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LEGISLATIVE DRAFTING: AN 
INDIAN VIEW * 


1. Legislative drafting is a difficult art. It is the art of expressing 
in concise and clear language the ideas of other people. It is 
difficult enough to express one’s own ideas. It is much more 
difficult to express other people’s ideas. The difficulty is all 
the greater when there is a doubt about the person whose 
ideas one is required to express. Whose ideas does a legislative 
enactment express? Controversy, if not confusion, commences 
with this question. Are they the ideas of the Minister-in-charge 
of a particular Bill or the officer of the Ministry who instructs 
the draftsman or the collection of heterogeneous people constitut- 
ing the legislature? Purists would at once point to the legislature. 
In legal theory, a statute always expresses the intention of the 
legislature. But like all theories this one is far removed from 
facts. This becomes crystal clear if we understand the mechanism 
of modern law making. How is a Bill prepared? A legislative 
proposal is first conceived in the Secretariat. Sometimes the 
idea of the proposal emanates from the Minister himself. The 
proposal is examined in the administrative Ministry but it is 
very rarely that, as required by the rules, a detailed memorandum 
of the proposal is prepared. Generally, the officer in the adminis- 
trative Ministry concerned with the legislative proposal rushes to 
the draftsman and asks him to produce a Bill. The draftsman 
insists upon precise instructions. But there is no time for such 
petty details. Oral discussions follow. The draftsman produces 
some kind of Bill, hoping that he has correctly understood the 
instructions given to him. His instructors harbour the same hope. 
The Bill is then rushed through the legislature for want of time. 


1 This article was originally published in the Indian Supreme Court Law 
Journal in October 1962. Although it is not the policy of this Review to 
reprint articles, an exception was made in this case to bring this article to a 
wider audience outside India. See also Sir Noël Hutton, ‘ Mechanics of Law 
Reform ” (1861) 24 M.L.R. 18. 
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Sometimes it emerges from the legislature in practically the same 
form in which it was introduced. The rule that a law expresses 
the intention of the legislature applied in the good old leisurely 
days when laws were few and the legislators had the time to 
scrutinise the laws carefully before passing them. In these days, 
laws are not made. They are being manufactured. How can a 
machine have any volition? If the administrator has any problem, 
the obvious solution which occurs to him is, ‘“ Why not have a law 
about it?” In his Decline and Fall of the Roman Empire, 
Gibbon has described the attitude of the Locrians to the legal 
system. If a member of that community proposed an amendment 
in the existing law, he had to stand forth in the Assembly with 
a noose round his neck. ‘‘ If the law was rejected,” said Gibbon, 
‘‘ the innovator was instantly strangled.’ To quote A. L. Good- 
hart: “‘ There was, as we must all recognise today, considerable 
sense in that procedure.” 

2. The draftsman of today is supposed to prepare the maximum 
of laws within the minimum of time, to express the intention 
of some anonymous, mythical person whose identity is not easily 
established and to express that intention in language so clear 
that not only a reasonable man understands but a malicious man 
cannot misunderstand it. * It is essential,’ writes Montesquieu, 
“ that only such words should be used by the law-giver as are 
bound to produce the same notions in the minds of all men.” 
Here is a task for a superman. I do not, for a moment, suggest 
that draftsmen are infallible persons who never make mistakes. 
Draftsmen often make mistakes for which no one but they can be 
blamed. What I want to emphasise is that a draftsman per- 
forms a difficult task in difficult circumstances and his work should, 
therefore, be viewed with sympathy. Courts have often been 
severely critical of draftsmen. Says one judge, “ This statute is 
so confused that it could not have been more confused, if con- 
fusion had expressly been aimed at.” Lord Macmillan said about 
one section of the Trade Marks Act that it was, “f couched in 
language of fuliginous obscurity.” Lord Justice Scrutton in a 
judgment on the Rent Restrictions Acts regretted that he could 
not order the costs of a case before him to be paid by the drafts- 
men of the Acts and the members of the legislature who passed 
them. Yet, occasionally, one comes across a judge who under- 
stands the difficulties of a draftsman. ‘There can be no better 
defence of a draftsman than the following classic passage from 
a judgment ? of Denning L.J. (as he then was): 

‘“‘ The English language is not an instrument of mathematical 
precision. Our literature would be much the poorer if it 
were. This is where the draftsmen of Acts of Parliament 
have often been unfairly criticised. . . . It would certainly 


2 Seaford Court Estates, Ltd. v. Asher [1949] 2 All H.R. 155 at p. 164. 
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save the judges trouble if Acts of Parliament were drafted 
with divine prescience and perfect clarity. In the absence 
of it, when a defect appears a judge cannot simply fold his 
hands and blame the draftsman. He must set to work 
on the constructive task of finding the intention of Parlia- 
ment, and he must do this not only from the language of 
the statute, but also from a consideration of the social con- 
ditions which gave rise to it, and of the mischief which it was 
passed to remedy, and then he must supplement the written 
word so as to give ‘ force and life’ to the intention of the 
legislature. . . . A judge should ask himself the question : 
If the makers of the Act had themselves come across this 
ruck in the texture of it, how would they have straightened 
it out? He must then do as they would have done. A 
judge must not alter the material of which it is woven, but he 
can and should iron out the creases.” 3 


8. A draftsman must have a clear idea of what he is required 
to draft. If his ideas are confused, his language cannot be clear. 
In order to clarify his ideas and sometimes of the policy-makers 
a draftsman should discuss the legislative proposal with officers of 
the administrative Ministry and clear up any points which are 
obscure. A record should always be kept of such discussions. 
Such record is useful when a draftsman is blamed for something 
for which the blame lies elsewhere. A draft Bill should never be 
attempted unless the draftsman is satisfied that he has complete 
grasp over the subject-matter of the proposed legislation. This 
may sometimes mean wading through old records and delving 
into moth-eaten books but a draftsman should be used to all this 
kind of thing. It is said of Baron Parke that once when he was 
taken with a fainting fit in court, all the known restoratives 
were applied in vain. At last, the story goes, someone who 
knew him well sent for a musty volume of statutes from the library 
and held it under his nose. This well-loved odour revived him 
immediately. 

4. Having mastered the subject, a draftsman should search 
for a precedent. Sometimes a draftsman’s familiarity with the 
statute law at once suggests a precedent. Quite often, however, 
it takes considerable time to find a precedent. The subject 
noted index of Indian and English statutes is helpful in finding 
a precedent. It may not always be possible to hit upon a parallel 
precedent. One has often to rest content with an analogous law. 
For example, for procedural provisions, one finds a wealth of 
precedents in the Codes of Civil and Criminal Procedure. For 
a taxing measure one can always usefully borrow certain pro- 
visions of the Income Tax Act. If a draftsman is lucky to find 
a precedent, his task is considerably facilitated. But a precedent 
3 Certain views of Denning L.J. expressed in this judgment were condemned 


by Lord Simonds in Magor and St. Mellons R.D.C. v. Newport Corp. [1952] 
A.O. 189 at p. 191. 
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should always be used with discrimination. There is often too 
great a temptation to borrow verbatim from a precedent. i 
temptation should be resisted because wholesale borrowing without 
appreciating the points of difference between the precedent and 
the proposed law may prove dangerous and lead to disastrous 
results. Several Indian statutes based upon the corresponding 
English laws have given difficulties in interpretation in the light 
of different conditions prevailing in India. 

5. Before actually drafting a Bill it is always advisable to 
prepare a rough “scheme ” of the Bill. If the Bill is to be 
divided into Chapters, the heading of each Chapter and the subject- 
matter of each of the clauses which is to go into each Chapter 
should be noted. At this stage it is not necessary to draft the 
clauses. What is necessary is to note down the subject-matter 
of each clause. The proposed marginal heading of a clause will 
generally give sufficient indication of the subject-matter of a 
clause. Care should be taken that the clauses are in a logical 
sequence, and follow the usual pattern of a Bill. The work of a 
draftsman is akin to that of an architect. What I have described 
as a rough scheme should form the plan which should be followed 
in raising the final structure. 

6. A draftsman should use simple language. An American 
girl said of the “‘ Ten Commandments ”’ that .they confuse your 
mind because they tell you what not to do but do not tell 
you what you ought to do. I wonder what that gracious girl 
would have thought of the bewildering mass of modern laws. 
It is puerile to contend that laws should be so drafted that 
everyone can understand them. How can a law relating to 
patents be drafted so that everyone understands it! There is 
the story of a judge who was hearing a patent case. An authority 
was cited to him. The judge inquired, “‘ is that a book of recog- 
nised authority in this branch of the law??? Counsel replied in 
the affirmative. ‘‘ Well,” the judge said, “ I doubted whether 
the passage you read from it could be part of the Law of Patents 
because it sounds like common sense.” But laws even on techni- 
cal subjects like patents could be so drafted that they are intel- 
ligible to those who have some knowledge of the subject. Each 
clause of a Bill should contain one idea only. If an idea is 
complicated, it should be expressed in a series of sub-clauses. 
A sub-clause should not normally contain more than one sentence. 
Each clause of the Bill should be drafted on a separate sheet 
so that there is ample space for making corrections. 

7. A draftsman should bear in mind the maxim laid down 
by that great parliamentary counsel Lord Thring that, “ the 
same thing should invariably be said in the same words.” In 
this connection, reference may be made to section 12 (2) and 
section 16 of the Indian Companies Act, 1918, which use the 
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words “ shall not take effect,” ‘no such alteration shall have 
any operation ”’ and ‘ become absolutely null and void ” which 
all mean the same thing. The Elections Act of Canada provides 
that: 


“ Every person who violates, contravenes or fails to observe 
any of the provisions of this section, is guilty of an indictable 
offence against this Act, punishable as in this Act provided.” 


It is difficult to see any distinction between “ violates,” 
‘* contravenes ” or “ fails to observe.” 

8. A draftsman should provide for all contingencies which 
are likely to arise. He should have what is called ‘ divine 
prescience.”” Failure on the part of a draftsman to foresee 
certain contingencies has sometimes led the courts to adopt 
strange interpretations. For example, it has been held that 
“ cream in bottles’? can be described as “tinned,” that under 
the “‘ Bastardy Acts ” the expression “ single woman ” includes 
“a married woman,”* that a ‘“‘cart or carriage’? includes a 
** bicycle.’ 

9. Generally, several drafts are prepared. Al these drafts 
should be preserved. They indicate the working of the mind of 
the draftsman and are useful when any question arises why a 
particular provision has been put in a particular form in the 
final draft. No paper, including any paper containing rough 
notes, connected with the drafting of a Bill should be destroyed. 
Such papers which may appear to be useless at the time of drafting 
sometimes prove to be very valuable later on, when a draft Bill 
is subjected to close scrutiny in the legislature or elsewhere. 

10. When a draft Bill is ready, it should not be given a second 
reading immediately. There should be an interval of a few 
days between the preparation of the first draft and its revision. 
If a draft Bill is revised immediately, the mind of the draftsman 
is likely to move in the same groove with the result that he may 
not notice any mistake. But if the draft Bill is revised after an 
interval of a few days, the draftsman will be able to bring a 
fresh mind to bear upon the draft and will thus be in a better 
position to detect any mistakes. The necessity of revising a 
draft Bill cannot be sufficiently emphasised. As has been said, 
“ What appeared to the tired eye in the watches of the night 
to be without blemish, may be full of errors and inconsistencies 
under the cold light of morning.” Time permitting, a draft Bill 
should be given as many readings as possible and it will be found 
that with each reading new mistakes are discovered. 

11. Wherever possible, a draft Bill prepared by one draftsman 
should be examined by another. This is a very healthy practice 
which is followed in England; every draft Bill is scrutinised by 


4 R. V. Pilkington (1853) 2 E. & B. 546; Jones v. Davies [1901] 1 K.B. 118. 
5 Taylor v. Goodwin (1879) 4 Q.B.D. 228. 
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at least two draftsmen with the result that chances of mistakes 
are minimised. 

12. If a draft Bill is referred to a Select Committee, the drafts- 
man before attending meetings of the Select Committee should 
go through all relevant papers to refresh his mind since a long 
interval usually elapses between the preparation of a Bill and 
its discussion in a Select Committee. He should not rely upon 
his memory. He should study all the opinions given in connection 
with the draft Bill and give the draft Bill itself a thorough reading. 
His grasp over the draft Bill should be so thorough that he should 
be able to explain all the points that may be raised in the Select 
Committee. A draftsman should not place himself in the predica- 
ment which confronted Browning who, when asked what his 
poem “ Sordello ” meant, replied: ‘‘ When I wrote ‘ Sordello,’ 
God and I knew what it meant; now only God knows.” 

18. Particular care should be taken in drafting financial 
statutes. Any mistake in such statutes may involve the Govern- 
ment in a loss of considerable revenue. The following illustration 
indicates how a mistake in a financial statute can be expensive. 
Section 8 of the Bengal Court Fees (Amendment) Act, 1922, 
substituted article 12 of the principal Act and the substituted 
article read as follows: 


When the amount or value of 
any debt or security specified in 
the certificate under section 8 of 
the Act exceeds one thousand 
rupees, but does not exceed ten 
thousand rupees, 


and 


When such amount or value 
exceeds ten thousand rupees, but 
does not exceed fifty thousand 
rupees, for the portion of such 
amount or value which is in excess 
of ten thousand rupees. 


Two per centum on such amount 
or value and three per centum on 
the amount or value of any debt 
or security to which the certificate 
is extended under section 10 of the 
Act. 


Three per centum on such amount 
or value and four-and-a-half per 
centum on the amount or value of 
any debt or security to which the 
certificate is extended under section 
10 of the Act. 


The effect here of the second entry is to exclude from liability 
the first ten thousand rupees when the amount exceeds ten 
thousand rupees. ; 

14. A draftsman must have ample time to prepare a Bill. 
He is often hustled. The dangers of hasty drafting are too patent 
to need emphasis. There is the classic instance of a law adopted 
by one of the States after a serious railway accident at a 
junction. It provided that when two trains approach an inter- 
section, each must wait until the other had passed. An American 
statute reads: ‘f No one shall carry any dangerous weapon upon 


6 Repealed by the Bengal Repealing and Amending Act, 1846 (Bengal Act 
XVI of 1046). 
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the public highway except for the purpose of killing a noxious 
animal or a policeman in the execution of his duty.” 

Section 26 (8) of the Lands Compensation Act, 1961 (U.K.), is 
in the following terms: 


“* Subject to subsection (4) of this section, subsections (8) 
and (4) of section 25 of this Act shall apply where the 
provisions of section 28 of this Act have effect as applied 
by subsection (1) of this section as they apply where those 
provisions have effect as applied by subsection (1) or sub- 
section (2) of the said section 25.” 


Section 12 (6) of the Increase of Rent and Mortgage Interest 
(Restrictions) Act, 1920, reads as follows: 


“ Where this Act has become applicable to any dwelling- 
house, it shall continue to apply thereto, whether or not the 
dwelling-house continues to be one to which this Act applies.” 


There can be no doubt that all these instances are the result of 
hasty drafting. Without being offensive a draftsman should always 
insist upon sufficient time being given to him. The importance 
of time to a draftsman is well illustrated by the following story: 

A friend of a draftsman walked into his office late one 
evening and inquired, ‘“ Done any useful work today?” The 
draftsman replied: ‘* Well, to be frank, I inserted a comma before 
a particular word this morning, I took it off in the afternoon 
and just as you were entering my room I was thinking of putting 
it back. That is all the work I have done today.” Macaulay 
took ten years to draft the Indian Penal Code. He was a master 
of language and had a prodigious memory. He could recite 
Paradise Lost backwards. None of the draftsmen of today can 
claim his virtues. They certainly need more time. 

15. A draftsman is sometimes disturbed during holidays to 
draft some urgent piece of legislation. This is, no doubt, extremely 
annoying. But a draftsman should take this with good grace 
as part of the game. He should be prepared to work at all times 
and at all hours. His devotion to law should be like that of 
Chief Baron Palles who is said to have taken Fearne on Contingent 
Remainders with him for reading on his honeymoon. 

16. Legislative drafting is a thankless task. A draftsman rarely 
gets credit for a good draft. He is often blamed for a bad one. 
The reason perhaps is that a good draft never comes up before 
a court. A draftsman should be thick-skinned. He should always 
be unruffled. He should never get excited. If his mind is 
disturbed he will never be able to do his work properly. When 
he is criticised by people who do not know the difficulties of his 
job, he can only laugh in his sleeve and derive comfort from 


(} 
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the thought: ‘If only these people were to do my job, what, a 
mess they would make! ” 

17. Finally, if you have a choice to become a draftsman or 
take up any other job, take up the other job. 


S. K. HIRANANDANI.* 


* Barrister-at-Law; Joint Secretary and Draftsman, Ministry of Law and 
Secretary, Law Commission, India. 


“ DIMINISHED RESPONSIBILITY ” IN 
THEORY AND PRACTICE 


TBE concept of “ diminished responsibility,” which was introduced 
into English law by section 2 of the Homicide Act, 1957,1 had 
previously been a part of Scottish law for nearly a hundred years.? 
Similar provisions, though not always under this name, exist in 
many European and American legal systems*; the essence of 
these laws is that they provide for mitigation of punishment in 
`~ cases in which the accused is mentally abnormal in some way, 
though not insane. In this essay I shall criticise the apparent 
theoretical basis of section 2 of the 1957 Act, and try to show 
that this law and others like it rest on the mistaken view of 
the relationship between mental disorder and criminal liability; 
and I shall argue that it is never appropriate to base mere mitiga- 
tion of punishment on mental disorder. 

In addition I shall review briefly the interpretation and applica- 
tion of section 2 by the courts during the years 1957-62, and 
conclude by suggesting some reforms in the law of insanity. 


1. LIABILITY AND Capacity 


Before turning to section 2 of the 1957 Act, it is necessary to 
discuss briefly an ambiguity of the words ‘responsible’? and 
“ responsibility,” and a couple of related conceptual points. 
As has often been pointed out, for lawyers the assertion that 
a person is responsible for a crime or harmful act merely indicates 
that it is permissible, according to legal rules, to punish him or 
make him pay compensation in consequence of that act. It does 
not, strictly speaking, imply that he did or caused the act, or 
that he possesses a certain minimum amount of mental ability; 
more generally, it does not imply that he could have helped com- 
mitting the act in question. Nonetheless, in the criminal law 
as in everyday life, we usually recognise the moral principle that 
it is unfair to blame or punish a man for an act unless he had 
both the ability and the opportunity to avoid or refrain from 
committing it. This is the rationale of defences like accident, 
ignorance or mistake of fact, and physical compulsion, all of 


16 & 6 Eliz. 2, c. 11 

2 Dingwall (1867) 5 Irv. 466; McLean (1876) 8 Coup. 884. 

8 For a summary of these lawa see the of the Royal Commission on 
Ospital ent, 1949-58 (Cmnd. 2), Appendix 9, pp. 418-416; 
Grinhut, Penal Reform (1948), pp. 488-489; for further erences and 
for American laws, most of whid apply onl: to murder, see Weihoven, 
Mental Disorder as a Criminal Defence (1964), p. 175 et seq.; Fisher v. 
U.S., 828 U.S. 468 (1946). 
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which provide excuses from punishment on the ground that the 
accused could not exercise sufficient control over his actions ‘or 
the situation to avoid causing harm.‘ Similarly we excuse those 
found insane from all punishment or blame, on the ground that 
their disordered mental condition prevented them from conforming 
to the law; though at the same time we recognise that persons 
grossly incapacitated by mental disorder should be confined so 
long as it seems likely that they may cause harm to others in 
future.’ 

This close association between (1) liability to blame or punish- 
ment for one’s actions, and (2) the ability or capacity to control 
one’s conduct and conform to the law, which is morally a necessary 
condition of the imposition of that liability, leads to another 
common use of the word ‘‘ responsible,” in both legal and ordinary 
language, to mean, roughly, ‘‘ competent ” or “ capable.” To 
assert that a person ‘‘ is fully responsible ’’ in this sense, or that 
he is a “* responsible person ” or “* possesses normal responsibility ”’ 
is to assert that he can, in normal circumstances, do whatever 
is necessary to conform to certain legal or social requirements; 
it is thus to assert, or at least imply, that it would normally 
be appropriate to blame, praise, punish or reward him for his 
actions.° This is, at a minimum, to deny the presence of any 
abnormality—in particular any mental abnormality or incapacity— 
which might make it impossible for him to conform to the law 
and thus make it impermissible, according to our usual moral 
principles, to blame or punish him for an illegal or wrongful act. 
The standard by which such assessments are made, and on which 
the general requirements of the criminal law are based, is that 
of the capacities of the normal adult. 

To assert that a man is mentally abnormal or disordered (e.g., 
psychotic, neurotic, epileptic, mentally defective) is also to make 
a claim about his mental capacity: but it is not to assert, or 
even normally to imply, anything whatever about his (actual or 
conditional) liability to blame or legal punishment for his (past 
or future) actions. It is, roughly, merely to indicate his more 
or less persistent disposition to think and act, unavoidably, in 
certain incorrect or undesirable ways, and to assert that he is 


4 See the discussions by H. L. A. Hart in “The Ascription of Responsibility 
and Rights. 1948-49 Proc.Arist.Soc. 164, reprinted in i Essays in Logio 
and Language (Flew ed., 1961), p. 145; and in " al Responsibility and 
Excuses,’’ in Determinism and Freedom (Hook ed., 1958), p. 81. 

5 Trial of Lunatics Act, 1888, s. 2. 

ê In addition, to describe someone as a ‘‘responsible person” is often to 
imply that he not only can, but also usually does and probably will do 
whatever he ought to do. The negative forms are not exactly synonymous 
in ordinary usage: phe a person is condemned as irresponsible if it 18 
thought that he can do what he ought to do but (merely) does not; whereas 
‘not a responsible person," though sometimes used in the same way, often 
implies that th n so described cannot (and thus of course does nob or 













‘ a N e) 
| NOT TA Be 7E4SVED | 


È a 









` 


S IRTMF NT cry 


e 
Jan. 1964 ** DIMINISHED RESPONSIBILITY ”’ 11 


unable to control or modify his conduct in certain respects, as 
normal men can do. It is characteristic of most of these abnormal 
conditions not merely that they may result in untoward or 
socially harmful behaviour, but that they may interfere with 
the agent’s ability to form or carry out his own conscious plans 
of action, and to maximise his own interests. A valid psychiatric 
diagnosis, based on an indeterminate minimum amount of 
“ symptomatic ’? behaviour of various recognised kinds, indicates 
that the person so described is similar to a class of people who 
have been similarly identified in the past, and who have been 
observed to persist in behaving inappropriately for no good reason, 
or who have been incapable of thinking or reasoning” corr 
or of modifying or controlling their conduct or] ‘performing 
actions, despite having the strongest incentfvqs’ to do so. 






Thy, 


knowledge of previous cases enables psychjhtrists “id make: rege p } 


ences about the abilities of an individual ' x E uand- to-make 


some correct predictions or conditional predictions, bat his future oF 


behaviour; it may also justify the assertion “phat “sug 
cannot (rather than merely do not) rationally co 
their conduct. These abnormal conditions may affect a man’s 
thought or action in many ways which could be relevant to his 
legal liability: for example, by rendering him unconscious or 
incapable of controlling his muscular movements, or by pre- 
venting him from fully understanding the circumstances or 
appreciating the consequences (including legal penalties) of his 
actions; and of course there is now considerable empirical evidence 
which suggests that in some cases men may be unable to control 
their conduct in accordance with legal or social requirements 
despite knowing the ‘‘ nature and quality”? of their acts and 
that they are illegal or wrong. 

The primary purpose of the statement that an individual is or 
was insane, however, is not merely to give information about his 
general mental condition or usual behaviour (such as a psychia- 
trist’s diagnosis gives). It may of course, be used in this way; but 
its primary purpose, in both legal and ordinary language, is to excuse 
the person so described from blame or punishment (or to exempt 
him from trust or obligation) on the ground that his disordered 
mental condition prevented (or prevents) him from conforming 
to the law, or to other standards of conduct. In particular, 
“X was insane at the time of committing the crime ’’ means, 
roughly, ‘* Because of his disordered mental condition, X could 
not help committing the crime ’—which of course implies that 
X should not be blamed or punished for the act in question.’ 


1 By contrast, ‘X is certifiably insane means, very roughly, “ Because of 
his disordered mental condition, X cannot do what is necessary in order 
to maintain himself in society, or to conform to required standards of 
conduct.’' This also asserts more than that X is suffering from some 
abnormal mental condition: namely it asserts that his di 









ment of Lay liz 


Acc. weil 24% Na 





ELPA 






e 
12 THE MODERN LAW REVIEW Vor. 27 


Alternatively it would be natural (though perhaps misleading) to 
say that the act in question was caused by è X’s disordered mental 
condition; though of course in English law this plea is at present 
acceptable only if the accused’s condition brought him within 
the M’Naghten Rules. 

Now, it is natural enough simply to equate “‘ insanity ’? with 
‘* psychosis,” or with the several serious mental disorders which 
most clearly, and perhaps most commonly, bring men within the 
present legal criteria of insanity. But to treat these two things 
as equivalent is to confuse two very different questions: (1) Was 
the accused mentally abnormal (in some recognised clinical sense) 
at the time of the crime? (2) Could the accused, in that condition, 
help committing his crime—and thus is it fair to punish him for 
it? This confusion is assisted by the ambiguous expression ‘‘ the 
accused’s state of mind at the time of the crime.” But an affirma- 
tive answer to the first of these two questions (in the form of, 
e.g., a valid psychiatric diagnosis) very seldom gives enough 
information to answer the second. In order to answer the second 
question, it is necessary to decide whether or not there was a 
connection between the agent’s abnormal mental condition and 
his illegal act; and to do this it is necessary to consider certain 
features of the act in question, as well as establishing that the 
accused was mentally abnormal at the time. 

This is partly because psychiatric diagnoses are inherently 
very vague in many respects, and are only indirectly related to 
legal or social norms. But in addition, and more importantly, 
to describe a man as mentally disordered (e.g., epileptic or para- 
noid) is not to report that he is actually doing or experiencing 
any of the things characteristic of his disorder (e.g., having 
an epileptic fit or feeling persecuted); it is instead to say that 
he tends to do or experience those things on various different 
occasions, over a period of time. Similarly, to say that, e.g., 
an imbecile cannot do certain things which normal men can do 
is to say that if he tries to do them at any time he will fail; 
it is not to report that he is actually trying and failing. From 
such a general appraisal of an individual’s mental condition or 


serious to warrant his confinement, deprivation of legal rights, etc., either 
in his own interests or for the protection of others or both. This statement 
thus resembles a diagnosis of mental disorder in being ‘‘ dispositional,” i.e., 
in referring to the usual behaviour and chronico incapacity of the person 
so described, rather than to a particular past crime which he could not help 
committing. It differs, however, in that it presupposese—as diagnoses of 
mental disorder do not—the existence of legal or social institutions according 
to which the activities of certification or excuse from punishment can be 
carried out. Accused persons found insane in criminal proceedings sre 
thus not necessarily certifiably insane, nor are those certiflably insane 
necessarily exempt thereby from onsibility for particular crimes; though 
of course both of these things may o be true in fact. 

Or ‘‘ was a product of"’ it: the rule formulated in Durham v. U.S., 214 
F. 2d 862 (D.O. Circuit, 1954); and see the discussion in (1955) 22 
U.Chicago L.R. 817 sé seq. 
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capacity, in other words, nothing whatever follows about his 
bthaviour or his ability to control himself on any particular 
Occasion, or with respect to any specific action, except in those 
few cases in which the agent’s derangement is so gross that he is 
completely and continuously incapable of rationally controlling 
his conduct in any way. Given only the fact that an accused 
person was suffering from a psychosis (e.g., schizophrenia, manic- 
depressive illness) at the time of his crime, we cannot in general 
simply deduce that he could not help committing that crime: 
for it might have been completely unrelated to his mental disorder. 
On the other hand, almost any recognised pathological mental 
condition—and not only those classified as psychoses—may on 
a particular occasion affect an individual’s thought or actions so as 
to make it impossible for him to conform to the law in some way; 
several different disorders may even bring him within the 
M’Naghten Rules, though they need not do so. Thus in each 
case it is necessary to consider evidence relating to the act in 
question, as well as to the accused’s general mental condition, 
in order to decide whether or not his disorder made him unable 
to help doing what he did: to decide, that is, whether or not 
he was insane at the time of his crime. 


2. Toe Concert or “ DiamnisHep RESPONSIBILITY ” 


The distinctions drawn above may help to clarify the curious 
wording, if not the content, of section 2 (1) of the Homicide Act, 
1957. This section bears the marginal note, ‘* Persons suffering 
from diminished responsibility,” and it reads: 

‘* 2,—(1) Where a person kills or is a party to the killing 
of another, he shall not be convicted of murder if he was 
suffering from such abnormality of mind... as substantially 
impaired his mental responsibility for his acts and omissions 
in doing or being a party to the killing.” ® 


Any attempt to substitute “liability to punishment” for 
“€ responsibility ° in this section plainly leads to paradoxical 
consequences. It is just possible to take the expression 
& diminished responsibility ° by itself as meaning “‘ liability to 
a reduced punishment,” and that is, of course, the effect of the 
section as a whole. But liability to punishment is not, as abnor- 
mality of mind is, something which people are said to suffer from; 
nor would they be said to suffer because that liability was 
‘© diminished ”?; nor can liability to punishment be impaired, 
among literate people; indeed, it may be doubted that the 
expression ‘‘ mental liability to punishment ° makes any sense 
at all. ‘* Diminished responsibility ’’ is the latter-day name of a 


9 The omitted words are: ‘‘ (whether arising from a condition of arrested or 
retarded development of mind or any inherent causes or induced by disease 


or injury.) " 
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special defence in Scottish law; but “ mental responsibility ’’ is 
not a recognised term of art, and has no antecedents in eithtr 
English or Scottish law.’° It might be tempting simply to ignore 
the phrase, ‘‘ mental responsibility ’? (or to say of it, as Stephen 
said of “ mens rea,” that “ the expression itself is unmeaning ” “), 
But this would surely be a mistake, since Parliament presumably 
intended the words to mean something: and in fact the section 
is quite intelligible if (but, it is submitted, only if) “ mental 
responsibility ”’ is taken to refer to the mental capacity which is 
morally a necessary condition of legal responsibility (in the sense 
of liability to punishment). On this interpretation the section 
would substitute a verdict of manslaughter for one of murder, thus 
providing for mitigation of punishment, if the accused’s mental 
capacity to control his conduct so as to conform to the law 
was ‘substantially impaired ” by mental disorder. This is, 
of course, the substance of the Scottish doctrine on which the 
section is based; and it may be that this is the way in which 
English judges have generally interpreted this law, though there 
is evidence that they had difficulty in making sense of it in 
early cases,? and over three years elapsed before the needlessly 
obscure wording of the section was clarified by the Court of 
Criminal Appeal in R. v. Byrne.** But while the section is 
meaningful, i.e., not nonsensical, on this interpretation, it is 
submitted that it cannot, in these or any other terms, be recon- 
ciled with our usual moral and legal principles: since according to 


10 The expression “‘ diminished responsibility '' does not, to the present writer's 
knowledge, appear in Scottish judgments until Savage (1923) J.C. 49; 
then in Muir (1088) J.O. 46, the defence of “ diminished responsibility ” 
is mentioned, along with ‘‘ lessened responsibilty ™ and “inferior responsi- 
bility." There is no reference to ‘‘ mental responsibilty’ in Lord Deas’s 
judgments in Dingwall or McLean (note 2 above). 

111i History of the Criminal Law 95. Certainly that it “suggests fallacies 
which it does not precisely state’’ (ibid.). 

12 Notably R. v. Spriggs (1958) 42 Or.App.R. 69. The following exchange is 
reported to have occurred during the hearing of R. v. Walden by the Gourt 
of Criminal Appeal (The Times, July 28, 1959): Hilbery J.—'‘ su pose 
the jury ask what they are to understand by abnormality of mind. the 

judge cannot tell them we are getting very near to trial by doctor. 

What on earth does ‘ substantially impaired his mental responsibility ’ mean? 
Does anyone know?’ Counsel—' No, except for the medical men." 

18 (1960) 44 Or.App.R. 246 at pp. 252-2538. ‘‘ Abnormality of mind” was 
held to mean “a state of mind so different from that of ordinary human 
beings that the reasonable man [earlier defined as ‘a8 man with a 
normal mind’] would term it abnormal,” and to appear to be “wide 
enough to cover the mind's activities in all its aspects, not only the 
perception of physical acts and matters, and the ability to form ʻa rational 
Judgment whether an act is mght or wrong, but also the ability to exercise 
will-power to control physical acts in accordance with that rational judg- 
ment."' ‘' Mental responmbility for his acts’’ was ssid to point to "a 
consideration of the extent to which the accused's mind is answerable for 
his physical acts, which must include a consideration of the extent of his 
ability to exercise will-power to control his physical acts.” This direction 
was held to be ‘‘ authoritative and correct in Rose v. R. (1961) 45 Cr.App.R. 
102 (Judicial Committee of the Privy Council), and was followed in p v. 
Terry (1961) 45 Cr.App.R. 180. 
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these it is never appropriate to base mere mitigation of punishment 
of mental incapacity. 

To see this clearly, let us suppose that for some reason we were 
to speak as the section does, and say of someone that “ he suffers 
from diminished responsibility ’? or ‘f his mental responsibility is 
impaired.” It would be distinctly odd to use these words in 
this way in ordinary discourse, though it might not be completely 
unintelligible to do so: these clumsy locutions might perhaps be 
understood as common-sense appraisals of the general mental 
condition or capacity of the person concerned, on a par with 
clinical descriptions such as ‘ mildly schizophrenic,” “‘ slightly 
paranoid ’’ or ‘‘ feeble-minded.’? Reference to ‘‘ responsibility ” 
would, however, usually relate to the agent’s capacity to conform 
to more or less explicit legal or social norms; and this assertion 
of ‘‘ impaired ”? or “‘ diminished °” mental capacity would thus 
normally carry the implication that it would be unfair to blame 
or punish (and correspondingly unwise to trust) the person thus 
described in the same ways as one would a normal adult. Now, 
it is obvious enough that such capacities vary widely, both among 
mentally normal persons and among those suffering from mental 
disorders or defect. It is plain that some people (e.g., normal 
adults) are ‘ more responsible ° in this sense than others (e.g., 
children and the feeble-minded). Psychotics are typically more 
severely incapacitated than neurotics, and there are grave cases 
of, e.g., schizophrenia, as well as mild or ‘f borderline ”’ cases: 
in this sense there are certainly ‘‘ degrees of responsibility.” 
We all constantly make such appraisals of others’ abilities in 
everyday life, though perhaps not often where mental illness 
is concerned; and these assessments are reflected, in various 
complex ways, in the different liabilities and obligations which 
we impose on such persons. Taking a man to be “ less than 
fully responsible for his actions ° generally involves our being 
less willing to trust or rely on him in the same ways as we would 
on a normal man, less demanding of him, and perhaps less willing 
to blame him if he does something wrong, since we judge that 
(because of his mental impairment) he is probably not capable of 
always conforming to the usual standards. We empect less of 
those whom we feel to be *‘ only partly responsible ” or “‘ bordering 
on insanity though not reaching it,” * even though we may not 
feel that they are totally incapacitated or unreliable. 

But what is relevant when such a person has committed a 
crime is not merely the extent or degree of his general mental 
impairment, in the sense just discussed, but whether or not, 
given that he was thus chronically impaired or partially handi- 
capped, he could have avoided or refrained from committing 


14 Savage (1928) J.O. 49. 
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the particular illegal act with which he is charged, and whether or 
not he should thus be punished for that act. And, as was safd 
earlier, no answer to this question can possibly be simply deduced 
from an appraisal of the degree of the accused’s general mental 
impairment, except in those few cases in which he is so deranged 
as to be completely incapable of rationally controlling his conduct 
in any way. At a minimum it would be necessary to know how 
his disorder tended to affect his conduct—and this obviously 
cannot be conveyed by a quantitative assessment of his mental 
capacity or degree of impairment. But even with this extra 
information, a further investigation of the facts would be needed 
in order to decide whether or not he could have helped committing 
his crime. 

But in any case—and this is the most important point—if 
such a person has committed a crime, then it is necessarily true 
that he either could, or could not, have avoided or refrained from 
committing it. As seems to have been recognised in R. v. Byrne,“ 
there is no third possibility, midway between these two. If we 
believe that the offender could have helped committing his crime, 
despite some mental impairment, there would surely be nothing 
unfair in punishing him in the normal way. On the other hand, 
if we believe that a mentally impaired person could not, on that 
account, have helped breaking the law we should, according to 
our usual principles, excuse him completely from blame or punish- 
ment (properly so-called), though perhaps taking steps to see 
that he does not cause harm in the future. In neither case is 
there any reason merely to reduce his punishment. To say that 
we are less willing to blame such a man if he does something 
wrong surely does not mean: “ we are willing to blame him less, 
if he does something wrong.” 

Neither English nor Scottish judges, however, have distin- 
guished in ‘‘ diminished responsibility ’? cases between (1) general 
appraisals of the degree of the accused’s mental impairment, and 
(2) the question whether or not, given that he was partially 
but not totally incapacitated, he could have helped committing 
his crime. Instead, they have repeatedly tried to describe or 
define the “ state of mind ”? which, if “ present ” in the accused 
at the time of his crime, will constitute ‘‘ substantial impairment ” 
and thus make appropriate a verdict of manslaughter with 
‘ diminished responsibility.” They have always had great diff- 
culty (to say the least) in doing this, by means of such expressions 
as ‘‘some aberration or weakness of mind,” “some form of 
mental unsoundness,” “a state of mind which is bordering on, 


15 In this case Lord Parker discussed the problem of distinguishing between 
“he did not resist his impulse ” and “he could not resist his impulse"; 
no mention was made of any intermediate step which would make mitigation 
appropriate (44 Cr.App.R. 246 at p. 258). 
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though not amounting to, insanity,” 1° *¢ partial insanity,” 27 
afd “ being on the borderline of insanity.” 18 It is submitted, 
however, that these vague phrases—and also the expression “ sub- 
stantial impairment ’? contained in the section—exactly obscure 
the real issues. For if “ substantial impairment ” refers solely 
to the accused’s general mental condition (as judicial statements 
that it is a “‘ matter of degree ”? suggest 1°) then this, if relevant 
at all, is not sufficient to settle the question of the accused’s 
responsibility for his crime.” Of course it may be that (as certain 
other judgments 74 suggest) in imputing the above “ states ” or 
“ substantial impairment ”? to the accused, juries are also meant 
to consider evidence relating to the crime. But if it is decided 
on this basis that the accused’s “ impairment ” was “ substantial,’ 
ie., was sufficient to warrant varying his liability to punishment 
for his crime, then it should be even clearer that there is no 
ground for punishing him at all. There would seem to be no justifi- 
cation for a verdict of manslaughter and for mere mitigation of 
punishment, even on the outworn view—expressly rejected by the 
courts in R. v. Byrne #? and arguably never held by common sense 
—that if a man knew what he was doing and that it was wrong 
then it must be true that he could have helped doing it. 

It is true that there are some special cases in which we say that 
the accused was “less than fully responsible for his crime,” 38 
and merely mitigate or reduce his punishment accordingly: the 
clearest cases of this type are those involving provocation. But 
though the pleas of provocation and “ diminished responsibility ” 


16 Savage (1928) J.C. 49. Also ‘‘a mind so affected that responsibility is 
diminished from full responsibility to partial responsibility—in other words, 
the prisoner in question must be only partially accountable for his actions." 

17 Muir (1988) J.O. 46 at p. 49: explained as meaning "that weakness or 
great peculiarity of mind which the law has recognised as possibly differenti- 
ating a case of murder from one of culpable homicide.” 

18 R. v. Byrne (1960) 44 Cr.App.R. 246 at p. 255. See also R. v. Spriggs 
(1958) 42 Or.App.R. 69, in which Lord Goddard said that Scottish law 
recognised that ‘‘a man may be not quite mad but a borderline case, 
and that is the sort of thing which amounts to diminished responsibility " 
(at p. 73); see also the remarks of the trial judge in R. v. Walden, 
reported in 48 Cr.App.R. 201 at p. 205. 

19 ¢.9., R. v. Byrne (1960) 44 Cr.App.R. 246 at p. 253. 

20 Except, of course, where the accused was totally and undoubtedly incapaci- 
tated, or completely normal—but then there is no question of mitigation in 
these cases. 

21 In R. v. Matheson ( (1958) 42 Or.App.R. 145 at p. 158) it was held that 
evidence of the conduct of the accused before, at the time of and after 
the killing could be considered by the jury; and in R. v. Byrne (44 
Cr.App.R. 246 at p. 258) it was held that the acts or statements of the 
accused and his demeanour were also relevant. 

22 (1960) 44 Cr.App.R. 246 ab pp. 252-954; and also Rose v. R. (1961) 
45 Cr.App.R. 102 at p. 107. 

28 Cases involving more than one agent, e.g., principal and accessory, are 
obviously irrelevant here. 
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have been treated on the same footing by a number of writers, 
it would seem that they are in fact very different. In a cése 
involving provocation, it is said, we recognise by mitigation the 
presence of abnormal circumstances of a kind which are known 
to make self-control and conformity to the law very difficult, and 
which thus make it unfair to punish the offender so heavily for 
his act. But then mere mitigation is thought appropriate in these 
cases only because we presume (rightly or wrongly) that the 
accused, if normal, would have succeeded in controlling himself 
despite being provoked, if he had tried hard enough (which ew 
hypothesi he did not do); and it is arguable that the provocation 
may also furnish a partial excuse ** for his not trying. “f Provo- 
cation ” is of course a vague expression; if we became convinced 
(as well we might) that normal men could never be expected 
to control themselves in the face of certain specific kinds of provo- 
cation, it would be reasonable to provide for complete excuse 
from punishment in such cases. In practice, this is taken care 
of in sentencing: the more severe the provocation, the lighter 
the punishment, though it must be of a certain minimum serious- 
ness in order to warrant any mitigation at all.*° But it is important 
to see that, despite a natural inclination to talk of a “ loss of 
control ?? in such cases, none of the facts adduced in support 
of an ordinary plea of provocation—the insult, the blows, the 
spouse in adultery—goes to show that the accused himself, if 
mentally normal, was in any sense incapable of making the great 
effort needed in order to conform to the law. We do not need 
to establish this in order to justify mitigation; if we did establish 
it, blame or punishment (and hence mitigation of punishment) 
would be completely out of place. 

Now, a diagnosis of mental disorder or defect often does 
carry the implication that the person so described, while perhaps 
failing on some occasions to ‘ control ”? himself in certain ways, 
may succeed at other times, though only with great difficulty 
and effort; and it might be thought that this sort of difficulty 
could be recognised by mitigation. Indeed, in R. v. Byrne it 


24 e.g., by Prof. H. L. A. Hart in ‘‘ Negligence, Mens Rea and Criminal 
Res agra oe in Ozford Essays in Jurisprudence (Guest ed., 1961), p. 46; 
J. ml J. Edwards in Essays in Crimsnal Science (Mueller ed., 1961), 
p. 826. See also R. v. Byrne (1980) 44 Cr.App.R. 246 at pp. 251-252. 

25 The victim's provocation ‘‘causes'’ the offender to retaliate, depriving him 
of a fair opportunity to deliberate and control himself (‘‘ cooling time’’). 
I ignore the large element of partial justification often implicit in this plea, 
e.g., in the rule that the retaliation must bear a reasonable relationship 
to the provocation given, and also perhaps in the case of a wife taken 
in adultery. 

36 The so-called ‘‘ reasonable man'"’ test: R. v. Lesbini [1914] 8 K.B. 1116; 
R. v. Mancini pea] A.C. 1; Homicide Act, 1957, s. 3. The potential 
injustice of this is precisely that the accused may not be a reasonable 
or mentally normal man, and thus may have been incapable of controlling 
himself in the face of trivial provocation which would earn a normal man 
no mitigation at all. 
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was held that “‘ inability to exercise will-power to control physical 
acts, provided that it is due to abnormality of mind . . . is, 
in our view, sufficient to entitle the accused to the benefit of 
the section; difficulty in controlling physical acts, depending on 
the degree of difficulty, may be.” 2” Clearly, however, such general, 
chronic difficulty or inability (relating to physical acts of various 
kinds on different occasions) is relevant here only in so far as it 
shows, indirectly, something about the accused’s ability to avoid 
or refrain from committing the particular crime with which he 
is charged. Moreover, if the plea is that the accused suffers from 
mental disorder, we do not simply presume (as we do with provoca- 
tion) that he could have controlled himself at the time of the 
crime: on the contrary, this is precisely what is in issue. Plainly 
it makes no sense to say that the accused actually had difficulty 
in controlling his “ impulse ” or desire at the time of the crime, 
since ew hypothesi he failed to do this. Nor can we justify mitiga- 
tion on the ground that he would have had difficulty in controlling 
himself on that occasion if he had tried to do so. For even if 
this could be shown to be true,” it implies that he did not try 
to control himself: and the mentally abnormal man (unlike, 
perhaps, the provoked man) surely has no excuse for not trying 
to conform to the law, assuming of course that he can in some 
sense try to do this. In any case, if we are to take an agent’s 
supposed difficulty in controlling himself at the time of his 
crime as a basis for mitigation, we must have some way of at 
least roughly measuring the degree or amount of that difficulty. 
We can do this with provocation, in terms of the kinds of objective 
situations which are known, through common experience, to make 
men more or less violently angry. But (as was also said in R. v. 
Byrne **) we cannot do this where mental disease or defect are 
concerned. It follows that mitigation of punishment is out of 
place in such cases. 

Finally, it is true that there are some cases in which it might be 
thought fair to punish a mentally abnormal man for an illegal 
act which was ‘ caused,” in one sense, by his disordered mental 
condition. This would be plausible if the accused, despite some 
mental (or physical) infirmity, could reasonably have taken some 
precautions at an earlier stage in a course of conduct which would 
have averted the subsequent harm. For example, an epileptic 
who drives a motor-car might be held responsible for causing an 
accident through a seizure, because he could have foreseen the 


27 44 Or.App.R. 246 at p. 264. 

28 In fact it is, I think, doubtful that this can in general be shown to be true— 
even assuming that we can give some sense to ‘‘ trying to control oneself "’ 
or “the exercise of will-power to control physical acts'’ (as distinct from: 
failing to take precautions against causing harm) in these cases. 

29 44 Cr.App.R. 246 at p. 258. 
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possibility of causing harm and refrained from driving.*° Any 
man who is mentally abnormal but not completely or continuously 
incapable of controlling himself in any way may surely be held 
legally responsible for failing to take such precautions against 
causing harm to others as are within his power; depending on 
how difficult or elaborate the necessary precautions were, we might 
well feel that he had been negligent or even reckless in failing 
to take them; it would not be unfair, and it might well be 
efficacious, to punish such individuals in order to induce them, 
and others like them, to take such precautions as they can. But 
while causing harm negligently is usually punished less severely 
than causing harm intentionally, this general provision for a 
lesser punishment is not, strictly speaking, a matter of mitigation: 
for it is not based on unusual difficulty in conforming to the law 
in particular cases. In any event, neither the traditional doctrine 
of “ diminished responsibility ° nor section 2 of the Homicide 
Act, 1957, are concerned with negligence.** 

Admittedly section 2 does not make mitigation mandatory, but 
allows judges complete discretion in sentencing. Nonetheless a 
simple reduction in punishment is still a possible course, and 
one which—as will be shown below **—the courts have fairly 
often followed to date. But the above criticisms apply, it 
is submitted, to any general provision for mitigation of punish- 
ment based on mental disorder, and thus apply to any extension 
of the concept of ‘ diminished responsibility ” throughout the law, 
as has often been recommended. No doubt the unsettled state of 
scientific knowledge about certain mental disorders, and the (real 
or apparent) difficulties of proof surrounding any aspect of the 
< mental element ” in crime, may both encourage the view, even 
at the present date, that mitigation is the simplest way to account 
for sheer uncertainty about an offender’s mental condition, especi- 
ally as a device for giving him the benefit of the doubt where 
capital punishment is in issue. It may be doubted that this is 


30 Hill v. Baster (1958) 42 Or.App.R. 52; and see the cases discussed by 
Dr. Glanville Willams, Criminal Law (2nd ed., 1961), pp. 118-119. 

81 No reference to negligence in connection with s. 2 occurs either in the 
Parliamentary debates preceding the passage of the 1957 Act, or in any 
case reported to date (see, however, the two cases discussed at note 68 below). 

Nor can these cases be treated as ‘‘ unintentional killing,” even if they 
would thereby qualfy as manslaughter. For despite the ancient fiction 
that “the insane cannot entertain criminal intent,’ judges have recognised 
in ‘‘ diminished responsibility '' cases that terms like intention, deliberation, 
premeditation and motive can ell be intelligbly modified by the adjective 
‘ insane," in its ‘popular ” if not present legal sense, i.e., when the agent 
knows what he is doing, etc. In R. v. Matheson (1958) 42 Cr.App.R. 
145, it was said (at p. 151) that there was evidence of premeditation, but 
that ‘an abnormal mind is as capable of forming an intention and desire 
to kill as one that is normal; it is just what an abnormal mind might do.” 
And in Rose v. R. (note 22 above) it was held (at p. 107) that “A man 
may know what he is doing and intend to do it, ang yet suffer from such 
abnormality of mind as substantially impairs his mental responsibility.” 

32 Below, pp. 27 et seq. 
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reasonable, even if done as a compromise and not as a matter of 
principle. But a positive policy of mitigation based on mental 
impairment makes no sense on any coherent theory of punishment; 
we can, I submit, abandon it without regret.** 

One further point, connected with this alleged uncertainty, 
remains to be discussed. On several occasions * the courts have 
ruled that decisions in ‘ diminished responsibility ° cases are 
for the jury and not for medical experts, however eminent. A 
verdict of murder which goes against unchallenged medical evi- 
dence may be quashed by the Court of Criminal Appeal ®*; none- 
theless where there is evidence negativing the defence, it is for 
the jury alone to evaluate this evidence.** And where expert 
evidence is called to establish the presence of mental disorder 
(e.g., paranoia) the jury must form its own view as to the truth 
of the facts (e.g., alleged delusive beliefs which may in fact have 
had reasonable grounds) on which that diagnosis is based.*? This 
is surely the only possible correct view, though it has been severely 
criticised by a number of writers, some of whom have advocated 
leaving decisions in these cases entirely to psychiatrists or other 
“ expert ” tribunals. Many other writers, while not taking this 
extreme view, have nonetheless wondered how juries can possibly 
make rational decisions in ‘‘ diminished responsibility ”° cases; 
and one writer has gone so far as to declare that section 2 requires 
juries to “answer questions which are not only beyond the 
competence of experts, but are by their very nature unanswerable 
by anybody.” 38 

But many of these doubts as to how these cases can be 
rationally decided (and subsequent sceptical doubt that they can 


38 Excuse from punishment of the insane is not justifiable on a strictl 
utilitarian theory: for it might well be socially useful to punish sach 
persons in order to deter other potential offenders, even though they could 
not themselves be deterred. (See H. L. A. Hart, “ Prolegomenon to the 
Principles of Punishment," Proc.Arist.Soc. 1959-60, reprinted in ui Philo- 
sophy, Politics and Society (Laslett and Runciman eds., 1962), p. 158.) 
On the other hand, such deterrent ‘‘force'’ as the law may have need 
not suffer if we make a policy of excusing only those who could not help 
committing their crimes, especially since uittal on the ground of insanity 
may lead to confinement in hospital rather than to complete freedom. 
To award mitigation if the accused’s disorder was not relevant to his 
crime 1s, of course, unjust as well as possibly socially dangerous. 

34 R. v. Matheson (1958) 42 Cr.App.R. 145 at p. 161; R. v. Byrne (1960) 
44 Or.App.R. 246 at p. 253; and the next three cases cited. 

35 R. v. Matheson; R. v. Bailey [1961] Crim.L.R. 828. 

36 R. v. Jennton (1962) 46 Cr.App.R. at 217. 

81 R. v. Ahmed Din (1962) 46 Cr.App.R. 269. In this case both doctors called 
for the defence stated that the sole basis for their diagnosis of paranoia 
was their view that the accused had no reasonable grounds for his belief 
in his wife's infidelity with the victim, and said that if accused had had 
such grounds he could nob have been said to be suffering from paranoia 
at all. The doctors’ views were based entirely on hearsay; there was no 
evidence called to support their views, and there was evidence which 
supported the opposite conclusion. 

88 Lady Wootton of Abinger, ‘‘ Diminished Responsibility: A Layman’s View "’ 
(1960) 76 L.Q.R. 224 at pp. 286-287. 
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be) may be due, at least in part, to a misunderstanding of what 
it is that juries are supposed to decide; and to the mistaken view 
that “finding that the accused was insane at the time of the 
crime ” is merely a matter of finding out, by means of something 
like a psychiatric diagnosis, that he was in a ‘‘ state”? or con- 
dition of mind called “ insanity °—when in fact it is deciding 
that as a result of his disordered mental condition he could not 
help committing the act with which he is charged. In order to 
decide this it would of course be necessary to establish that he 
was mentally disordered in a way which was consistent with the 
facts of his crime: such general evidence (based on a psychiatric 
diagnosis and a consideration of the accused’s history) might sug- 
gest that he was, e.g., especially prone to violent surges of emotion, 
or abnormally irresponsive to rational considerations (including 
threatened legal penalties), even though perhaps not clearly within 
the M’Naghten Rules. But in addition to this it would be neces- 
sary, in order to trace the requisite connection between 
the accused’s mental condition and his act, to consider such 
features of the particular case as the way in which the act was 
done, the accused’s previous and subsequent conduct, his apparent 
motive or lack of one, and the (real and intended) benefit or 
detriment he received from the act, as well as what he knew or 
believed to be the case. All of these factors would have to be 
weighed together in deciding whether or not the accused’s disorder 
was relevant to his act, and no one could be always or necessarily 
conclusive.®® Such evidence can be evaluated only by comparison 
with the ways in which, in common experience, most men usually 
behave in similar circumstances, and the aims which they usually 
pursue, and by drawing analogies between the accused’s behaviour 
and that of others previously observed to suffer from the same 
type of disorder. In general, the stronger the evidence of mental 
disorder, the more well-marked the accused’s symptoms and the 
greater our empirical knowledge of the behaviour of similar 


20 ‘Thus the fact that the accused’s act was ‘‘out of character might be a 
supporting factor in some cases—e.g., with certain disorders with an ‘' organic ’’ 
basis, But in other cases—e.g., mental defect and (possibly) psychopathic 
personality—the fact that his act was in keeping with @ persistently 
aberrant personality or pattern of behaviour might also be relevant. Neither 
would be æ necessary or sufficient condition for concluding that the accused 
could not help committing his crime; either one, even if relevant, might 
be outweighed by other evidence (cf. Wootton, op. cit., p. 285). 

Nor does it follow that ‘‘the very crmme with whioh the accused stands 
charged, if the facts are proved against hım, shows that he failed in the circum- 
stances to exercise self-control to avoid committing the crime. Thus an 
approach in terms of self-control creates the possibility of finding diminished 
responsibility in every charge of crime" (Glanville Williams, Criminal Low 
(2nd ed., 1961), p. 648). The question is whether the accused could, or 
could not, have avoided committing his crime: the ambiguous assertion 
that he “failed to exercise self-control,’’ which covers both of these possi- 
bilities, tells us what we start with, in answering this question. In addition 
it would be necessary to consider psychiatric evidence resting on observation 
of other mmilar cases, as well as the evidence dıscussed in the text. 
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persons in similar circumstances, the less doubt there would usually 
bé about acquitting; but such things as a rational motive for 
the act, or evidence of skilful planning or attempts to evade 
detection, might tend to offset the evidence of mental incapacity. 

It is extremely misleading to say of this distinction—as it 
were between ‘* he could not resist his impulse and “ he could 
have but did not resist his impulse ’—that it is “ incapable of 
scientific proof.” *° For this could equally be said of questions 
as to whether or not the accused made a mistake, was ignorant 
of material facts or was really provoked or coerced—to which juries 
give correct and well-founded answers every day. Nor are the 
M’Naghten Rules a logically more certain test of insanity, even 
though they express logically necessary conditions for what we 
call the ‘‘ rational control of conduct.” For in applying the Rules 
the jury must still decide, on the basis of the facts of the particular 
case, whether or not the accused knew the nature and quality of 
his act and that it was wrong; and they must necessarily do this 
by exactly the same process of inference, involving exactly the 
same kinds of analogies, as they would use in deciding whether or 
not he could have controlled himself despite knowing what he 
was doing, etc. Of course, these inferences may be hard to draw 
in some cases. But surely it should also be obvious that in at 
least some cases the evidence may be “all one way,” so that 
we would be satisfied beyond any reasonable doubt that the 
accused could not help doing what he did. There is, therefore, 
no justification whatever for the view that these decisions must 
necessarily be arbitrary or irrational.‘ On the contrary, questions 
concerning the accused’s will are neither less susceptible, nor less 
worthy, of rational answers than those concerning his 
understanding. 

On the other hand, we could leave the final balancing of the 
evidence in these cases entirely to psychiatrists or other scientists. 
But if we do, we should be clear that (as psychiatrists occasionally 
protest) it is not something which they have any special competence 
to do; and of course its consequences are scarcely a scientific 
matter. Moreover, as a wealth of reported cases shows, there is 


40 R. v. Byrne (1960) 44 Cr.App.R. 246 at p. 2568. But Lord Parker added 
that ‘‘ These problems which in the present state of medical knowledge 
are scientifically insoluble the jury can only approach in a broad, common- 
sense way.” is is, in the present writer's submission, entirely correct. 
It may be that no ‘‘ scientific proof ” is possible here; but then in any sense 
in which we can speak at all of ‘proof’ in law courts (as in, 6.g., 
“burden of proof '’) we can prove that the accused could not help committing 
his orime. 

41 Or a fortiori for the view that they ‘‘call for a free emotional response 
to the total situation '': Graham Hughes, ‘The English Homicide Act 
of 1057 '' (1959) 49 J.Crim.Law, Crim. & P.S. 521 at pp. 626-527. If juries’ 
verdicts were meant to be no more than ‘‘ emotional responses," free or 
otherwise, it would be logically impossible for the Court of Criminal 
Appeal to upset them on the ground that they were unsupported by the 
evidence—as was done in R. v. Matheson (note 84 above). 
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often considerable room for legitimate disagreement between 
psychiatrists as to both the correct diagnosis in particular cases, 
and the effects of given disorders on an accused person’s conduct.** 
Certainly much can be done to improve the presentation of scientific 
evidence to juries; and it may well be felt that the opportunities 
for psychiatric examination of accused persons and for obtaining 
verified information about their histories should be increased. In 
addition it is important that juries should have adequate instruction 
in what they are to decide; and there is, unfortunately, room for 
doubt that this has always been true in “ diminished responsibility ”’ 
cases. 


8. PRACTICAL EFFECTS oF SECTION 2 


Assuming that the above criticisms of the concept of ‘‘ diminished 
responsibility ° are correct, the first thing to be said about the 
operation of section 2 of the Homicide Act, 1957, is that in practice 
this law has not worked as much mischief as it might have done. 
Nonetheless it seems clear that, on balance, the practical effects of 
section 2 to date have been unsatisfactory in certam respects; that 
these ill effects would have been avoided if the law had not been 
passed in its present form; and that there is no way of insuring 
that they will be avoided in future, so long as the law remains as 
it now is. 

The section has had considerable use since the Homicide Act 
came into force on March 21, 1957: between that date and 
December 81, 1962, a verdict of ‘* guilty of manslaughter with 
diminished responsibility ’? was returned in a total of 150 cases.*® 


42 Though the proportion of ‘‘ diminished responsibility ° cases to date in 
which there has been a conflict of piychiatrio expert evidence is in 
fact quite small. In a letter published in The Times on April 26, 1961, 
L. J. Blom-Cooper states that of 115 cases m which the plea of ‘‘ diminished 
responsibility ° was raised during 1957-60, the prosecution challenged 
the plea and offered evidence in rebuttal in only 19 cases—s.e., about 16-5 
per cent. (It may of course be (as was said in Ahmed Din (note 87 above, 
at p. 275) that the prosecution should have challenged the defence in more 
of these cases.) "Where expert medical evidence is called by the prosecution 
in rebuttal of the plea, it may conflict with psychiatric evidence produced 
by the defence in either of two ways: (1) prosecution witnesses may deny 
that the accused was mentally abnormal in any way (as was done in, ¢.g., 
R. v. Dunbar (1957) 41 Cr.App.R. 182; R. v. Walden (1959) 48 Cr.App 
201; R. v. T (1961) 45 Cr.App.R. 180; Sutton (The Times, February 28, 
1961); Duffy (The Times, March 21, 1961)). (2) Alternatively, the prosecu- 
tion witnesses may agree that the accused was mentally abnormal, but 
may deny that the abnormality ‘‘ substantially impaired’’ the accused's 
‘‘mental responsibility’? (as was done in, ¢.g., R. v. Jennton (1962) 46 
Cr.App.R. 212; Tatum (The Times. April 28, 1958); Clarke (The Times, 
October 9, 1962) ). 

43 Criminal Statistics for England and Wales, 1957-62, Table III. The ples 
of ‘‘ diminished responsibility '’ accounted for 25-6 per cent. of all persons 
committed for trial for offences known to the police during 1957-62, which 
were finally recorded as murder or s. 2 manslaughter. (Figures for 1957-60 
from Gibson and Klein, Murder (H.M.S.0. 1961, Table 7); for 1961-62, 
from the Criminal Statistics, pp. xxxiii, xxxv.) Of the 96 persons in this 
group during 1957-60, only six had been indicted for capital murder; by 
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It is impossible to ascertain from published statistics the number 
of cases in which the plea was put forth unsuccessfully during 
those years. But earlier studies suggest that the plea succeeded 
in about three out of four cases in which it was made *; if this 
is true then there were probably about 50 cases in which the plea 
of ‘* diminished responsibility ” failed, over the full five years and 
nine months. In that period 228 persons were convicted of capital 
or non-capital murder **; so it would seem likely that in almost 
one-fourth of these latter cases a plea under section 2 was made but 
did not succeed. 


Aspects of Section 2 Trials 
(1) Have juries’ verdicts in ‘‘ diminished responsibility ° cases to 
date generally been correct? No final answer to this important 
question is possible, without a much more thorough and careful 
study of the facts of particular cases than has yet been made. Such 
limited information as is now available, however, suggests that at 
least as much attention should be paid, in future, to improving the 
quality and presentation of expert evidence in these cases, as to 
the subsequent evaluation of that evidence by juries.*® It is true 
that in two reported cases ‘7 the jury convicted of murder despite 
medical evidence, which was unchallenged by the prosecution, that 
the accused was seriously disordered; and it seems likely that in 
the first of these two cases the jury was unduly influenced by the 
extremely brutal nature of the crime.‘® On balance, however, 
there is little to suggest that juries’ verdicts have not, in general, 
been well founded on the evidence presented to them.*® Certainly 


contrast, of the 84 persons found “‘ guilty but insane” during the same 
period, five had been mdicted for capital murder. (L am indebted to Mra. 
B. Gibson and Mr. 8. Klein of the Home Office Research Unit for this 
information.) 

44 Wootton, op. ct., p. 225; Glanville Williams, op. cit., p. 558. In the letter 
cited in note 42 above, L. J. Blom-Cooper states that, according to research 
carried out by himself and Dr. Terence Morris, the plea was raised in 115 
cases during 1957-60, and succeeded in 85 of these—t.e., in 74 per cent. 

45 Criminal Statistics, 1957-62, Table IM. 

46 See, for example, R. v. Ahmed Din (note 87 above); the evidence in Rose 
v. R., reported in [1961] 1 All E.R. 859; and the case discussed by Dr. 
W. L. Neustatter in hia article on ‘‘ Psychiatric Aspects of Diminished 
Responsibility in Murder" (1960) 28 Medtco-Legal Journal 92 at p. 98. 

47 R. v. Matheson and R. v. Bailey (note 85 above); conviction quashed on 
appesl in each case. 

48 In this case the accused, a 52-year-old homosexual, killed a young bo 
and mutilated his body. M. had a history of mental disorder dating ba 
to 1919, and had been described as a psychopath in 1948; at his trial 
three psychiatrists testified that he was a ‘‘feeble-minded psychopath," 
and one said that he was certifiable. Matheson was later certified as & 
“ moral defective.” At the trial Finnemore J. is reported to have told 
the jury that sexual perversion was ‘‘not an abnormality of mind, but 
an abnormality of morals (The Times, January 81, 1988). 

49 It is very difficult to assess the cases discussed by Wootton (op. cit., pp. 
925-298), since little licit information is given about them. However, 
it is stated that the deience invariably failed in cases of '' straightforward 
killng for gain, and that "in the majority of successful cases, but in 
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it must not be assumed that juries have usually been too ready to 
convict of murder in ‘‘ diminished responsibility ” cases. 


(2) It does not appear that the courts have ever placed any 
limitation on the types of mental disorder which may qualify for 
the purposes of the section.” It has been suggested that Byrne’s 
case “ resolved once and for all a point which is still subject to some 
doubt in Scotland, namely, whether a psychopath can properly be 
held to be of diminished responsibility.” ** It is true that Byrne 
was said to be a psychopath; yet in quashing his conviction of 
murder the Court of Criminal Appeal certainly lays down no general 
Tule regarding this diagnosis. In addition, the language of the 
court in R. v. Spriggs **—1fully two and a half years before Byrne 
~—suggests that, rightly or wrongly, psychopaths were never 


comparatively few of the unsuccessful, there was a record of mental 
instability prior to, and apparently independent of, the crime for which 
the accused was on tral.” These findings are precisely what one would 
expect, and, so far as they go, are entirely consistent with what has been 
said m this article; ıt is thus difficult to understand Lady Wootton’s view 
that these cases place an ‘‘ impossible burden’ on juries (loo, ot.). Gibson 
and Klein (op. cit. note 48 above, pp. 24-36) found that persons convicted 
of s. 2 manslaughter during 1057-60, taken as a group, closely resembled 
insane murderers, and correspondingly differed from sane murderers, in 
respect of age, ratio of males to females, relationship with the victim and 
previous convictions. In her latest contribution to this subject, following 
the study of a further 126 ‘‘ diminished responsibility ” cases, Lady Wootton 
again refers to ‘‘the inherent mmpossibilty of making valid decisions about 
other people’s responsibility . . . [and] maintaining a reliable distinction 
between the wicked and the weak-minded.” (‘‘ The w, the Doctor, and 
the Deviant,” British Medical Journal, July 27, 1968, p. 197.) But neither 
empirical evidence nor argument of any kind are advanced in support of these 
latest claims. 

50 Neustatter (op. cit.) states that in 15 s. 2 cases in which he examined the 
accused he found abnormali of mind in 18 cases, but ‘ substantial 
impairment’ in only nine, of which two were, in his view, insane. Of 
the 15 accused. two were schizophrenics, two were psychopaths; eight 
suffered from depressive illness, of which six were described as 
‘t reactive ° depressions, i.e., of the type not usually clasmfied aa psychotic. 
All but one of the latter cases amounted in Nevatatter’s view to 
‘“gnbstantial impairment ''; the defence succeeded in four of these, two 
being found uty of manslaughter on other grounds. 

51 8, vezer, “‘ Recent Developments in the Law of Murder” (1961) 14 
Current Legal Problems, 16, at p. 82. Here I must dissent from the view 
commonly expressed, that Carraher v. H.M. Advocate (1946) J.C. 108 lays 
down any general rule regarding psychopathic personahty in Scottish 
‘* diminished fon = cases. On the contrary, it is submitted that Lord 
Normand’s remarks in this case are directed solely at the instant case. A 
prison medical officer, who agreed that psychopathy might ‘‘ diminish " n- 
sibilty, had testified that Carraher was not a psychopath; and the medical 
evidence called by the defence in this case can only be described as extremely 
unpersuasive. See The Trial of Patrick Carraher (Notable British Trials 
Series: Blake ed. 1951), pp. 212-998. In a recent Scottish case, Dodson v. 
H.M. Advocate [1982] Crim.L.R. 182, the plea of ‘‘ diminished reaponsibility ” 
succeeded, though the accused was said to be a psychopath with epilepsy. 

52 (1958) 42 Or.App.R. 69. Spriggs was described as a psychopath by expert 
witnesses for the defence, me this evidence was not enged by the 
prosecution; and Lord Goddard stated that ‘‘ there was evidence which, 
if the jury had taken that view, might have justified them in finding that 
this was a case of diminished responmbility and in finding in favour of the 
prisoner on that issue'’ (ibid. at p. 71). 
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excluded by the courts from the benefit of the section. The defen- 
dants in Dunbar ® and Matheson “ were both said to be psycho- 
paths (though this was contradicted by expert witnesses for the 
prosecution in the former case); and while the defence failed in 
both cases, there is not the slightest indication that it failed because 
this disorder was excluded by the courts as a possible ground of 
*‘ diminished responsibility.” Finally, ‘* psychopathic person- 
ality *? was said to be a frequently-mentioned factor in the cases 
covered by Lady Wootton’s survey of the first eighteen months’ 
operation of the section.” 


Sentencing Policies and Practice 


As the table shows, a sentence of life imprisonment was passed in 
about one-third of all cases in which a plea of ‘ diminished 
responsibility ”? succeeded during 1957-62; and in a considerable 
number of these cases the court stressed that the “ life ”? sentence 
was not intended as a punishment. While it may be misleading 
to generalise from reported cases, it seems clear that judges have 
been primarily concerned, in imposing the “life ° sentence, with 
the protection of the public ** and with securing treatment for the 
offender ; in several cases they have referred explicitly to the Home 
Secretary’s powers to review “‘ life” sentences and to transfer 
prisoners to mental hospitals for treatment." Purely non-punitive 
Ineasures—¢.g., probation with a condition of mental treatment,” 
attendance at an approved school **—were used by the courts in a 
few cases before the Mental Health Act, 1959,°° came into opera- 
tion in November 1960. Since that date they have made increasing 
use of their powers to make a hospital order under section 60 of 
that Act, in some cases adding an order (under section 65) restrict- 
ing discharge from hospital. But a hospital order was made in less 
than half of the ‘‘ diminished responsibility ’? cases heard between 
the date on which the Mental Health Act, 1959, came into force 
and the end of 1962.%* 


33 (1957) 41 Cr.App.R. 182. 54 Note 84 above. 

s5 Wootton, op. ct. (1960) 76 L.Q.R. 224 at p. 229. In view of the doubtful 

relevance of this diagnosis to legal responsibilty ın most cases, it is of 

interest to note that 17 of the 160 admissions to Broadmoor in 1954-55 

(i.e., 11 per cent.) were classified as psychopaths on admission. See J. Gould, 

cups Feyohiatry of Major Crime,” in LIL Recent Progress in Psychiatry 
9), p. . 

58 6.9., Ry. Speake (1957) 41 Or.App.R. 222; R. v. Dowdall (The Times, 
January 22, 1960); R. v. Byrne, note 18 above; R. v. Morns (1961) 45 
Cr.App.B. 195; and see note 65 below. 

51 e.g., Tickell (The Times, January 24, 1958); Geer (The Times, March 19, 
1958); Littlestone (The Times, March 15, 1958); Rowley (The Times, July 
19, 1960). 

58 e.g., Budden (The Times, October 14, 1960). 

59 Baird (The Times, November 28, 29, 1958). 60 7 & 8 Eliz. 2, c. 72. 

61 A hospital order had been made in only 15 of the 43 cases heard between 
November 1960 and the end of 1961: see 287 H.L.Deb., col. 807 
(February 22, 1962); and in a maximum of 18 of the 84 cases heard during 
1962 (Criminal Statistica, Tables IIL and XXI); i.e., in at most 38 out 
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Sentences Imposed in ‘* Diminished Responsibility ’? Cases 

















% of 
1957 1958 1959 1960 1961 1962 Total Total 

Not imprisoned * ... 1 8 1 2 17 22 46 807 

Imprisoned for fixed 
term: 

less than 6 months — — — ~— — — — _ 

6 months-l1 year — — — 1 1 — 2 1:8 
1-2 years e.e — 1 1 1 — 1 4 27 
2-8 years we = 8 1 2 5 1 12 8-0 
8—4 years i! 2 — — — 2 1:8 
4-5 years — 8 1 2 — 1 7 4y 
5-7 years 2 2 5 1 — — 10 6-7 
7-10 years de 2 2 2 8 1 1 iil 78 
Over 10 years ... 8 1 — — 8 1 8 5:8 
Total fixed-term 7 12 12 10 = «10 5 56 878 
Life imprisonment . 8 10 8 ll 9 7 48 820 





Total, all sentences. 11 25 21 28 86 84 180 1000 
* Includes hospital orders under s. 60 of the Mental Health Act, 1959; also 
probation with a condition of mental treatment, under s. 4 of the Criminal 

Justice Act, 1948; approved school; and detention under s. 58 (2) of the 

Children and Young Persons Act, 1988. 

(Source: Oriminal Statistics for England and Wales, 1957-62, Tables III 
and V.) 

Little was said by the Court of Criminal Appeal on this subject 
until R. v. Morris ®? in May 1961. Dismissing appeal against 
sentence of life imprisonment in this case, the court said that “ in 
an ordinary case where punishment as such is not intended ” and 
where the sole object of the sentence is that a man should receive 
mental treatment and be at large again as soon as he can safely be 
discharged, a proper exercise of the court’s discretion demands that 
a hospital order under section 60 of the Mental Health Act should 
be made; and it should not be left to the Home Secretary to 
transfer such persons from prison to hospital (using his powers 
under section 72 of the Act). The court added that “ of course, 
there may be cases where, although there is substantial impairment 
of responsibility, the prisoner is shown on the particular facts of the 
case to have some responsibility for the act which he has done, for 





of 77 cases. Restriction orders have been made in 24 of these cases, 
at most (see the Criminal Statistica, 1961 and 1962, Table XIX); this 
figure may include some persons convicted of infanticide or of manslaughter 
on grounds other than “ diminished responsibility.” Concerning restriction 
orders, the Court of Criminal Appeal has recently held that even the detri- 
mental effect of restriction on a mental health patient’s recovery cannot 
outweigh the overriding interest that the public be protected. R. v. Rose 
(Guardian, July 2, 1968); a ‘‘ diminished responsibility "° case. 
62 (1961) 45 Or.App.R. 185. 


e 
Jax. 1964 € DIMINISHED RESPONSIBILITY ”’ 29 


which he must be punished ’’—though no example of such a case 
was given.® But the trial judge had feared that Morris’s mental 
condition was such that he ought to be kept in a secure hospital; 
there was no evidence before him that a vacancy in a secure 
hospital was available, and the court held that he was thus justified 
in passing a sentence of life imprisonment.“ It is difficult to 
understand why no provision for committal to a secure hospital 
(i.e., Broadmoor, Rampton or Moss Side) was made in this and 
similar cases, since in practice it is the policy of these hospitals to 
accept any patient whose condition makes secure confinement 
necessary. But it is clear that sentences of life imprisonment, 
aimed explicitly at the protection of the public and at securing 
treatment for the offender, have continued to be given since 
Morris’s case.” 


It can be seen, then that in the majority of ‘* diminished 
responsibility *? cases during 1957-62 the courts have awarded a 
non-punitive, ‘‘ indeterminate ’’ sentence, rather than making an 
attempt at mitigation of punishment. Nonetheless this result can 
scarcely be regarded as satisfactory. To begin with, if punishment 
is not intended in these cases, the offenders should not be sent to 
prison, where they are hardly likely to get adequate treatment. 
While it is true that the Home Secretary has the power to terminate 
any sentence of imprisonment, and to order the transfer of prisoners 


68 A similar view was taken in R. v. James (The Times, October 14, 1961; 
Guardian, October 14, 1961), where it was said that punishment might be 
in order if the jury felt that there was an “element or a ‘‘remdue"’ of 
criminal intent. See also the statement in Barber, quoted note 70 below. 

64 (1961) 45 Cr.App.R. 185 at p. 190. 

65 e.g., Faulkner (The Times, August 18, 1961); Bailey (note 85 above); 
Collop (The Times, November 8, 1861); McCrorey (The Times, July 81, 1962); 
Poynton (Guardian, September 22, 1961); Heron (The Times, September 16, 
1962); Gregoriu (Guardian, September 20, 1962); Clarke (The Times, 
October 9, 1962). Detention in a special hospital has been ordered in some 
s. 2 cases, however: 6.g., Sowle (Guardian, June 80, 1961); Minter (Guardian, 
November 80, 1962); Blunt (The Times, February 6, 1968); Perkins (Guardian, 
May 22, 1968). The relationship between the pleas of “' diminished re si- 
bility '’ and insanity still ap to be uncertain. In R. v. Bastian (1958) 
42 Or.App.R. 75, it was held that if the accused pleads ‘‘ diminished 
responsibility '' the prosecution may raise the issue of insanity; the converse 
was held in R. v. Nott (1950) 48 Cr.App.R. 8. Nonetheless in R. v. Duke 
(1962) 46 Cr.App.R. 42, in October 1961, Lord Parker, the Lord Chief 
Justice, noted (at p. 46) that ‘‘ Cases from time to time arise in which 
a defendant having the two defences open to him will naturally put 
forward . . . diminished responsibility rather than insanity. . . . In those 
circumstances there is real doubt and conflict of practice whether in such 
a case the prosecution themselves can contend and call evidence to the 
effect that the prisoner's mental condition goes far beyond diminished 
responsibility and is in fact a matter of insanity.” One month earlier, 
in Bratty v. Att.-Gen. for N. Ireland (1962) 46 Cr.App.R. 1, Lord Denning 
stated (at p. 19) that ‘the old motion that only the defence can raise 
a defence of insanity is now gone. The prosecution are entitled to raise 
it and it is their duty to do so rather than allow a dangerous person to 
be at large.” ‘Lord Denning’s dictam was not followed in R. v. Price 
(1968) 47 Cr.App.R. 21, or in R. v. Mitchell st the Nottingham Assizes on 
December 6, 1962 (unreported; but see the note in 48 Or.App.R. 26). 
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to mental hospitals, there is no guarantee that he will do this, even 
if (as has often happened) the courts draw his attention to fhe 
case. In fact, such a transfer to hospital appears to have taken 
place in only a very few ‘‘ diminished responsibility ” cases: most 
of those sent to prison under section 2 have remained there.®* 
Needless suffering and stigma must accompany even a short period 
of imprisonment for those who are later transferred to hospitals; 
it appears to be possible, moreover, that such persons may be 
returned to prison after recovery.®’ In any case, it is surely highly 
undesirable that the courts should go through the process of sen- 
tencing an offender to life imprisonment, knowing (and even 
recommending) that he should be dealt with in a very different way. 

And the fact remains that imprisonment for a fiwed term of years 
has been imposed in over 85 per cent. of the ‘ diminished respon- 
sibility ° cases heard during the past six years: though the 
proportion of fixed-term sentences has been declining since 1960, 
they still accounted for one-seventh of the sentences imposed in 
section 2 cases during 1962. The lengths of these sentences vary 
considerably. Some cases in which very short sentences were 
awarded involved the Killing of a child or other member of the 
offender’s immediate family, in circumstances indicating little (if 
any) element of continuing danger to the public.** Nonetheless in 
at least two reported cases of this type a “life” sentence was 
given.®° In addition, as the table shows, there were thirty-eight 
“ diminished responsibility °? cases during 1957-62 in which the 
sentences ranged from three up to twenty years.” It is difficult to 


66 Blom-Cooper and Morris state that of 78 persons who successfull pleaded 
“ diminished r sibility '’ between March 1957 and July 1930, seven 
were subsequently sent to Broadmoor and five were sent to Rampton. 
(‘‘ Murder in Microcosm,’’ (published by The Observer, 1961, p. 11).) Accord- 
ing to the Oriminal Statistics (Table KIX) four persona in 1961 and five 
persons in 1062 were transferred from prison to mental hospitals under 
8. 72 of the Mental Health Act, 1959, following conviction of manslaughter 
or infanticide. 

67 This possibility was mentioned in R. v. James (Guardian, October 14, 
1961). 

88 e.g., Moodie (The Tsmes, January 14, 1959): sentence of three years reduced 
on appeal to one of 12 months; contrast Pachy (Guardian, November 14, 
1961), where it was reportedly said by the Court of Criminal Appeal 
that persons who kill in the most tragic circumstances” and while 
suffering from mental illness cannot ect to receive @ sentence of less 
than three years’ mmprisonment. See also Johnson (The Times, July 2, 
1960): sentence of 12 months’ imprisonment; Atkinson (The Tsmes, April 28, 
1960): sentence of three years’ imprisonment; Ellison [1961] Crim.L.R. 
269, Ties of three years varied to allow release after eighf and a half 
months. 

89 Rowley (The Times, July 19, 1960); Lsttlestone (The Times, March 15, 
1958). 

10 See, e.g., Sims (The Times, November 80, 1960): accused, aged 28, was 
described by a prison medical officer as a ‘‘ grossly perverted sexual psycho- 

th’ (of. Byrne); he was sentenced to 21 years’ umprisonment for a double 
illing judicially described per Finnemore J. as ‘‘a very wicked, cruel, 
ruthless killing.” In Pike (The Times, December 19, 1958), a man of 
63 received a sentence of seven years’ imprisonment; in sentencing, Finnemore 
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see any consistent principle on which these sentences have been 
based; and even more difficult to see what justification they could 
possibly have. I have tried, in this article, to show that it is always 
wrong in principle to attempt to base mitigation of punishment on 
mental disorder. That aside, it can be seen that any fixed-term 
sentence in these cases may lead to great absurdity, both from the 
standpoint of the offender and that of society. Such a sentence 
may be too short, and thus lead to setting a dangerous person at 
liberty (though it is of course just possible that he might be certified 
while in prison). But a more important point is that any such 
sentence—even one which is intended to be lenient—may be too 
long. For example, a man who killed while suffering from psychotic 
depression might be given a sentence of two or three years: but he 
might well recover from his illness, even if untreated, in less than 
six months.” 

Consideration of the use of the plea of insanity during 1957-62 
provides two final, related points. First, the plea of “ diminished 
responsibility °? was clearly intended to supplement the plea of 
insanity, to cover those cases in which the accused, though 
mentally incapacitated, did not come within the M’Naghten 
Rules.”? But in fact the number of persons found “ guilty but 
insane,” and also the number found insane on arraignment, have 
fallen sharply since the Homicide Act, 1957, came into force; 
whereas the total proportion of murderers dealt with by the courts 
as mentally abnormal—i.e., found insane or dealt with under 


J. is reported to have said that ‘a from this finding of diminished 
responsibility, this was a very dreadful case. It was a deliberate, ruthless 
and callous Killing that would have been murder but for this special 
provision." In Barber (The Times, April 18, 1959) prisoner, aged 22, 
strangled his fiancée, aged 17. In sentencing him to three years’ 1mprison- 
ment Elwes J. stated that though ‘'society does not seek revenge . . . 
the fact remains that when some atrocious crime has been committed it is 
right that in a healthy community it should be seen that the man who 
has committed that crime should be justly served. When you committed this 
crime your responsibility was diminished, but it remained to some extent 
active and I must deal with you on that footing. . . . I will show you as 
much mercy as I can.” In Gaskin (The Times, October 4, 1958) prisoner 
was reportedly said to have shown ‘‘nothing but tenderness over the 
years" to the woman he killed by stabbing 20 times: sentence, five 
years’ imprisonment. In Hdgington (The Times, October 12, 1961) prisoner 
had brutally drowned his young daughter; said to be a psychopath, he was 
given fifteen years’ imprisonment. 

71 Curran and Partridge (Psychological Medicine (4th ed., 1955), p. 255) state 
that untreated cases of psychotic depression may last ‘‘ several months,” 
and that in favourable cases satisfactory relief may come, with treatment, 
in from four to eight weeks. In a study of admissions to three mental 
hospitals in London, V. Norris found that 60 per cent. of those admitted 
with a diagnosis of depressive illness were discharged within four months 
(Norris, Mental Illness in London (1959), pp. 159-160). Even those 
depressive patients who do become chronically ill do not necessarily continue 
to be dangerous to others, and may thus not require secure confinement. 

72 See, on this point, 660 H.C.Deb., cola. 1158 et seg. and 1251 et seq. 
(November 15, 1956); 202 H.L.Deb., col. 864 (March 7, 1957). 
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section 2—has remained almost unchanged since 1952.% The plea 
of ““ diminished responsibility ° has, in practice, partly replaced 
the plea of insanity, rather than supplementing it: and despite the 
nominally wider criteria of section 2, there has been no increase 
in the proportion of murderers excused from full punishment on 
account of their mental condition. Now, if it is assumed that the 
incidence and types of mental disorder associated with homicide 
did not vary appreciably between 1952 and 1962 (as seems reason- 
able), then these statistics are also consistent with the view that 
most of those convicted of manslaughter under section 2 would 
previously have been found “ guilty but insane.” * And if this is 
so, then the greatest practical difference made by the law of 
“* diminished responsibility ” since 1957 appears to be that—except 
for a very uncertain amount of administrative intervention— 
roughly one-third of those murderers who would have been sent to 
Broadmoor if this law had never been passed have been sent to 
prison instead. 

Secondly, to the extent that section 2 has replaced the plea of 
insanity in practice, it might be argued that it has also accom- 
plished what the courts * and Parliament have refused to do since 
1848, viz., to change the primary criteria of mental disorder as a 
defence (in homicide), and abandon the “ cognitive ” restriction of 
the M’Naghten Rules. If even one case of injustice has been 
avoided by this change, it is of course to be welcomed. But, as just 
pointed out, it seems likely that most of those convicted of man- 
slaughter under section 2 would, before 1957, have been found 
“ guilty but insane.” If this is so, and if (as seems likely) most 
of those dealt with under section 2 would not have come within the 


T8 Gibson and Klein, op. cit., pp. 9-10 (figures for 1952-60); Criminal 
Statistics, pp. xxxni-xxxv (figures for 1961 and 1962). The total propor- 
tion of persons charged with murder and then dealt with by the courts as 
mentally abnormal was 47-2 per cent, in 1952-6, and 45:3 per cent. in 
1957-62. During 1952-6 an average of 19 persons per year were found 
'' guilty but insane"; during 1957-62 this average fell to 7-8 persons per year, 
t.e., @ drop of 69 per cent. The number of persons found msane before 
trial or on arraignment also fell from an average of 14-2 persons per year 
durng 1952-66 to an average of 12-2 persons per year during 1957-62, 
i.e., a drop of 14 per cent. (This would appear to indicate a change in 
the policy noted by the Royal Commission on Capital Punishment: see 
Cmnd. 8982, para. 220.) Since the passage of the Homicide Act, s. 2 
manslaughter has accounted for over 56 per cent. of murderers dealt with by 
the courts as mentally abnormal. 

T4 This view is also supported by the comparisons made by Gibson and Klein 
(op. cst., pp. 24-86), mentioned in note 49 above. These comparisons also 
suggest that it is not the case that any substantial number of persons who 
would have been found insane before the passage of the 1957 Act have 
simply refrained from pleading insanity when charged with non-capital 
murder. If this had happened, we should expect those convicted of murder 
since 1957 to differ from those convicted before 195%, in the same Ways a8 
those found insane, i.e., in respect of age, ratio of men to women, previous 
convictions and relationship with the victim. None of these differences 
appeared, though the number of cases is admittedly small. 

75 Att.-Gen. for South Australia v. Brown [1960] 1 All B.R. 784; 44 
Or.App.R. 100. 
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M’Naghten Rules, then these statistics are also consistent with the 
view that a fair number of those found “ guilty but insane ” before 
the passage of the Homicide Act, 1957, also did not come within 
the M’Naghten Rules. These are, of course, only provisional con- 
clusions; further investigation is needed, in order to determine 
whether or not they are correct. But to the extent that they are 
correct, they dilute any claim that section 2 of the 1957 Act has 
replaced the M’Naghten Rules: since they support the often- 
expressed view that juries frequently ignored the M’Naghten Rules 
anyway. 

If the present analysis is correct, then, neither theory nor 
practice justifies the mitigation of punishment on the ground of 
mental disorder. It is therefore submitted, in conclusion, that the 
plea of ‘‘ diminished responsibility ° should be abolished. This is 
not, however, to say that we should simply return to the status 
quo before 1957: for it should be abundantly clear that there can 
no longer be any justification for adhering to the M’Naghten Rules 
as the test of insanity in criminal proceedings. Ten years ago the 
Royal Commission on Capital Punishment concluded that the Rules 
“ cannot be defended in the light of modern medical knowledge 
and modern penal views ” ™; it can now be added, surely, that 
the Rules cannot be defended in the light of the practice of the 
courts either. 

Experience with the law of ‘‘ diminished responsibility ” should 
be borne in mind when devising a new test of insanity. Considered 
simply as legal formulae, both section 2 of the 1957 Act and the 
more clearly-worded rule proposed by a majority of the Royal 
Commission ™” are open to criticism for their vagueness, and for 
their consequent lack of positive guidance to juries. From this 
aspect, it would be better to retain the M’Naghten Rules, and 
supplement them with a clause explicitly referring to the accused’s 
“ capacity to control his actions ” 7° in accordance with his know- 
ledge, or his ‘* capacity to conform to the requirements of the 
law.” 8° Perhaps even better—because plainer and more to the 
point—the law might provide for acquittal on the ground of 
insanity ‘‘ if the accused, owing to mental disorder or defect, could 
not help committing the illegal act with which he is charged.” 
But in this case the law should go on to list, in fairly explicit 


76 Cmnd. 8932, para. 201. 

Y7 Cmnd. 8082, para. 833. This provided that the M'Naghten Rules should 
be abrogated and the jury left to determine ‘‘ whether at the time of 
the act the accused was suffering from disease of the mind (or mental 
defect) to such a degree that he ought not to be held responsible.” 

18 See the dissent of Dame Florence Hancock, and Messrs. Radzinowicz and 
MacDonald, Omnd. 8982, p. 285 et seq. 

79 Queensland Criminal Code, s. 27; cited in Cmnd. 8082, p. 408. 

80 American Law Institute Model Penal Code, Tentative Draft No. 4 (1965), 
p. 27. 
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terms, the kinds of factors ** to be considered by juries in deciding í 
this issue. 

It is submitted that persons found ‘“ not responsible ” under 
such a rule should be entitled to an ordinary acquittal, save that 
(1) it should be permissible, though not mandatory, for the court 
to make a hospital order ® under section 60 of the Mental Health 
Act, 1959, adding a restriction order or specifying confinement in 
a special hospital if (but only if) these things appear to be necessary 
for the protection of the public; and (2) it should be possible to 
appeal against this verdict,** and against any subsequent order 
restricting discharge from hospital, as if the verdict were a con- 
viction on indictment. These proposals would surely remedy the 
defects in the existing law of ‘‘ diminished responsibility ’? in a 
simple and straightforward way, and would give de jure recognition 
to what is already being done in an increasing, though still insuff- 
cient, number of cases under section 2 of the Homicide Act, 1957. 
In addition, they would bring the plea of insanity into closer accord 
with the present practice of the courts in ordinary cases dealt with 
under the Mental Health Act, 1959. They would, I suggest, make 
the best use of the experience of the past six years; and they would 
enable us to dispose of a great many anachronisms and absurdities 
with a single piece of legislation. . 
RıcmarD F. Sranxs.* 


81 Discussed briefly on pp. 21-22 above. 

82 Or, perhaps, a probation order with a condition of mental treatment 
(under s. 4 of aab Criminal Justice Act, 1948). 

83 Ag it is oe at proset: Felstead v. R. [1914] A.C. 534; R. v. Duke 
(1962) 46 Or.App 

* Cambridge Un verity. 

I am indebted to Professor H. L. A. Hart and to Dr. D. West for 
their helpful comments on an earlier draft of this paper, Thin saved me 
from ‘many mistakes. For any remaining errors, and for all the opinions 
expressed, I am of course solely responsible. 


PAYMENT BY MISTAKE IN QUASI CONTRACT 


Tus article deals with the recovery of money paid by mistake, with 
special reference to the rules of quasi contract on payments under 
mistake of fact. The court prima facie will order the return of 
money obtained by misrepresentation, innocent or fraudulent, if 
the person deceived is sufficiently punctilious in seeking his remedy. 
It has, therefore, been assumed that the mistake was not induced 
by the payee unless otherwise indicated. 

The general rule in contract is that a contracting party is not 
relieved from his obligations merely because he misunderstood the 
effect on the agreement of misassessed extrinsic factors. In the 
leading case of Bell v. Lever Bros.,1 a company contracted to pay 
the managing director of a subsidiary £87,000 compensation if he 
would resign. In fact, the director was already in breach of his 
service agreement and could have been dismissed without com- 
pensation. As a result, the company sought to recover its payment 
on discovering the true facts but the House of Lords held that the 
contract was supported by consideration and remained binding. 
Lord Atkin observed: ‘‘ It is of importance that contracts should 
be observed and that if parties honestly comply with the essentials 
of the formation of a contract—i.e., agree on the same terms on 
the same subject-matter—they are bound, and must rely on the 
stipulations of the contract for protection from the effect of facts 
unknown to them.” There are certain exceptions to this rule even 
at common law.? 

Equity, on the other hand, enables an agreement between parties 
under a fundamental common misapprehension to be set aside on 
terms. In Solle v. Butcher, a flat had been let at a high rent in 
the mistaken belief that the Rent Acts did not apply. When the 
error was discovered, the tenant sought to recover payments in 
excess of the standard rent while the landlord applied to have the 
lease rescinded. The court exercised its equitable jurisdiction and 
set the lease aside on the terms that the tenant was to retain 
possession at the controlled rent if he so desired. 

The position is very different if the contract was induced by 
misrepresentation. If there is actual fraud, the innocent party 
can obtain damages for the tort of deceit; and even where the 
misrepresentation was made with honest belief in its truth, the 
person misled may usually rescind the agreement.‘ Although an 
agreement cannot be set aside for misrepresentation if this would 
1 [1982] A.C. 161. 

26.9., Cundy v. Lindsay (1878) 8 App.Cas. 459. 


8 [1950] 1 K.B. 671. 
4 Whittington v. Seale Hayne (1900) 82 L.T. 49. 
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injure a purchaser in good faith, mistake in the exceptional cases 
where it is recognised as a defence precludes the formation of a 
contract. A sub-purchaser does not acquire a good title and 
becomes liable in conversion to the true owner of the goods sold to 
him.’ 

THE POSITION IN Quasi CONTRACT 


A distinction must be made here between a payment under mistake 
of fact, which is prima facie recoverable, and a payment attribut- 
able to ignorance of the law. Despite criticisms aired from time 
to time, no action lies to recover money paid under mistake of law 
save in exceptional circumstances. 

The rule in quasi contract may be summarised as follows: 
Where payment can be ascribed to mistake about a material fact 
connected with the recipient, the money may be recovered 
UNLESS (apart from any statutory defence) the payee (a) took in 
good faith, (b) materially and irrevocably prejudiced his position, 
and (c) either: 

(i) The payer was negligent; or 

(ii). Estopped by some unequivocal representation or conduct; 

or 

(iii) The mistake directly touched and concerned a negotiable 

instrument under which payment was made to a holder for 
value; or 

(iv) The payee was an agent who accounted to his principal 

before the money was reclaimed. 


In Jones (R. E.), Limited v. Waring & Gillow, Limited,’ B had 
hire-purchased goods from Waring & Gillow and owed them £5,000. 
He persuaded Jones, Ltd. to send Waring & Gillow a cheque for 
this sum as a result of which certain goods were released to him. 
On discovering the fraud Jones, Ltd. sued Waring & Gillow for the 
return of their money and the House of Lords ordered repayment 
notwithstanding that the respondents had prejudiced their position. 

In the words of Lord Shaw: “ It was long ago decided in Kelly 
v. Solari that money honestly paid by a mistake in facts could be 
recovered back, although the person paying it did not avail himself 
of means of knowledge which he possessed. This decision has 
always been acted upon since.’? Lord Carson dismissed the 
defences thus: ‘‘ I fail to see how any conduct can be imputed to 
the appellants which can be said to have led to an alteration in the 
position of the respondents or how any duty whatever was cast 
upon the appellants which they neglected to perform.” No 
representation had ever been made by or on behalf of Jones, 
Limited to Waring & Gillow and payment was held not to consti- 
tute estoppel in itself. The mistake about B’s integrity did not 
directly touch and concern the cheque. 


8 Cundy v. Lindsay, supra. e [1926] A.C. 670. 
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However, action only lies if the following conditions are 


fulfilled: 


(1) THE PAYER’S MISTAKE MUST BE ONE OF FACT NOT LAW 


Money paid under mistake of law prima facie is not recoverable 
from an innocent payee.” This doctrine has been criticised as 
unjust especially where the recipient is a public body which would 
suffer no hardship by being called upon to repay but it remains 
firmly entrenched in English law. 

It is sometimes difficult to distinguish between mistakes of fact 
and law. For example, the construction of a document is a ques- 
tion of law ; its existence one of fact. In Holt v. Markham,® agents 
overpaid an officer on the emergency list due to a mistaken con- 
struction of War Office orders. This was held a mistake of law 
since the agents were aware of the officer’s circumstances and of the 
orders issued and erred only in interpreting the effect of their 
instructions. On the other hand, in Kleinwort Sons & Co., Ltd. 
v. Dunlop Rubber Co., Lid.,® an exception to a general directive 
was overlooked and the mistake about its existence was held one of 
fact. 

Where the error related both to facts and law, the payer can 
only recover if the mistake of fact was the proximate cause of 
payment.’® In short, he must establish that the money would not 
have been paid if he had known the true facts. 

Nevertheless, money paid under mistake of law is recoverable 
in the following exceptional cases: 


(a) Under the rule in Re Diplock ™ mistake is no answer to the 
remedy of tracing in personam; but semble an attempt to trace 
in rem is sufficiently analogous to an action for money had and 
received to invoke the maxim that equity follows the law, thus 
making payments by mistake of law irrecoverable. 

(b) Where the payee took in bad faith. 

(c) If a trustee has overpaid a beneficiary, he may usually 
adjust his accounts on making a subsequent distribution." 


Apart from the above, in Re Birkbeck P.B.B.S.,% Fletcher 
Moulton L.J. said the court could give relief whenever exceptional 
circumstances made it inequitable for a payment to be retained. 
However, his high ideals are expressed in a minority judgment 
and seemingly only apply to constructive fraud. For example, in 


7 Directors of Mid. G.W. Ry. of Ireland v. Johnson (1858) 6 H.L.Cas. 798. 

8 [1928] 1 K.B. 504. 

® (1907) 97 L.T. 263. 

10 Home and Colonial Insurance Co., Ltd. v. London Guarantee & Accident Co., 
Ltd. (1928) 45 T.L.B. 184. 

11 [1048] Ch. 465 affd. [1951] A.C. 251. 

12 Re Musgrave, Maohell v. Parry [1916] 2 Ch. 417. 

18 [1912] 2 Ch. 188. : 
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Kiriri Cotton Co., Ltd. v. Dewani* it was held: “ If there is 
something more in addition to a mistake of law—if there is some- 
thing in the defendant’s conduct which shows that . . . he is the one 
primarily responsible for the mistake—then (the money) may be 
recovered back.” 


(2) THE MISTAKE MUST HAVE CAUSED THE PAYMENT 


Money paid with full knowledge of the surrounding circum- 
stances or recklessly waiving all inquiry as to the true facts is, 
of course, irrecoverable. On the other hand, the payer has a 
remedy if he can establish that, notwithstanding he once knew the 
facts, they escaped his memory at the time of payment. It was 
held in Kelly v. Solari that means of ascertaining the true 
position are not necessarily fatal to a claim but weaken it in that 
they are evidence of actual knowledge. 

The plaintiff must also show that his errors concerned a material 
fact which made him legally or morally liable to pay. The older 
authorities insisted upon mistake inducing belief of legal liability 
but the doctrine has been undermined by Larner v. L.C.C.*® which 
suggests that it is sufficient to prove the mistake caused the 


payment. 


(8) THE MISTAKE MUST HAVE BEEN MADE BY THE PAYER PERSONALLY 
AND NOT MERELY BY ANOTHER WHOSE EXAMPLE HE CHOSE TO 
FOLLOW 17 


(4) THE MISTAKE MUST HAVE SOME CONNECTION WITH THE PAYEE 


For example, in Chambers v. Miller, where a banker had paid 
a cheque in the mistaken belief that his customer had sufficient 
funds to meet it, the payment was held irrecoverable because the 
error was in no way connected with the recipient. It is submitted 
that the case really turned on the negligence of the banker and the 
decision is of somewhat doubtful authority being difficult to 
reconcile with Jones (R. E.), Ltd. v. Waring & Gillow, Ltd. (ante). 


Once the above conditions are satisfied, a payment is recoverable 
even if the payee took in good faith, unless he can establish either 
a statutory defence or the following three requisites: 


(a) That he received the money in good faith 


The payee is presumed to have acted bona fide unless he stood 
in a fiduciary capacity to the person making the payment.!® The 


1s Asal} A.C. 192. 
9M. & W. 54. 
1o (1940) 2 K.B. 688. 
oss V. Mersey Docks and Harbour Board (1872) 20 W.B. 700. 
18 (1862) 18 O.B.(w.8.) 125. 
19 Lancashire Loans Co. v. Black [1984] 1 K.B. 880 (C.A). 
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list of relationships which are sufficiently confidential for equity to 
deduce undue influence or constructive fraud is by no means closed ; 
that of a banker and customer does not invoke the inference.*° 
However, it is always open to the payer expressly to plead and 
prove that the money was acquired in bad faith. 

In Kendal v. Wood,** Wood had appropriated £1,000 owing to 
himself and his partner, Kendal, and set the money off against his 
private debt due to the firm’s debtor. On the dissolution of the 
partnership, Kendal discovered the misappropriation and sought to 
recover from the third party. He succeeded: ‘‘ the defendants, 
knowing that it was partnership money, knew that in appropriating 
that money to his private account, Wood was exceeding the 
authority belonging to him as a partner; therefore they took the 
money . . . at their peril.” 

Furthermore, the recipient can have no defence if he contributed 
to the mistake by making, albeit innocently, some misrepresenta- 
tion upon which the payer relied to his detriment. In Larner v. 
L.C.C.,”* the Council brought an action to recover overpayments 
made to Larner under their scheme to supplement the war service 
pay of former employees. The Court of Appeal held that they 
were entitled to repayment since the mistake was caused by the 
appellant’s breach of duty in failing to notify increases in his service 
pay. Although the Council was under no legal obligation to pay, 
their moral duty sufficed to establish that the money reclaimed 
would not have changed hands but for the error. 

In the words of Denning L.J.: ‘‘ Speaking generally, the fact 
that the recipient has spent the money beyond recall is no defence 
unless there was some fault as for instance breach of duty on the 
part of the Paymaster and none on the part of the recipient. If 
the recipient was himself at fault and the Paymaster was not—as 
for instance, if the mistake was due to an innocent misrepresenta- 
tion or a breach of duty by the recipient—he clearly cannot escape 
liability by saying that he has spent the money.”’ 


(b) That he materially and irrevocably prejudiced his position 
before the money was reclaimed 


A banker does not materially prejudice his position merely by 
crediting a customer’s account unless he actually meets cheques 
against the payment or is estopped from debiting the account. In 
Admiralty Commissioners v. National Provincial Bank, Lid.,** the 
bank contended that it was prejudiced by the receipt of funds in 
view of the duty to honour cheques up to the balance held for its 
customer. However, the court held that such duty does not 


20 Joachimson v. Swiss Bank Corporation [1921] 8 K.B. 110. 
21 (1870) L.R. 6 Exch. 248, 

22 [1049] 2 K.B. 688. 

28 (1922) 127 L.T. 452, 
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extend to money paid into the bank by mistake, which must be 
refunded regardless of the customer’s wishes unless a statutory 
defence is available. 

Furthermore, in Kleinwort Sons & Co. v. Dunlop Rubber Co.** 
the House of Lords considered it immaterial that the payment had 
been credited to an overdrawn account in the absence of further 
advances. Rights of lien or set off only arise between banker and 
customer and do not apply against a third party. 

If the payer’s mistake directly touched and concerned the 
validity of a negotiable instrument, there is conflicting authority 
on whether the recipient need have materially and irrevocably 
prejudiced his position. 

In London and River Plate Bank v. Bank of Liverpool,” 
Matthew J. held that the plaintiff’s action to recover payments 
under bills bearing forged indorsements must fail, it being pre- 
sumed that the holders had been compromised. ‘* A holder of a 
bill cannot possibly fail to have his position affected if there be 
any interval of time during which he holds the money as his own, 
or spends it as his own, and if he is subsequently sought to be made 
responsible to hand it back.’? On the facts, it was reasonable to 
infer prejudice as an interval of some weeks had elapsed before 
the forgeries were exposed but the dictum quoted above is a non 
sequitur. 

On the other hand, in Imperial Bank of Canada v. Bank of 
Hamilton, the Privy Council held: 

“ The rule laid down in Cow v. Masterman and recently 
reasserted in even wider language by Matthew J. in London and 
River Plate Bank v. Bank of Liverpool has reference to negotiable 
instruments on the dishonour of which notice has to be given to 
someone, namely, to some drawer or endorser, who would be 
discharged from liability unless such notice were given in proper 
time. Their lordships are not aware of any authority for applying 
so stringent a rule to any other cases. Assuming it to be as 
stringent as is alleged . .. , their lordships are not prepared to 
extend it to other cases where notice of the mistake is given in 
reasonable time and no loss has been occasioned by the delay in 
giving it.” 

The judgment of the Judicial Committee does not purport to 
be inconsistent with the London and River Plate Bank case but 
merely to limit the ratio decidendi to negotiable instruments in 
respect of which notice of dishonour must be given to prevent some 
party being discharged. The two authorities are only incompatible 
because payment can never constitute dishonour and form the 
subject-matter of notice.*7 Apart from this, section 50 (1) of the 


24 (1907) 97 L.T. 263. 
1 Q.B. 7. 
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mith v. Mercer (1815) 6 Taunt. 76 at p. 86. 
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Bills of Exchange Act, 1882, waives notice “in proper time ” if 
the delay was “‘ caused by circumstances beyond the control of 
the party ” serving it. 

Paget ** regarded the conflict as resolved in favour of Matthew J. 
by the decision of the Court of Appeal in Morison v. London County 
and Westminster Bank, Limited ® where Phillimore L.J. referred 
to “‘ the special rule as to prompt recovery of money wrongly paid 
to discharge a negotiable instrument.” However, the court was 
satisfied that the payees had “ altogether altered their position ” 
and the judgments do not conflict with those in the Imperial Bank 
of Canada case. Nevertheless, the ratio suggested by the Privy 
Council for the rule in Com v. Masterman is insupportable; the 
decision is better based on the dictum in Mather v. Lord Maid- 
stone ™ that “ The holder of a bill of exchange has a right to know 
whether or not it has been duly honoured by the acceptor at 
maturity.” Certainty is the essence of negotiability. 

The holder can only retain the money if he has suffered some 
actual prejudice ; but this is presumed where payment was effected 
to discharge a negotiable instrument unless prompt steps are taken 
to reclaim or express evidence adduced. Even though no hardship 
arises from non-service of a notice of dishonour, the payee may 
well have incurred damage if another party to the bill has dis- 
appeared or become insolvent in the period between payment and 
the claim for return. 

Although the recipient must have materially and irrevocably 
prejudiced his position to establish a defence, this does not suffice 
in itself. To quote Halsbury èt: ‘* Where there has been no such 
neglect or misconduct, the plaintiff will be entitled to recover even 
though the defendant cannot be put in quite the same position 
as before the money was paid.” It might be inferred from the 
above that substantial prejudice is a defence but this theory was 
refuted by the House of Lords in Jones (R. E.), Ltd. v. Waring & 
Gillow, Ltd.*®? Such cases as Maddison v. Alderson 3* establish that 
the mere payment of money is not a sufficiently unequivocal act to 
found an estoppel. 


(c) That one of the undermentioned conditions has been fulfilled, 
namely: 


(i) That the payer has been negligent. 

In Donoghue v. Stevenson ** the House of Lords held that a 
party alleging negligence must establish that the defendant owed 
him a duty of care; broke the duty by failing to take reasonable 
28 Law of Banking, 6th ed., p. 885. 

29 356) 8 K.B. 856. 
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care and that foreseeable ** damage resulted. Such a duty arises 
in respect of all persons so placed that the tortfeasor ought reason- 
ably to have foreseen that they might be injured by his failure to 
take proper precautions. Under the rule in Kelly v. Solari,®* care- 
lessness on the part of the payer is no defence in itself unless the 
other requisites of negligence can be inferred. 

The defence of negligence can be illustrated by Skyring v. 
Greenwood *" in which a banker broke his duty to a customer by 
carelessly overpaying him. Apart from the question of estoppel, 
Lord Sumner ** has approved the decision thus: ‘*. . . the payers 
are under an obligation to inform the payee of the true state of his 
account, and, disregarding this obligation, pay him more than he 
was entitled to. The payment is then at their risk and they must 
stand by it.” 

Paget ** has suggested that a banker only owes a duty of care 
to his customers and not to other payees but, whilst this is so as 
regards contractual liability, it is submitted that the general rule 
in Donoghue v. Stevenson applies.*° In many cases, the banker 
ought to foresee that such payees may be prejudiced by his careless- 
ness especially in view of the remarks of Matthew J. in the London 
and River Plate Bank decision. 

Again, in Skyring v. Greenwood, Abbot C.J. said: ‘‘ every 
prudent man accommodates his mode of living to what he supposes 
to be his income; it therefore works a great prejudice to any man, 
if after having had credit given him in account for certain sums, 
and having been allowed to draw on his agent on the faith that 
those sums belonged to him, he may be called upon to pay them 
back.” On the other hand, in Jones (R. E.), Ltd. v. Waring & 
Gillow, Ltd., Lord Carson failed to see ‘* how any duty whatever 
was cast upon the appellants which they neglected to perform.” 

Nevertheless, the plea of negligence does not afford complete 
protection if the payee himself contributed to the damage for, as 
Denning L.J. indicated in Larner v. L.C.C., a payment is only 
irrecoverable where there was ‘‘ breach of duty on the part of the 
Paymaster and none on the part of the recipient.” The payee will 
only be under any duty in exceptional circumstances, the customer 
of a bank being under no obligation to check his statement.‘ 
However, a banker will not be condemned in negligence if lulled to 


35 Bee Overseas Tankish (U.K.), Ltd. v. Morts Dook and Emgineenng Co., 
Ltd. [1961] A.C. 388. 
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sleep by his customer’s failure to challenge transactions repeated 
over a number of years. In the words of Lord Reading L.C.J. in 
Morison v. London County & Westminster Bank 43: ‘‘ It is true 
that the plaintiff owed no duty to the defendants to examine his 
pass-books or check his accounts with them ..., but, when we 
are asked to find as a fact that the defendants were negligent, it is 
necessary to consider all the circumstances, and in my judgment, as 
these transactions were only repetitions of those of the previous 
years which had passed unchallenged, the defendants should not 
be ” found negligent. 

Furthermore, no duty of care need be established to support a 
plea of contributory negligence, if any loss was in part caused by 
the failure of the person alleging negligence to take reasonable 
care.44 Where both parties are at fault, responsibility will be 
apportioned under the Law Reform (Contributory Negligence) Act, 
1945, and damages awarded accordingly. 

Unless there is contributory negligence, a Paying Banker cannot 
effectively allege that the payee warranted his title to the cheque 
presented. This somewhat harsh rule established by Guaranty 
Trust Co. of New York v. Hannay & Co.*5 should be contrasted with 
Sheffield Corporation v. Barclay *® where a person seeking to 
register a forged share transfer was deemed to have warranted its 
validity and impliedly undertaken to indemnify the company 
against claims by the true owner of the shares. 

or (ii) That the payer is estopped from reclaiming the money. 

In Lowe v. Lombank, Ltd.,*7 Diplock J. summarised the 
Tequisites of an estoppel thus: ‘in order to found an estoppel on 
this statement . . . the defendants must show: (1) that it is clear 
and unambiguous; (2) that the plaintiff meant it to be acted on by 
the defendants or at any rate so conducted herself that a reason- 
able man in the position of the defendants would take the repre- 
sentation to be true and believe that it was meant that he should 
act on it... 3 (8) that the defendants in fact believed it to be true 
and were induced by such belief to act on it.” 

The mere payment of money does not preclude the payer from 
recovering unless surrounding circumstances make this act suffici- 
ently unequivocal in itself. However, a banker who credits the 
wrong account by mistake and subsequently advises his customer 
of the incorrect balance will be estopped from denying its accuracy, 
assuming the customer believed the figure advised to be correct 
and relied on it to his detriment.t® In Holt v. Markham,” 
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Scrutton L.J. remarked: “‘ I think this is a simple case of estoppel. 
The plaintiffs represented to the defendant that he was entitled to 
a certain sum of money and paid it and after a lapse of time, 
sufficient to enable any mistake to be rectified, he acted upon that 
representation and spent the money.”’ 

or (iii) That the payer’s mistake directly concerned a negotiable 

instrument under which money had been paid to a holder 
for value. 

This defence only applies to a mistake which directly touches 
and concerns the negotiable instrument, such as acceptance of a 
forged endorsement as genuine. Jones (R. E.), Ltd. v. Waring & 
Gillow, Ltd.°° establishes that mistake about the honesty of the 
payee or some other surrounding circumstance is insufficient even 
though so fundamental that the drawer would not have issued the 
instrument had he known the truth. 

Furthermore, the exception is limited to securities which are 
negotiable and does not include cheques or bills marked “ not 
negotiable.” Under the rule in Bank of England v. Vagliano 
Bros., an instrument on which all the operative signatures are 
forged is regarded as a mere sham void in toto with the result that 
the defence is inapplicable until a genuine endorsement is added. 
Thereupon, the bill ceases to be a nullity as section 55 (2) (b) of 
the Bills of Exchange Act, 1882, estops an acceptor or endorser 
from denying the validity of previous signatures against a person 
taking in good faith for value. There is no corresponding pro- 
vision protecting a transferee by delivery of a sham bill purporting 
to be payable to bearer. 

The defence is not confined to holders in due course. Dicta in 
Morison v. London County and Westminster Bank, Ltd.® indicate 
that the defence is available to a Collecting Banker whether or not 
he follows the usual banking practice of crediting his customer’s 
account with the amount of a cheque before it is cleared, so making 
himself a holder. In the words of Buckley L.J.: ‘‘ The money 
here has been received by the defendants in good faith and paid 
to their customer . . . in good faith. Since its receipt, they have 
altogether altered their position in that they have in good faith 
paid the money away to A. Under these circumstances, I think the 
principle of Cocks v. Masterman applies... .’? Be this as it may, 
it appears from Imperial Bank of Canada v. Bank of Hamilton * 
that the defence is not available to an original payee but only to a 
bona fide holder for value claiming through him or protected by 
section 55. 

or (iv) That the recipient was merely an agent and had 

accounted to his principal before the money was reclaimed. 
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, The payee also has a defence at common law if he received the 
money as agent and materially and irrevocably prejudiced his 
position vis-d-vis his principal before it was reclaimed. For 
example, in Gowers v. Lloyds and National Provincial Foreign 
Bank, Ltd.,°* a collecting banker was held to be acting solely as 
agent for a fraudulent customer and therefore protected once the 
latter drew out the proceeds collected. 

However, if a banker follows the ordinary practice of crediting 
his customer with the face value of a cheque before it is cleared, 
the decision in Capital and Counties Bank v. Gordon *™ indicates 
that he is a holder in due course rather than an agent. In the 
words of section 4 (1) (b) of the Cheques Act, 1957, he “‘ receives 
payment thereof for himself.” In such circumstances, the bank 
can rely on the rule in London and River Plate Bank v. Bank of 
Liverpool *® and its rights as holder, but semble, Gowers case is 
inapplicable. Needless to say, as a holder in due course, the 
bank is entitled to payment in its own right unless the drawer 
mistook the nature of the document he was signing or the 
mistake was otherwise sufficiently fundamental to render the 
instrument void ab initio. 

It is sometimes doubted whether the Gordon case constitutes 
a collecting banker holder in due course as soon as he credits 
the face value of a cheque or whether there must also be some 
express or implied agreement with the customer under which 
the latter may draw against the cheque before it is cleared. This 
tefinement was first adopted in such cases as Akrokerri (Atlantic) 
Mines, Ltd. v. Economic Bank ™ and Bevan v. National Bank, 
Ltd. " and has since been approved by the Court of Appeal in 
Underwood (A.L.), Ltd. v. Barclays Bank, Ltd. 5 

In the Underwood case, Atkin L.J. in concurring with 
Serutton L.J. said: ‘*I think it sufficient to say that the mere 
fact that the bank in their books enter the value of the cheques 
on the credit side of the account on the day on which they 
receive the cheques for collection does not, without more, consti- 
tute the bank a holder for value. To constitute value, there 
must be... a contract between banker and customer .. . that 
the bank will, before receipt of the proceeds, honour cheques of 
the customer drawn against the cheques... .” 

Atkin L.J.’s views conflict not merely with section 4 (1) (b) 
of the Cheques Act, 1957, but with dicta in the Gordon case. 
For example, Lord Macnaghten said at page 245: ‘‘It is well 
settled that if a banker before collection credits a customer with 
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the face value of a cheque paid into his account, the banker 
becomes holder for value of the cheque.” And again at page 
246: “ If bankers deal with crossed cheques . . . by treating them 
as cash and upon receipt of them at once crediting the customer 
with the amount of them in the ordinary way ... , I think they 
are collecting not merely for their customer but chiefly for 
themselves, . . .”? 

The decision in the Underwood case can no longer be supported. 
The judgments are inconsistent with dicta of the House of Lords 
in Sutters v. Briggs °° which tend to support the Gordon case. 
To quote Viscount Birkenhead L.C.: ‘‘ It is, as is well known, 
usual for bankers, in the case of substantial customers at least, to 
constitute themselves holders in due course, as was the case in 
Capital and Counties Bank, Ltd. v. Gordon. . . .°?* Finally, 
section 4 (1) (b) of the Cheques Act gives statutory recognition 
to the effect of the Gordon case. Nevertheless, the Underwood 
case °° has not so far been the subject of judicial disapproval. 

The above defences confer such wide protection on a collecting 
banker who has materially prejudiced his position that any 
person paying him in error should proceed, where possible, in 
conversion rather than in quasi contract. 


STaTUTORY DEFENCES 


Turning to possible statutory defences, section 4 (1) of the 
Cheques Act, 1957, enacts: ‘‘ Where a banker in good faith 
and without negligence: 

(a) receives payment for a customer of an instrument to which 

this section applies; or 
(b) having credited a customer’s account with the amount 
of such an instrument, receives payment thereof for himself; 

and the customer has no title or a defective title to the instrument, 
the banker does not incur any liability to the true owner of 
the instrument by reason only of having received payment thereof.” 

It is sometimes suggested that the protection conferred by 
the section is limited to claims in conversion as the reference 
to the customer having a defective title and the phrase “ by 
reason only of having received payment thereof ” are inappropriate 
for an action based on unjust enrichment. The better view, 
however, is that of Paget °° who maintained that the words “ any 
liability * cover “‘ all forms of action which the true owner might 
otherwise have brought, conversion, money had and received or 
anything else.” 
60 poaa 1 A.C. 1 
61 Reference may also be made to Jones ¢ Co. v. Coventry [1909] 2 K.B. 

1029, Stewart & Son of Dundee, Ltd. v. Westminster Bank, Lid. [1926 

W.N. 271 and Lloyds Bank, Ltd. v. Dolphin (1920) Journal of Institute of 

Bankers, Vol. XLI, p. 278. But see Midland Bank, Lid. v. R. V. Harns, Ltd. 


[1963] 2 All E.R. 686. 
62 Paget's Law of Banking, 6th ed. at p. 895. 
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The courts tended to interpret section 82 of the Bills of 
Exchange Act, 1882 (substantially re-enacted by section 4), 
restrictively and it therefore seems that section 4 will only afford 
protection to a collecting banker who can establish: 


(1) That he received payment ‘‘in good faith and without 
negligence.” 


The general rule is modified by subsection 4 (8) which enacts: 


A banker is not to be treated for the purposes of this section 
as having been negligent by reason only of his failure to concern 
himself with absence of or irregularity in indorsement of an 
instrument.’”’ 


This apart, a banker is negligent if he fails to exercise reason- 
able care, foreseeable damage resulting to a customer or some 
other person whom a reasonable man would have foreseen might 
be prejudiced. Of the many authorities, the following best 
illustrate the principle. 

In Lloyds Bank, Ltd. v. E. B. Savory & Co., a number of 
crossed bearer cheques were misappropriated by two stockbroker’s 
clerks and paid into accounts opened by the clerks or their wives. 
The collecting bank was held to be deprived of statutory protection 
and liable in conversion since it had acted negligently in crediting 
cheques drawn by the stockbroker to such accounts without making 
full inquiries. In the words of Lord Wright: ‘ The most obvious 
circumstances which should put the banker on his guard... . are 
where a cheque is presented for collection which bears on its face 
a warning that the customer may have misappropriated it, as for 
instance, where a customer known to be a servant or agent pays 
in for collection a cheque drawn by third parties in favour of his 
employer or principal.” 

In fact, the bank had failed to inquire the name of the clerks’ 
employers on opening their accounts, an omission which, although 
approved by banking practice current at that time, itself consti- 
tuted negligence as no attempt had been made “to ascertain 
a most relevant fact as to the intending customers’ circumstances.” 
“ Tt is clear that they ask information as to the man’s occupation 
and if they find that he is (for example) a stockbroker’s clerk, 
they surely should go on and ask who his employers are, since 
otherwise they cannot guard against the danger fully known to 
them of his paying in cheques stolen from his employers.” 
On the same reasoning, bankers should note any change of 
employer. 

Furthermore, in view of the remarks of Bailhache J. in Ross 
v. London County Westminster & Parrs Bank, Ltd.,** it is now 
necessary for bankers to make full inquiries before crediting a 


as [1988] A.C. 201. ea [1919} 1 K.B. 678. 
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cheque payable to a company, firm or public body to some private 
account. ‘‘ Each cheque bore upon its face the fact that it was 
payable to the officer of a public department and not to a private 
person and the indorsement on each cheque showed that it was 
being negotiated by that officer. It is not in accordance with 
the ordinary course of business that a cheque so drawn and indorsed 
should be used for the purpose of paying the debt of a private 
individual.” 

The manner in which a customer has conducted his account 
is another factor which may increase the duty of care cast upon 
the banker. In Motor Traders Guarantee Corporation, Ltd. v. 
Midland Bank, Ltd." Goddard J. remarked: “I think that, if 
T’s banking history had been different from what it is now 
shown to have been, . . . I probably should have held that the 
inquiries which were made were enough.” 

In deciding whether there has been negligence, any ‘“ not 
negotiable ° marking also “‘ ought to be taken into considera- 
tion ” °° but the court has declined to put its relevance any higher. 
On the other hand, the words “ account payee ” always place a 
banker on inquiry in collecting for someone other than the original 
payee.°7 l 

(2) That he (a) received payment “ for a customer ” or (b) 
“ having credited a customer’s account, . . . (received) 
payment .. . for himself.” 

In view of clause (b), a collecting banker who is a holder 
in due course rather than a mere “‘ conduit pipe ” is no longer 
debarred from statutory protection. Although the Bills of 
Exchange (Crossed Cheques) Act, 1906, sought to protect a banker 
* notwithstanding that he credits his customer’s account,” it 
had been suggested that other evidence could be adduced to 
establish that he was in fact a holder in his own right. 

(8) There must be “‘ a customer ” as opposed to “ a person for 
whom the bank performs a casual service, such as, for 
instance, cashing a cheque for a person introduced by one of 
their customers ” 68; and 

(4) That the instrument collected falls within subsection (2). 
It will be observed that the extension of protection to all 
cheques, whether crossed or uncrossed, is a major reform 
effected by section 4. 

A payee may also plead the Limitation Act, 1989, in appropriate 

cases, but the six-year limitation period only runs from the actual 
discovery of the mistake or any earlier date on which it could 


65 [1987] 4 All B.R. 90. 

66 Crumplin v. London Joint Stock Bank, Ltd. (1918) 109 L.T. 856. 

8% House Property Co. of London, Lid. v. London County ¢ Westminster Bank, 
Ltd. (1915) 84 L.J.K.B. 1846. 

68 C. of T. v. English, Scottish ¢ Australian Bank [1920] A.O. 688 at p. 687. 
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have been discovered by the exercise of reasonable diligence. 
However, whilst a claim may become statute barred under the 
Act, delay in discovery does not enable the recipient to invoke 
the equitable doctrine of laches."° 

J. R. Lixearp.* 


69 Limitation Act, 1989, s. 26 (o), subject to proviso (ii) which protects bona 
fide purchasers for value. 

10 Durrant v. Ecclesiastical Commissioners (1880) 6 Q.B.D. 284. 

* LL.B. 


CURRENT ASPECTS OF SPACE LAW 


Tue volume of legal literature on international law in space and 
space politics generally has tended to keep pace with the scientific 
achievements since the launching of Sputnik 1, and much of it 
has of necessity been repetitive, but the time is at hand when 
an analysis of the present position may perhaps be useful. 

The legal problems inherent in the projected use of outer 
space were first seriously mooted in the early nineteen-fifties, 
but since the end of the spirit of co-operation which existed during 
the International Geophysical Year in 1957 the subject has been 
bedevilled by international politics, including the question of 
disarmament, and is thus not purely a problem for the international 
lawyer. 

In 1959 the Ad Hoc Committee on the Peaceful Uses of Outer 
Space set up by the United Nations, formulated the legal topics 
relevant to this new field and specified those which were of more 
urgent importance; but little was done officially after that 
until the meeting of the United Nations legal sub-committee 
in Geneva in May 1962. The topics specified included legal liability 
for damage caused by space operations, the allocation of radio 
frequencies, identification and registration of space vehicles, their 
re-entry and landing. The difficult question of determining the 
height at which space begins was among those topics not considered 
as urgent by the Committee.? 

Certain principles have, however, emerged from the various 
writings and also by reason of the United Nations resolution of 
December 1961. After a preamble this states: ‘* (a) International: 
Law, including the United Nations Charter, applies to outer space 
and celestial bodies; (b) Outer Space and celestial bodies are free 
for exploration and use by all States in conformity with inter- 
national law, and are not subject to national appropriation; .. .’’ 

Two important scientific achievements have also highlighted 
the legal problems involved. One is the success of the X-15 
rocket-plane flights in the upper atmosphere, now up to 810,000 
feet (58 miles), and the declared intention of the United States 
to evolve a craft capable of both airborne and orbital flight. 
This vehicle, the Dyna-Soar, should be operational in 1965, though 
the latest reports indicate that this project has been shelved, at 
any rate for the present. The second event has been the successful 
evolution of the reconnaissance or ‘‘spy”’ satellites, Midas and 
Samos, the former for the detection of rocket launchings, and the 
latter for photographic work of an exceptionally detailed nature. 


1 United Nations Document, A/4141, July 14, 1959. 
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While it has been generally agreed in most quarters that outer 
space should be secured for peaceful purposes only, the United 
States at any rate, in the person of Mr. E. C. Walsh, Secretary 
of the National Aeronautics and Space Council, has said that 
‘* peaceful purposes ’? includes such military purposes as may 
assist in preserving peace.? This is likely to be a somewhat contro- 
versial view, and there has been some Soviet legal objection 
to the so-called ‘‘ spy ” satellites. Despite the words of President 
Eisenhower in 1958 and 1960,‘ calling for the peaceful use of 
outer space, and the exchange of letters between the late 
President Kennedy and Mr. Khruschev, any international co- 
operation in space is hardly likely to include these vehicles. The 
need for these and similar activities, which until the recent test ban 
treaty included nuclear testing in space, has been justified on 
military grounds, but their existence may prove something of a 
threat to successful international co-operation in the conclusion of 
a future treaty on the use of outer space. 

On this aspect of the subject, an interesting article by a leading 
writer in this field, Professor John Cobb Cooper, poses the problem 
of the right of self-defence in international law on the basis of the 
Webster dictum in the case of an orbiting satellite equipped with a 
nuclear missile for downward transmission to Earth. The right of 
destruction of such a satellite is urged despite the limitation of 
article 51 of the United Nations Charter to take action before an 
armed attack occurs, as action after a nuclear attack may well be 
too late." 

The “‘ spy ” satellites have the advantage of avoiding the 
politico-legal embarrassment which the U-2 incident caused, but 
they have as yet no legal standing, and their presence or indeed 
their destruction is not to be regarded as an act of war by either 
side,® and this may also, but not necessarily, apply to manned 
observation satellites and their destruction, though such vehicles 
would present an additional political hazard. 

In other respects, however, it seems that the prospects for 
the acceptance of outer space and the celestial bodies as being 
res communis omnium subject to international regulation, and for 
peaceful purposes only, are reasonably good, and this principle 


2 Air Force and Space Digest (U.S.A), November 1961, pp. 78~74. 

3 E. Korovin, ‘‘ International Beatus of oe Space,” International Affairs 
(Moscow), January 1959, pp. ba Zhukov, ‘‘ Space Bspionage Plans 
and International Law, " ake Affairs (Moscow), October 1960, pp. 
53-57 and U.N. Draft Declaration by U.8.8.R., December 1962. 

4 Documents on Disarmament, 1945-1059, Vol. 2, ‘eae 989 and Department of 
State Bulletin (U.8.), October 10, 1960, p. 5 (This address to the 
General Assembly in 1960 suggested no sovereignty claims over celestial 
bodies, no warlike activities in space and verification of all space launchings 
in advance by the United Nations.) 

5 Professor J. C. Cooper, ‘“* Self-defence in Outer Space and the United Nations,” 
Space Digest (U.8.), February 1962, pp. 51-56. 

6 Ibid. E. Korovin, op. cit.; G. Zhukov, op. cit. 
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is likely to be the cornerstone of any international convention, on 
the subject. T In this respect, article 2 (2) of the United Nations 
Charter is particularly in point. 

The question of air-space sovereignty and boundaries has been 
the topic on which most controversy has raged, as soon as it was 
realised that existing air law was a limited concept in space 
technology. The principal stumbling block has been that the 
limit of air-space has never been defined in international law, nor 
in the Chicago Convention of 1944, and the coming of the 
space age has clearly discredited any theories based on the 
unlimited upward sovereignty of the Roman usque ad coelum 
doctrine of olden times. The operators of satellites seek to bring 
down the height where space begins in order to afford greater 
freedom of action, while considerations of national security, which 
the Soviet Union favours particularly, tend to push it upward. 

Opinions differ as to how urgent this problem is, but Professor 
Cooper has urged an early solution." . Following his earlier pro- 
posals in 1956 for a contiguous zone of air-space at 800 miles to 
provide for innocent passage, which he has now partly abandoned,’ 
it seems that the idea of zones is full of legal difficulties and is likely 
to prove unpopular.*° The most prevalent suggestion on both sides 
seems to favour a line roughly equivalent to minimum satellite orbit, 
which is about seventy-five miles at present, though neither side 
has committed itself officially to this idea.“ Indeed, the absence of 
any fixed régime allows for greater freedom in political and 
technical manoeuvring. 

Suggestions have been made that the matter could be solved 
by defining the legal status of the craft itself rather than the 
place where it is operating at any one time, thus drawing a 
distinction between spacecraft and aircraft, but this idea is compli- 
cated by the existence of such craft as the X-15 and its successors, 
which will be virtually hybrid vehicles. The problem is not yet 
in fact an urgent one, but is likely to become acute after 1964 
when the Dyna-Soar and other projects are operational, and a 


T Letter from N. Khruschev to President Kennedy, March 21, 1962. The 
Times and the Daily Telegraph, March 22, 1962; International Law 
Association Resolution on Outer Space, 49th Conference at Hamburg, August 
1960. 

8 Professor J. ©. Cooper, ‘‘ Fundamental Questions of Outer Space Law,” 
lecture presented at Leiden University, Holland, October 10, 1960. 
(Reprinted in U.8. Senate Committee Symposium on Legal Problems of 
ae Eeploration, Senate Document No. 26, March 22, 1961, p. 764.) 

2 Coo ‘* Fundamental Questions of Outer Space Law'’ (supra) and Cooper, 
“T a "Chicago Convention and Outer Space, 1961'’ (distri tributed privately). 

10 Remarks of Jacek Machowski, Counsellor, Polish Delegation to the UN at the 
4th Colloquium on the Law of Outer Space, Washington, 1961 (unreported). 

11 Cooper, ‘‘ Fundamental Questions of Outer 8 Law ” (supra) (this height 
has also been suggested at a confidential U.S. Defence meeting) ; “* Conquest 
of Outer Space and some problems of International Relations," Opinions of 
Y. A. Korovin, G. P. Zhukov and G. P. Zadorozhnv, International Affairs 
(Moscow), November 1959, pp. 88-96. 
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proyision for innocent passage through the air-space of other 
States will certainly have to be made unless there is tacit consent 
to the flights, as infringement of the (recognised) air-space is 
entirely involuntary during the shallow re-entry path of a returning 
vehicle which takes it half-way round the world. 

With increasing emphasis on manned orbital flight in prepara- 
tion for the United States lunar project Apollo, and presumably 
a similar Russian project, a useful advance in international 
co-operation will have been made if the United States proposal 
to the United Nations Legal Sub-Committee at Geneva in May 
1962 is eventually adopted. This proposed the recovery and 
return of spacecraft and assistance to astronauts who land off- 
course or on foreign territory. A similar proposal was made by 
Mr. Khruschev in a letter to President Kennedy on March 21, 
1962.7? Unfortunately, a proposal supported by fifteen countries 
to set up a working party to draft an international convention 
on legal liability for damage caused by space vehicles was rejected 
by the Soviet Union at the Geneva meeting in June.” 

It seems clear that the time is not yet ripe for a general inter- 
national convention on the regulation of space, but much can be 
done in the meantime by private international bodies like the 
International Institute of Space Law set up in 1959. This operates 
through working groups which are each assigned one topic of 
the subject upon which to report in due course with suggestions, 
where appropriate, as to relevant draft clauses. These will eventu- 
ally be submitted to governments with a view to their inclusion 
in any future international treaty. 

A group of legal specialists under Professor R. Y. Jennings 
of Cambridge University submitted in March 1962 a preliminary 
draft code on the main topics of Space Law to the United Nations 
Space Committee and delegations. This group operates under the 
auspices of the David Davies Memorial Institute of International 
Studies in London, and represents probably the most compre- 
hensively advanced private work in this field at present. The 
subjects covered include air-space sovereignty with a recommended 
height of fifty miles, notice and registration of space flights, 
jurisdiction over settlements on the Moon, and the use of outer 
space generally. Further topics for study are contemplated in the 
future, including the whole question of State responsibility in 


12 Letter from N. Khruschev to President Kennedy, March 21, 1962. The 
Times and the Daily Telegraph, March 22, 1962. 

18 Useful and constructive suggestions on this topic have already been made, 
é.g., Professor J. O. Cooper, ‘‘ Memorandum of suggestions for an inter- 
nations! Convention on third party damage caused by space vehicles," 
Proceedings of XIth International Astronautical Congress, Third Colloquium 
on the Law of Outer Space, Stockholm, 1960, p. 141; Beresford, Spencer M., 
“ Prnciples of Spacecraft Liability,’’ Proceedings of the XIth International 
Astronautical Congress, Third Colloquium on the Law of Outer Space, 
Stockholm, 1960, p. 152. 
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relation to scientific experiments which may alter or impair 
the environment of the Earth. 

Some aspects of the regulation of spaceflight are capable of more 
immediate resolution, however, and in the matter of the allocation 
of radio frequencies for satellite work, substantial agreement was 
reached at the International Telecommunications Union meeting in 
1968. Another advance has been the establishment at the United 
Nations of an office for the registration of all space launchings, an 
essential preliminary to any form of international control. 

When a manned landing on the Moon is imminent in the 
period 1968-70, there will doubtless be some agitation to settle 
the legal problems involved in occupation and use of the Moon, 
especially when United States and Soviet landings are likely to 
be fairly close together in time. The United Nations resolution 
of 1961 declares that celestial bodies are not subject to national 
appropriation, and it seems that no serious claims of sovereignty 
are now likely to be made by either side. Indeed Russia has 
expressly disclaimed any such intention at the time of Lunik 2, 
the whole field being regarded as res communis omnium, subject to 
some international regulation.1* The question of jurisdiction over 
personnel and rights in property landed, and also perhaps in any 
minerals, etc., which are discovered has still to be settled in order 
to avoid any dispute between the members of rival United States 
and Soviet expeditions. Early rules of discovery are hardly applic- 
able where no claims of sovereignty are to be made, but it seems 
desirable that some rules, or perhaps some form of U.N. trusteeship, 
should be in force in order to avoid friction or misunderstanding, 
rather than wait until this has arisen. 

The whole field, however, is not a legal vacuum, and the 
United Nations resolution of December 1961 specifically declares 
that international law applies to outer space, though clearly some 
adaptation and new legislation will be required.** The benefits to 
be gained from the use of space have been clearly demonstrated 
by the success of the Telstar T.V. satellite, but such is the 
international situation today that the international lawyer should 
not be far behind the new advances in the space age if only to 
prevent possibly undesirable practices arising in default of legal 
controls and to provide a peaceful compromise between the leading 
space powers. 

Cyr E. S. Horsrorp.* 


14 '' Conquest of Outer Space and some problems of International Relations,’’ 
Opinions of Y. A. Korovin, G. P. Zhukov and G. P. Zadorozhny, Inter- 
national Affairs (Moscow), November, 1959, pp. 88-96. 

15 On this point Bee a enerally: O. Wilfred Jenks, ‘‘ The International Control 
of Outer 8 8. Senate Committee Symposium on es sees of 
Space Esp ration, Senate Document No. 26, March 22, 1961, 

* w.a.(Cantab.); Barrister-at-Law; a Director of the Internationa] e of 
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STATUTES 


Wits Act, 1968 


Txis is the first statute to have given effect to a set of recom- 
mendations made by the Private International Law Committee 
appointed by the Lord Chancellor. Of the seven Reports so far 
made by the Committee the only one to have been translated 
into legislation is the Fourth which deals with the Formal Validity 
of Wills * and on which Notes by Dr. J. H. C. Morris and by 
Dr. E. J. Cohn have been published in the Modern Law Review.? 
It is difficult to believe that there is any other United Kingdom 
statute which shows so clearly and so visibly the influence of what 
in other countries is called ‘‘ the science of the law.” For many 
decades academic lawyers have spared no effort to attack Lord 
Kingsdown’s Act, officially known as the Wills Act, 1861—and 
now Lord Kingsdown’s Act is dead. No tears were shed at its 
grave, except perhaps those of a few harassed examiners who 
have been deprived of a hoary ally in the tiresome task of setting 
questions. Lest the influence of academic lawyers be overrated 
it must be added that if it had not been for the Hague Convention 
of 1961 on the Conflict of Laws relating to the Form of Testamentary 
Dispositions * and the need for preparing the ground for its 
ratification, Lord Kingsdown’s Act, which had celebrated its first 
century three years ago, might perhaps have lived for another. 

There is no need for listing once again the principal grievances 
against the Wills Act of 1861. This was done by Dr. Morris 
in his Note on the Report. Suffice it to say now that, with the 
coming into force of the new Act, the indefensible distinctions 
between wills made out of and within the United Kingdom, 
between wills made by British subjects and others, and between wills 
of personal and of real property have disappeared—and so has the 
reference to the testator’s domicile of origin as a connecting factor 
in determining the law which governs the formal validity of his 
will. From the point of view of the general development of 
English law perhaps the most important effect of the new Act 
is the disappearance of the last justification for any reference to 
“ real” and ‘‘ personal ”?” property in a context other than that 
of legal history. 

The new Act deals with the choice of the law which determines 
the formal validity of wills. This at any rate is its principal 


1 Cmnd. 491 (1958). 
2 (1959) 22 M.L.R. 64 and 418. 
8 Omnd. 1729. 
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content, but one of its provisions * re-enacts the famous or notorious 
provision of Lord Kingsdown’s Act dealing with the construction 
of wills *—albeit in a form which eliminates most of the 
controversies that used to surround it. 

The principle locus regit actum in its optional version to which, 
within its limitations, Lord Kingsdown’s Act gave effect, governs 
the new Act as well. This principle, as understood in modern 
private international law, refers to the form of transactions, and 
so, of course, does the Act. The term “ form ” is not however 
defined in the Act, nor was such definition required because the 
draftsman does not purport to answer the question ‘‘ what law 
governs the form of a will,” but prefers to use a formula which 
is derived from English domestic law. The question which the 
Act answers is whether “a will shall be treated as properly 
executed ”’ °—similar words had been used in Lord Kingsdown’s 
Act. The use of these words obviates discussions on the character- 
isation of “‘ form ” for the purposes of the application of the 
Act, or would do so even if one of the sections of the Act? 
did not expressly put the characterisation of ‘‘ formal requirement ”? 
by the lew fori entirely beyond doubt. 

Henceforth a will is to be treated as properly executed if its 
execution conforms to the internal law in force (1) at the lacus 
actus,® (2) at the testator’s domicile at the time of the execution 
of the will, (8) at the testator’s domicile at the time of his death,’ 
(4) at the place where the testator had his habitual residence at 
the time of the execution of the will, (5) at the place where the 
testator had his habitual residence at the time of his death, 
(6) in any state of which he was a national when he executed 
the will, (7) in any state of which he was a national at the 
time of his death,’° and (8) in so far as the will disposes of 
immovable property—-a term not defined in the Act—where the 
property is situated.1t The spirit of the Act is that of the 
favor testamenti. It may be submitted that it should be inter- 
preted in that spirit, and that, e.g., the term “ will ” 2 should 


B, 4, 5 Wills Act, 1861, s. 8. 
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If this is a vessel or aircraft ‘‘ of any description ” (i.e., including warships), 

the lee loci actus is ‘‘ the internal law in force in the territory with which, 

having regard to its registration (if any) and other relevant circumstances, 
the vessel or aircraft may be taken to have been most closely connected ” 

(s. 2 (1) (a)). Normally this is the law of the flag, but not of course 

of a "flag of convenience."’ Apparently this also applies to a ship at anchor 

in territorial waters. 

For movable property this is the form governing according to common law, 

now extended to immovable property as well. 

10 g. 1. 

11 g. 2 (1) (b). This is however only optional. Freehold property may now 
be disposed of in accordance with the formalities provided by the laws of 
the domicile, habitual residence, nationality, or by the lex loci actus—a 
complete innovation. 

12 Which—s. 6 (1)—means ‘‘ any testamentary instrument or act.’’ 
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be given a wide interpretation so as to include dispositions upon 
death of types unknown to English or Scottish domestic law, 
such as the “ contracts of inheritance ” of German and Swiss law. 

The most important difference between the Act and the pro- 
posals of the Committee on which it is based is the inclusion in the 
range of connecting factors enumerated above of the testator’s 
“ habitual residence °? tempore testamenti or tempore mortis. 
All attempts to reform the English and Scottish ‘‘ domicile ” 
concepts have failed, and for political reasons the prospects of 
reform appear to be gloomy. The next best thing to introducing 
a new concept of “domicile °? may be to deprive the old one 
of as much of its importance as possible. The Act under review 
can be compared with section 18 of the Matrimonial Causes Act, 
1950, in that it is a step in this direction. It will at least prevent 
the failure of the ratification of the Hague Convention on the 
ground that the British and Continental concepts of ‘* domicile ” 
are incompatible. The new Act will, at any rate with regard to 
the form of wills, dethrone the superannuated ‘‘ domicile ” con- 
cept of English and Scottish law. This, however, will not of course 
be so in those (presumably very infrequent) cases in which a will 
not made in accordance with the law of the testator’s habitual 
residence is nevertheless alleged to be valid on the ground that it 
was made in compliance with the law of his domicile in the 
sense of English and Scottish law. 

The arguments for and against permitting the form of a will 
to be governed by the law of the testator’s nationality appear in 
the Notes by Dr. Cohn and Dr. Morris quoted above. The 
principal argument against it is the ambiguity of the term “ law 
in force . . . in a State of which he . . . was a national ” in all 
those cases in which the unit of sovereignty and allegiance comprises 
more than one law district, as, e.g., in the United Kingdom, the 
United States, and the Dominion of Canada. The Act seeks to 
solve this problem by adopting a formula ** which may conceivably 
serve as a model for future legislation and the detailed analysis of 
which would transcend this Note. Its essence is that any (e.g., 
federal or commonly accepted) rule in force in the “ state ” of 
which the testator is a national must in the first place govern 
the choice of the relevant ‘‘ law of the nationality,’ i.e., the 
reference by English law is to that rule of the federal or commonly 
accepted law of the unit of nationality which applies to the choice 
of the law governing the form of wills.** If an American citizen 
domiciled and habitually resident at all material times in France 
makes in France a will by which he disposes of property in 
England, and makes it in the form permitted by the law of an 


18 s. 6 (2). 
14 It would be wrong to regard this as a case of renvoi. 
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American state (in the American sense of that word),** the 
conflicts principles ‘fin force throughout’? the United States 
must determine whether the will was properly executed. If there 
is no such commonly accepted or federal rule, the relevant system 
is that *‘ with which the testator was most closely connected ’’— 
the flexible standby formula increasingly used in all those situations 
in which the more precise formulation of a connecting factor 
is impossible—and the relevant time is normally that of the 
making of the will, but ‘‘ where the matter is to be determined 
by reference to circumstances prevailing ” at the testator’s death— 
whatever that may mean—the latter time. If at the time of the 
making of the will the bulk of the above postulated testator’s 
property was in New York, compliance with the law of that 
state is presumably sufficient, even though between the making 
of the will and the death he had removed all of it to Pennsylvania. 

The influence of academic legal thinking and writing is parti- 
cularly visible in the clear exclusion of renvoi in the Act, i.e., 
the insistence on reference to ‘‘ internal ’’ law throughout the Act, 
and in its definition as?° “the law which would apply in a 
case where no question of the law in force of any other territory 
or state arose.” In view of the catholicity of the choice of law 
clause this rigid exclusion of renvoi (even from the lew situs) 
is from a practical point of view compatible with the tendency 
towards favor testamenti. The will in In bonis Lacroi@ 3" would 
under the new dispensation be saved by the nationality clause. 
A will made before January 1, 1964, and deriving its validity 
from the Lacroiw principle would thus be valid even if it did not 
come—as it does—within the terms of the transitional provision 
upholding wills made before the coming into force of the Act.78 
Quite generally it can be said that the direct reference by English 
law to almost every conceivable law to which another system 
might refer justifies the exclusion of any relevance of renvoi. 

The express provision in the Act1° which deals with the 
characterisation as ‘fa formal requirement only ” of foreign 
requirements compelling ‘‘ testators answering a particular descrip- 
tion ” to observe special formalities, or witnesses to possess certain 
qualifications, is one of those which show the growing “ inter- 
nationalism ”’ of conflicts legislation. The provision affects that 
quaestio famosissima, the effect of the prohibition by Dutch law of 
the use of the holograph form by Dutchmen making their wills 


18 The word ‘‘state’’ means in the Act (s. 6 (1)) the opposite of what it 
means ın Australia or in the United States. The meaning in which the 
term is used in the Act is identical with that in which it is used in 
Dicey’s Conflict of Laws (7th ed., 1958), Chap. 2, p. 80. 

16 g, 6 (1). 

17 (1877) 2 P.D. 94, 

18 s. 7 (4). See on this point Morris, supra, note 2 at p. 67. 

19 g, 8. 
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outside the Netherlands.”° A holograph will made in England by a 
Dufch national domiciled and habitually resident in England would 
therefore be void, although his capacity is not governed by Dutch 
law, but Dutch law as the law of his nationality would be the 
only one to validate his will, and, whatever Dutch law may say, 
we must characterise the prohibition against using the holograph 
form outside the Netherlands as a provision concerning form. A 
testator aged seventeen who is domiciled in Germany could make 
a will, whatever his nationality and wherever the will is made, 
because according to German law testamentary capacity begins at 
the age of sixteen.» In Germany however he could make his 
will only in notarial and not in holograph form because persons 
under twenty-one cannot use the latter **—there is, however, no 
Teason why under the new Act an English court should not 
recognise as valid his holograph will, if made in France, for French 
law knows the holograph form,** and his capacity is governed by 
German law. 

Another respect in which the new Act shows much more 
careful drafting than any previous enactment in private inter- 
national law is the treatment of the ‘* time factor,” both with 
regard to the so-called conflits mobiles dans le temps, i.e., a change 
in the connecting factor, and with regard to changes in the 
televant law during a relevant period. As regards the former, 
it has already been seen that the ‘‘ changeable ” connecting factors 
declared to be relevant are carefully defined in terms of time 
as well as space. As regards the latter, it is provided that changes 
in the law governing the formal validity of a will which occur 
between the time of execution and the time of death are irrelevant 
in so far as they invalidate, but relevant in so far as they 
validate the will.** As regards the third type of change in time, 
that of the conflicts rule itself, the new Act applies to all wills, 
whenever made, which refer to the estates of testators dying after 
January 1, 1964, the date when the Act came into operation, so 
however that if the will was made before that date and valid 
under Lord Kingsdown’s Act it is not invalidated by the new Act. 
Lord Kingsdown’s Act will continue to govern all wills made by 
testators who died before 1964, and to these the new Act will 
not apply at all.?° 

The revocation of a will is governed by the new Act only 
in so far as it is a revocation by will. The Act is silent as to 
the form of a revocation, e.g., by the destruction of the document— 


20 Art, 992 of the Dutch Civil Code; see on this Wolff, Private International 
Law, 2nd ed., p. 589. 

21 German Law on Wills (Testaments-Gesetz), para. 1 (2). 

22 Ibid. para. 21 (4). 

28 Code Civil Art. 969, 970. 

24 s, 6 (8). 

85 g. 7, esp. s8. 7 (8). 
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in this respect the Act does not give full effect to the proposals of 
the Committee. As regards revocation by will, however," the 
Act again shows its tendency to favour the validity of wills. The 
will by which the testator purports to revoke an earlier will is 
valid as a revocation if it complies (a) with the formalities pre- 
scribed by any law that can be applied to the will purporting to 
revoke the old will, but also (b) with those applying to the will 
to be revoked.?® It follows that a will may be valid for the 
purpose of revoking the old will, but invalid as a testamentary 
disposition of property, e.g., if a citizen of X makes a will there 
in the form of X, while domiciled and habitually resident in X, 
and then, having emigrated to Y, and acquired Y nationality, 
being domiciled and habitually resident in Y makes in Y a will 
in the form of law X. In so far as it disposes of immovable 
property in X, it is valid, but as regards movable property in X, 
this type of situation lends some force to Dr. Cohn’s argument 
in favour of the lew situs as a law determining the validity of 
wills of movable property.27. Something like a doctrine of 
** dependent relative revocation ” might help, extended to express 
as well as implied revocations of earlier wills. 

The problem of the formal validity of a will by which the 
testator exercises a power of appointment has been solved in a 
similar way.’ The power of appointment is (as regards form) 
validly exercised if it complies with any one of the laws with 
which a will may comply, but even if it does not, it is valid 
as regards form if its execution ‘‘ conformed to the law governing 
the essential validity of the power,’’ i.e., in the case of an 
English power, English law. This would appear in substance 
to be a codification of the existing law.?® Non-compliance with 
formal requirements in the instrument creating the power does 
not impair the validity of its exercise by will.®° 

Lastly, as already briefly mentioned, the Act è! preserves the 
rule that ‘‘ the construction of a will shall not be altered by 
reason of any change in the testator’s domicile after the execution 
of the will,” i.e., the construction of the will is governed by the 
lea domicilii testatoris tempore testamenti, unless the testator 
contemplated another legal system.®? The old controversies, 
whether the provision applies to wills of non-British subjects and 
whether it comprises essential validity, are dead, the first 
unquestionably because there is nothing in the new Act to 


26 g. 2 (1) (e). 

27 Supra, note 2 at p. 414. 

38 s. 2 (1) (d). 

29 Dicey, Conflict of Laws, Tth ed., Rule 128. 
30 5, 2 (2). 

31 5. 4; 8. 5 refers to Scots law. 

82 Dicey, supra, Rule 118. 
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restrict any of its provisions to British subjects, the second prob- 
ably, because the new Act clearly distinguishes between ‘ essential 
validity ’?** and “construction.” ** The controversy concerning 
the effect of acts done other than the change of domicile itself ** 
is still with us. 

O. K.-F. 


CHILDREN AND Younce Persons Act, 1968 


Tms Act received the Royal Assent on July 81 last, but its pro- 
visions, many of which are modelled on or have been influenced 
by the recommendations of the Ingleby Committee in 1960,? are 
to come into force only as and when statutory instruments so 
provide.* It is possible, therefore, that parts of the Act may 
remain for some time inoperative.® At the time of writing this 
note, sections 1, 14, 15, 45-49, 54-56, 58-68, 64 (1), 64 (8), 65 
and parts of Schedules 8 and 5 have been brought into operation 
from October 1, 1968.4 

Of the sections now in operation, the most important are sections 
1 and 45. Section 1, which the Home Secretary described as *‘ Far 
and away the most important clause,’?*® and Lord Jellicoe as 
“ The major clause in the Bil,” ° lays down the duty of every 
local authority to make available such advice, guidance and 
assistance as may promote the welfare of young people (i.e., 
persons under eighteen years) by diminishing the need to receive 
them into or keep them in care under the Children Act, 1948, 
the Children and Young Persons Act, 1988, or the Children and 
Young Persons (Scotland) Act, 1987, or to bring children before 
a juvenile court. The local authority may, if it thinks fit, make 
provision for giving assistance in kind or, in exceptional circum- 
stances, in cash. It may also make arrangements with voluntary 
organisations or other persons to provide such advice, guidance 
or assistance, and it must make to the Secretary of State not less 
than once every twelve months such reports as he may specify 
on the nature of the provisions made. The stronger and more 
progressive local authorities have, it is understood, for some time 
past been taking these preventive measures with the tacit consent 
of the Home Office, but the legalisation of this enlightened action 


83 g. 2 (2). a g. 4. 
35 Dicey, supra, p. 627. 1 Cmnd. 1191. 
2 g8. 65 (6). 


3 For example, the Criminal Justice Act, 1961, received the Royal Assent 
on July 19, 1961, but sections 1-7, 25, 84 and 41 (4) were brought into 
operation only on August 1, 1968 by S.I. 755 of 1968. 

t By the Children and Young Persons Act, 1968 (Commencement No. 1) 
Order B.I. No. 1561 made September 12, 1968. Since this note was written, 
the rest of the Act has been brought into operation from February 1, 1964, 
except for Part II, consisting of ss. 84—44 inclusive, Sched. 8, paras, 4-10 and 
20-82, Sched. 4, paras. 84 and certain repeals in Sched. 5. See 8.1. No. 
2066 of 1968. 

5 See H.0.Deb. Vol. 681, Col. 292. 6 See H.L.Deb. Vol. 246, Col. 551. 
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represents another of the hard-won but crucial extensions of the 
law into the field of social health, instead of confining it td the 
treatment which an owner (even if he is a Jeremy Bentham) 
may administer to his dog. The Ingleby Committee recommended 7 
that there should be a statutory obligation to carry out such 
preventive work. The important questions now will be how 
quickly the less progressive local authorities can be brought into 
line with the more enlightened, and how much money will in fact be 
made available for this work. This only time can show. Attempts 
made in the House of Commons to require local authorities to 
provide case committees for the purpose of this section were 
unsuccessful. In the London area the local borough councils 
will from April 1, 1965, be the children authorities,® but the Greater 
London Council will have power to make contributions to voluntary 
organisations which either have as their primary object the 
promotion of the welfare of children or which provide advice, 
guidance and assistance promoting their welfare by diminishing the 
need to receive them into or keep them in care, or bring them before 
a juvenile court. 

Also pregnant of possible good is section 45 of the Act, provid- 
ing that the Secretary of State may conduct or assist other persons 
in conducting research into any matter connected with his functions 
or those of local authorities under the Children and Young Persons 
Acts, 1988 to 1968, the Children and Young Persons (Scotland) 
Acts, 1986 to 1968, the Children Acts, 1948 and 1958, or any matter 
connected with the adoption of children. Any local authority may 
similarly conduct or assist in research into any matter connected 
with their functions under these Acts or the adoption of children. 
Here again the crucial questions are: how much money will 
in fact be made available by the Home Office and the local 
authorities for this work, and how wisely will it be used? A 
similar though more obscurely-worded power under the Criminal 
Justice Act, 1948, s. 77 (1) (b) remained little used until 1959, 
but after that date a much more positive attitude was taken by 
the Secretary of State towards research, expenditure on which was 
steadily and very considerably increased. Nobody can study 
the law relating to children, particularly in the “ public ” sector, 
without being almost overwhelmed by the abyss of ignorance on 
a wide variety of matters. There has been sadly little research, 
even on so publicised a question as juvenile delinquency. Thus, 
for example, the high incidence of illegitimacy among delinquent 
children is plain for all to see, but we know little of the precipitat- 
ing factors. Not all illegitimate children become delinquent; we 
need to know much more about which of them do, and why. 


7 Omnd. 1191, para. 60. 

8 Bee H.0.Deb. Vol. 680, Col. 800; Vol. 681, Col. 176. 
® Under the London Government Act, 1968, s. 47 (1). 

10 Ibid. s. 47 (4). 
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How important is the absence of one or both parents in the 
development of a child, and at what stages of the child’s life? 
On this we have many speculations, much special pleading and 
few hard facts. Are we justified in relying as heavily as we do 
on adoption to compensate for the deficiencies of the law; for 
example, the woefully inadequate maximum of £2 10s. per week 
for the maintenance of an illegitimate child? Nor is much evi- 
dence available on the efficacy of administrative as opposed to 
judicial proceedings in regard to difficult children. May we per- 
haps hope to see soon a far-ranging plan of research into these 
and other problems? 

The other provisions of the Act in operation since last October 
include section 48, which provides that when a child has been taken 
into care by the local authority under section 1 of the Children 
Act, 1948, if the whereabouts of his parent or guardian have 
remained unknown for not less than twelve months, he will be 
deemed to have abandoned the child, so that the local authority 
may assume parental rights under section 2 of that Act. The 
local authority is also empowered to assume parental rights when 
it appears to them that the parent or guardian suffers from a 
mental disorder which renders him unfit to have the care of the 
child, or when the parent or guardian has so persistently failed, 
without reasonable cause, to discharge the obligations of a parent 
or guardian as to be unfit to have care of the child. This last 
provision, which was introduced at a late stage of the Bill, has been 
adapted ™ from the extension introduced in 1958 ™ of the court’s 
powers to dispense with a parent’s consent to his child’s adoption, 
which has proved useful ** in dealing with the parent who will stand 
upon his rights while ignoring his obligations as a parent. These 
provisions are reinforced by others tending towards greater powers 
to deal with the neglectful, irresponsible or delinquent parent.“ 

The court’s power to appoint a guardian for a child is declared 
to extend to a child over whom a local authority has parental 
rights by virtue of a resolution under the Children Act, 1948, 
s. 2, and on such appointment of a guardian the resolution will 


11 With the addition of the words ‘‘so ... as to be unfit to have the care 
of the child.” Only time can show whether the courts will in faot rely 
on these words so as to distinguish the persistent failure that suffices to 
deprive the parent of the right to Eo wikhholt consent to his child's adoption 
from that which renders him unfit to have custody of the child. The existing 
precedents are to the effect that a parent may be entitled to refuse consent 
to his child's adoption even when he would himself be deemed unfit 
to have care of the child. See Re A.B. [1954] 2 Q.B. 885. For introduction 
of the section see H.C.Deb. Vol. 681, Col. 288. 

12 Adoption Act, 1958, s. 5 (2). 

13 See In re ao 5 Ananta) [1982] 1 W.L.R. 1296; Re G. (an infant) [1963] 
2 W.L.R. 

14 See Sane" as to the provisions as to their attendance at court (s. 25) 
entering into recognisances (ss. 6 and 25) enforcing arrears of maintenance 
(s. 80), and above as to s. 48 and below as to s. 14 requiring a parent to 
keep the authorities informed of his own whereabouts. 
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cease to have effect.” There is still a gap, however, in respect of a 
child placed by its parents (sometimes for long periods) in the 
care of others, for example, the voluntary societies. Such a child 
is clearly not within the provisions of the Children Act, 1948, s. 50. 
While the child is in the care of the voluntary society the local 
authority appears also to have no jurisdiction to take the child 
into care under the Children Act, 1948, s. 1, and therefore if the 
parent suddenly demands the child’s return the only safeguard is 
that contained in the Custody of Children Act, 1891, which places 
on a parent who has abandoned or deserted his child the burden of 
proving his fitness to have custody of the child. A possible method 
of dealing with this situation would be a provision that, if a parent 
had persistently failed, without reasonable cause, to discharge the 
obligations of a parent, any person (including an approved voluntary 
society) having actual custody of the child could with the consent 
of the local authority apply to be appointed guardian of the child. 

The remaining sections brought into operation on October 1 
are generally confined to the improvement of existing machinery. 
Section 14 requires a parent to keep an approved school or fit 
person in charge of his child informed of his own address, but 
abolishes the requirement 1° for a person on whom a contribution 
order has been made to do so. 

Section 15 provides that if an approved school order is made in 
Tespect of someone subject to a fit person order, the fit person order 
ceases to have effect, but may be varied, discharged or revoked, 
and that if a local authority was the fit person or previously had 
the child in care, it may cause the child to be visited and 
befriended in the approved school and in exceptional circumstances 
may make payments for his welfare. By sections 46 and 47, a 
local authority may contribute towards the maintenance, education 
or training of those who have formerly been in its care after 
they attain the age of seventeen (instead of eighteen as previoualy), 
and may guarantee deeds of apprenticeship or articles of clerkship 
for children in its care. These provisions may be linked with 
section 1 in giving the local authorities greater powers to take 
effective action for the benefit of deprived children. When section 
58 comes into operation, local authorities will also be enabled to 
cause those formerly in their care, while still under the age of 
twenty-one, to be visited, advised and befriended, and in 
exceptional circumstances, assisted financially. 

Section 49 provides for penalties for harbouring or concealing 
a child after the child should be returned to the local authority 
who has allowed it to be temporarily cared for by someone else. 
Sections 54 and 55 amend the Adoption Act, 1958, by including 


15 s 50, amending the Guardianship of Infants Act, 1925, s. 4 (24) as inserted 
the Ohildren Act, 1948, s. 50. 
16 Ohi dren and Young Persons Act, 1938, s. 87 (5) and s. 86 as amended 
by the Ohildren Act, 1948, s. A. 
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the transfer elsewhere of a child in the care and possession of 
prospective adopters among those matters in respect of which 
Rules may be made, and making it clear that British infants may 
leave the country for purposes of emigration with the consent 
of the Secretary of State. Further provisions are made with 
regard to the prosecution of those committing offences against 
children or interfering with their care by the local authority,” 
the administration of this and the former Acts !8 and finance. 


The provisions not yet in operation include the following: 


Children and Young Persons in need of Care, Protection or Control 


The former definition of children or young persons in need of care 
or protection *° is replaced by a new definition of those in need . 
of care, protection or control 7 (instead of in need of protection or 
discipline, as recommended by the Ingleby Committee).2? It is 
a prerequisite in all cases that the child is either “ not receiving 
such care, protection and guidance as a good parent may reasonably 
be expected to give ” or is beyond the control of his parent or 
guardian. This does not accord with the Ingleby Committee’s 
recommendations,** which would have excluded reference to the 
parents, but, with respect, the section seems preferable to the 
Ingleby recommendations, and the other provisions of the Act 
strengthening the court’s powers vis-à-vis the parents ** are also 
welcome. In particular, a child or young person is within the 
definition if the lack of care, protection or guidance is likely to 
cause him unnecessary suffering or seriously to affect his health 
or proper development.** The Ingleby Committee’s proposal that 
in future only the police and the local authority should have 
power to bring a child before the Court as in need of care, 
protection or control,?* has not been embodied in the Act. 

A parent or guardian will no longer be able to bring a child 
or young person before the juvenile court on the ground that he 
is unable to control him. He may only request the local authority 
in writing to do so and, if the local authority does not comply, 
may complain to the juvenile court; the child or young person 
is not to be present at any consequent hearing before the court.?7 


17 gs. 56 and Sched. 8, paras. 1 to 8 and 88. 

18 Sched. 8, paras. 89 to 48 and 46. 

19 Ibid. ss. 59, 60, 61 and 62. s. 59, introduced at a late stage of the Bill, 
enables the Home Secretary to introduce for remand homes the same system 
of financial support as is used for approved schools. See H.O.Deb. Vol. 680, 
col. 729. 

30 Children and Young Persons Act, 1983, s. 61, as amended by the Children 
and Young Persons Act, 1952, s. 1. 

21 Children and Young Persons Act, 1968, s. 2. 

22 Omnd. 1191, para. 84. 

28 Ibid. para. 86. 

34 Bee note 14 above. 

25 s. 2 (2) (b). 

26 Omnd. 1191, para. 87. aT s, B. 
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This seems a very desirable amendment, as there is little doubt 
that under the previous provisions, whether parents or guardians 
could control the child or not before bringing him before the 
court as beyond control, their chances of doing so were remote 
after such an abject capitulation before the child’s superior will- 
power. The new provisions may, however, require considerable 
co-operation between local authorities and the voluntary societies, 
members of whom frequently stand in loco parentis, and who 
may well be in charge of particularly disturbed children. 


Juvenile Courts and proceedings in connection with Children 
and Young Persons 


The most far-reaching provision regarding young people and 
the criminal law is that raising the age below which a child will 
not be subject to criminal proceedings from eight to ten,’ and 
providing that after a person reaches full age, evidence of previous 
convictions when he was under the age of fourteen are to be 
disregarded, and that he cannot be questioned about any such 
offences.?° One effect of this will be to extend the administrative 
functions of the juvenile court in comparison with its penal 
jurisdiction. Another provision ®© which has aroused great interest 
is that in preliminary hearings before magistrates in regard to 
sexual offences against children, written-statements of the child’s 
evidence shall be admissible and if these are available the child 
shall not be called to give oral evidence, unless the defence objects 
to the admission of the written evidence, or the child’s attendance 
is required in order to establish identity. The object of this 
amendment is to obviate the necessity for the child to be repeatedly 
called upon to re-live and answer questions about a horrifying 
experience. Only time can show how useful it will be. 

The constitution of juvenile courts both within and outside the 
Metropolitan area has been amended and reformulated in much 
greater detail.*1 In the Metropolitan area the chairman will (when 
the provisions come into operation) be selected from a panel 
nominated by the Secretary of State, and may be either a stipen- 
diary or a justice of the peace, normally sitting with one man and 
one woman from the juvenile court panel. The bias, under the 
Act of 1988, in favour of a stipendiary chairman is thus eliminated. 
It is also provided that a recorder dealing with juveniles appealing 
from a juvenile court, or committed by a juvenile court for sentence 


28 The Ingleby Committee would have raised it to twelve with the prospect 
of further extensions (Cmnd. 1191, para. 98) and the House of Lords was 
also in favour of the age of twelve; see H.L.Deb. Vol. 245, cols. 897-411, 
419-446, but the Government (which had not intended to raise the age 
at all) eventually adopted the compromise of ten years: see H.L.Deb. Vol. 
245, col. 204. 

29 s, 16 (1) and (2). 

30 s. Q7. 

31 s. 17 and Sched. 2, replacing the Second Schedule of the Act of 1988. 
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to borough sessions, will normally sit with two lay assessors, a 
man and a woman, from the juvenile court panel.*? 

The form of oath in the juvenile court and for a child or young 
person before any other court has also been simplified from: “ I 
swear by Almighty God that ”° to “I promise before Almighty 
God.” ** Is this really important? The provisions about trial of 
young offenders by ordinary magistrates’ courts have been 
revised **; there is to be a court of quarter sessions in the London 
area for hearing committals from juvenile courts *°; a new appeal is 
provided to quarter sessions from the decision of a juvenile court 
on an application ‘to vary or revoke a fit person order ° and the 
limitation of time for prosecution of some offences of violence 
against children and young persons has been repealed,’ while the 
penalties for cruelty to children ** and for selling tobacco and 
cigarette papers to persons apparently under the age of 16 ** have 
been increased. The court’s powers in respect of the parents of 
children and young persons brought before it have been increased: 
the provisions requiring their attendance at the court have been 
strengthened 40; they may be required to enter into recognisances 
to exercise proper care and guardianship over a young person up to 
the age of 18 who is brought before the court by any person appoin- 
ted to supervise him,*! or for the appearance not only of the young 
person but also of themselves before a higher court.*? 

The jurisdiction to make supervision orders in regard to a child 
or young person has also been extended and reformulated,*® and 
in particular a child may be placed under the supervision of a local 
authority.“ So also the court’s powers to make, revoke or replace 
orders in respect of a child or young person brought before it as 
refractory by a local authority have been extended,* in particular 
to enable it to deal with children placed in the care of the local 
authority under the Matrimonial Proceedings (Children) Act, 1958, 
or the Matrimonial Proceedings (Magistrates’ Courts) Act, 1960. 
The two completely disparate elements of public law and private 
law rélating to children are beginning, very gradually, to be knit 
together. 


82 g, 19. 

88 s. 28, 

34 s. 18, amending s. 46 of the Act of 1988. 

35 g, A 

36 g, 

ate. al, ling s. 14 (8) of the Act of 1983, as to the offences specified 
in the “ret edule 2 that Act. 

88 g. S1. 

39 g, 82. 

40 By s. 25, re PE 84 of the Act of 1988. 

“a. 6 (1) os 

42 8, 25 (2). 

48 s. 5 and Sched. 1, and as. 61 and 62. 

44 s, 5 (8). 

455. 7. 
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There are various minor but useful amendments with regard 
to approved schools *® and the designation of remand homes as 
classifying centres for them,‘ the speedy trial of juvenile offen- 
ders,** restrictions on newspaper or broadcast reports of proceedings 
involving them,*® restrictions on detention in a place of safety,” 
and the return from other parts of the British Isles of children 
escaping from those in whose custody they have been placed." 
The age up to which children may be sent to a special reception 
centre is raised from twelve to fifteen years, with power to increase 
it to sixteen when compulsory school attendance is extended to 
that age,” and power is given for a juvenile court to continue to 
deal with a young person who attains his seventeenth birthday 
while proceedings are pending.” 

Minor amendments to the Children and Young Persons Act, 
1988, the Summary Jurisdiction (Appeals) Act, 1988, the Children 
and Young Persons (Scotland) Act, 1987, the Education Act, 1944, 
the Family Allowances Act, 1945, the Children Act, 1948, the 
Criminal Justice Act, 1948, the Criminal Justice (Scotland) Act, 
1949, the Justices of the Peace Act, 1949, the Criminal Justice 
Administration Act, 1956, the Mental Health Act, 1959, the 
Criminal Justice Act, 1961, and the Criminal Justice Administration 
Act, 1962, are effected by Schedule 8. A consolidation of the 
various provisions affecting children and the public authorities has 
now become an urgent necessity, as a mere catalogue of these Acts 
amended by the present statute sufficiently indicates. 

A very useful and desirable provision is that in section 80, which 
was added to the Act only on July 15, 1968. It enables a magis- 
trates’ court to make an arrears order on anyone liable to contri- 
bute to the maintenance of a child, but against whom no 
maintenance or contribution order has been made under the 
Children and Young Persons Acts, or the Maintenance Orders Acts, 
1950 and 1958, or the Local Government Act, 1958. Maintenance 
can therefore now be retrospectively enforced for a period of up 
to three months, and a person subject to such an arrears order is 
placed under an obligation to keep the person to whom payments 
are due informed of his address. 

The penalties for contravention of employment restrictions for 


46 gs. 8-10 and 12-13. 

47 g. 11. 

48 g, 22. 

49 s. 57, amending s. 89 of the Act of 1988, and s. 46 of the Children and 
ene Persons (Scotland) Acts, 1987 and 1956. 

B 


öl g. 58. 

52 s. 24, amending the Criminal Justice Act, 1948, s. 27 (1) and 5(A). 

53 s. 29. This will overrule an unfortunate decision in R. v. Chelsea Justices 
[1968] 1 W.L.R. 1188, in which the prosecution was enabled, by preferring 
a more serious charge after the accused had attained the age of 17, on the 
same facts as alleged far a less serious charge, to remove the trial of the 
more serious charge from the jurisdiction of the juvenile court. 

% See H.C.Deb. Vol. 681, col. 205. 
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young people have been increased,” although even now, a fine of 
£20 for the first and £50 for subsequent offences, seems unlikely 
to deter a commercial firm of any standing. Most of the contra- 
ventions probably occur, however, in the one-man (still more in the 
small family) business. The restrictions on hours of employment 
of children have been tightened,” so that when this part of the 
Act comes into operation it will be an offence to employ a child 
before seven o’clock in the morning or after seven o’clock in the 
evening (instead of as at present before 6 a.m. or after 8 p.m., or 
at some times after 7 p.m. in Scotland). 

So also, whereas it is now an offence for young persons under 
the age of sixteen to engage or be employed in street trading, the 
prohibition will be extended °’ to persons under seventeen years of 
age. But the exception remains permitting such employment “ in 
any place of a retail trade or business (within the meaning of the 
Shops Act, 1950) on any occasion on which it is customary for 
retail trades or businesses to be carried on in that place,” that is to 
say, the prohibition does not apply to street markets. New restric- 
tions are, however, placed on the employment of those under 
eighteen in street trading on Sundays. 

There will also be a tightening-up on the issue of licences for 
the employment of people under 18 and 16 respectively in enter- 
tainments ** and the provisions have been reworded to take specific 
account of broadcasting and films, following (after thirteen years’ 
delay) some of the recommendations of the (Bateson) Departmental 
Committee on the Employment of Children as Film Actors, in 
Theatrical Work and in Ballet." This Committee found that during 
the year 1947-48, 2,829 children were licensed by local authorities 
to take part in entertainments, and of these 2,117 were girls of 
whom 1,098 were aged thirteen. Among other things, a licence for 
a child entertainer may now include a condition that sums earned 
by the child in respect of the performance must be paid into court 
or dealt with in a manner approved by the local authority.°° This 
provision, which was incorporated by amendment in the House of 
Lords, also gives statutory sanction to the practice of some local 
authorities." It can only be hoped that its use will become common 
form, and that we shall soon see the end of the exploitation of child 
performers for the benefit of their parents, relatives, agents or 
sponsors. °? 

The Home Secretary disclosed in the Debate on the Third 


55 g. 36. 56 g. 84. 

57 g. 85. 

58 gs. 87 to 44. When the school leaving age is raised to 16, the regulations 
applying to children under 18 will extend to those under 14. 

59 Cmd. 8005 of 1950. Bee also H.L.Deb. Vol. 246, col. 278. 

60 g, 87 (6). 61 See H.L.Deb. Vol. 245, col. 499. 

62 See Cmd. 8005, paras. 225-228, where it was suggested that earnings over 
£100 in any twelve months should be paid into court for administration 
as a trust fond on behalf of the infant. See also H.L.Deb. Vol. 245, col. 
502. 
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Reading of the Bill that he had ‘ already had to give a somewhat 
unusual undertaking not to bring Part II of the Act into force at 
least before the end of the next pantomime season.” Some 
children must work over the Christmas season in conditions which 
Parliament agrees are unsatisfactory, so that others may enjoy, or 
profit from, the entertainment they provide. Even so, why could 
not proper protection for the earnings of child entertainers have 
been pushed through straight away? But at least within a measur- 
able time the exploitation of some young people will be diminished. 


O. M. STONE. 


CONTRACTS OF EMPLOYMENT ACT, 1968 


1. Introduction 


Ir the single most important influence on legal development in 
the first half of this century was state interventionism, the single 
most important influence in the second half is and increasingly 
will be state planning. The population explosion, the increasing 
complexity of the means of production and distribution, the 
displacement on a great scale of human physical and mental labour 
by machines, the higher expectations and standards of the good 
life engendered by advancing prosperity, these and other factors 
all point in one direction as a matter of dire necessity by the 
year 2000. Preservation of the individual’s identity and free- 
dom, the best roles for private and public enterprise, the all-round 
technical quality of the planning are among the dominant issues 
of the era. 

Labour relations constitute one of the major components of 
the new socio-economic planning. It has become customary to 
assume that British labour law reflects a general philosophy of 
“ collective laissez-faire °’ in the working of labour relations. If 
this assumption were true, the Contracts of Employment Act, 
1968, would mark a novel departure from the traditional approach 
of labour law and labour relations in this country. But, in my 
opinion, the Act of 1968 marks a continuation of the developments 
in the field of labour relations and labour Jaw in this century, and 
not a break with the past. Of course, to make this proposition 
good, it is necessary to postulate an alternative interpretation of 
the history of British labour law and relations in this century. 

Labour relations and labour law in Britain have not been 
immune from the influence of state interventionism over the 
past fifty or sixty years. Under its influence they have been, 
and continue increasingly to be, subjected to government inter- 
vention and control. Of course the law, stricto sensu, is only 
one very important method of government intervention and control. 
83 See H.0.Deb. Vol. 681, col. 203. This is the only remaining part of the Act 


not brought into operation from February 1, 1964, by 8.I. No. 2056 of 1963. 
See note 4 above. 
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The steady increase and intensification of government intervention 
in British labour-management relations has been masked simply 
by the many-sided and subtle forms it has taken. 

On the purely legal side, it is common to refer to minimum 
wage legislation covering ‘‘ only ” about 20 per cent. of the total 
labour force, to the ‘‘ fair wages” legislation the coverage of 
which has not been accurately estimated, but which may account 
for another 10 per cent., and to the Conciliation Act, 1896, and 
Industrial Courts Act, 1919. The abolition of the Industrial 
Disputes Tribunal and compulsory arbitration (British version) 
is pointed to as additional evidence of the predominance of laissez- 
faire; but to the practical effect of this abolition I shall come 
in a moment. To this list there is often added, but with insufficient 
emphasis, the virtually comprehensive control of safety and health 
conditions of work and the comprehensive system of social security, 
which significantly affects the content of collective agreements. 

But the law does not exhaust the resources of government 
control. Today, in Britain, the forestalling of industrial conflict 
or its settlement after it has broken out is left less and less to 
the chance play of economic or social psychological forces. In 
this connection, insufficient attention is paid to the work and 
strength of the Ministry of Labour and its Industrial Relations 
Department, whose admirable tradition of self-effacement may 
be partly to blame. 

Furthermore, since the Second World War, there has been a 
steady concern with the means of effecting central control of the 
level of wages and salaries. Outstanding focal points of attention 
have been the wage freeze in the late forties, the tentative pressure 
(permitted in the relevant legislation) exerted against certain 
wages councils’ recommendations and the deliberations of the 
Burnham Committee and National Health Service Whitley Council 
in the late fifties, and, most recently, the very determined 
resistance by government to wage and salary increases in the 
large sector of employment in which government is either the 
employer or the effective paymaster. The anti-inflationary climate 
of opinion thus created by direct government intervention sets the 
tone for dealing with wage claims in the private sector of 
employment especially now that trade unions no longer have the 
power to appeal to the Industrial Disputes Tribunal against 
management’s resistance to new claims, which, the record indicates, 
is really what the British version of compulsory arbitration 
amounted to in practice. Finally, there are the experimental steps 
that have been and are continuing to be taken to establish a 
permanent organ of what one might term central consultative 
control of income. 

Of whichever historical interpretation the Contracts of Employ- 
ment Act may be the terminal product, by itself the new Act 


e 
72 THE MODERN LAW REVEW Vor. 27 


cannot be said to be of great import: its provisions are oņ the 
whole tentative and in certain respects obscure in function. But 
its long-term significance may reside in its character as the pre- 
cursor of a series of statutes under which the legal content of 
the employment relationship is in many important respects brought 
within the sphere of positive legislative control. It is of course 
impossible to predict such a development with any measure of 
confidence. The techniques by which planning aims may be 
achieved are manifold. Yet, it is unlikely that they can be 
effected exclusively by extra-legal means, or that the role of the 
law can be confined merely to providing a framework without 
reaching also into the substance of socio-economic planning in 
labour-management relations. 


2. The New Statutory Provisions 


The Contracts of Employment Act applies to all employees with 
the major exception of, by implication, Crown servants, industrial 
and non-industrial,t and, expressly, registered dock workers 
engaged in loading and unloading ships and masters, merchant 
seamen and apprentices of British merchant ships (of eighty tons 
or more) and fishing boats; the minor exception are persons 
employed by their father, mother, husband, wife, son or daughter.” 
The Act contains three main sets of provisions: concerning 
redundancy and dismissals, trade disputes, and information to 
employees about certain of their terms of employment. 


(1) Dismissals and redundancy 


Before the Act, termination of the contract of employment in 
English law was not affected by statute but was regulated by 
contract and case law. Apart from the marginal if important 
situation of senior managerial contracts for a definite period con- 
taining no express notice clause, any contract of employment might 
and may be terminated by either side provided the legally proper 
period of notice is given (or wages in lieu); and the proper period 
was that specified in an express notice clause, or, in the absence of 
such a clause, by custom, or, in the absence of an express clause 
and custom, the reasonable period of the common law. 

Upon these rules of due notice have been superimposed the 
provisions of the new Act. At common law there is freedom 
of contract in the drafting of notice clauses, so that the notice 
period to which employer and employee are entitled need not 
be symmetrical. In the new Act, the respective notice periods 


are asymmetrical. 


1 The Act is not expressed to cover Crown spy ı nor does its provisions 
show a manifest intention to include Crown servants 

28. 6: under s. 6 (5) the Minister of Labour has power to amend or extend 
the list of exceptions. 
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Thus, the employer is entitled to not less than one week’s 
notice from any employee who has been continuously employed by 
him for twenty-six weeks or more. 

On the other hand, the employee, to whom the Act applies,* 
is entitled to the following periods of notice according to his 
length of continuous service: at least one week’s notice after 
twenty-six weeks’ continuous employment, at least two weeks’ 
notice after continuous employment of two years or more but 
less than five years, and four weeks’ notice after continuous 
employment of five years or more.’ 

It should be emphasised that these periods of notice are 
minimum periods which may not be undercut by custom or 
express contract.° On the other hand, employers (where these 
are human beings) and management (in the far more important 
cases where the legal employer is a company or corporation) are 
free to improve on the statutory minimum periods, whether of 
their own accord or after negotiation with trade unions or, rarely, 
the individual employee concerned. 

Leaving on one side the statutory minimum period of notice 
required of the employee, to which reference will be made again 
in connection with trade disputes, the periods of notice required 
of legal employers were colourfully described in the advance 
publicity given to the Act and on the passing of the Act as 
constituting a workers’ charter or, a little more soberly, as making 
an important improvement in the status and security of ordinary 
workers. Such claims, it will be seen, have been couched 
in advertisers’ language. In the context of the general problem 
of redundancy, section 1 of the 1968 Act amounts to no more 
than a very tentative flirtation with the problems raised by 
redundancy within the strictly limited sphere of the contract of 
employment. It is, incidentally, a curious use of language to 

_ describe provisions relating to the dismissal of employees as 
provisions for the improvement of their security. 

A word must be added about the detailed provisions made 
in the schedules to the Act in respect of the calculation of con- 
tinuous periods of employment and of the continuity of such 
employment periods. 

(a) Calculation of continuous period of employment. In cal- 
culating the continuous period of employment required to qualify 


8 s. 1 (3). 

4 To the list of exceptional employees in s. 6 is added, for the purpose 
of the dismissal provisions, employees under a contract for a term certain 
of more than four weeks without an express notice clause; see s. 1 (4), which 
may one day pose for a court the followimg conundrum: when is a contract 
of employment which is ‘‘for a term certain of four weeks or less" a 
“contract of employment of a person who hag been continuously employed 
for twenty-six weeks or more ’’? 

56. 1 (1). 

e ss. 1 (8), 2 (4). Waiver by either side of the right to notice is permitted : 
s. 1 (8). 
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an employee for one of the special periods of notice laid down 
in the Act, any week in which the employee is in fact employed 
for twenty-one hours or more counts in computing a period,” 
as also does any week during the whole or part of which the 
employee’s relations with the employer are governed by a contract 
of employment which normally involves employment for twenty-one 
hours or more weekly,’ as, for example, in the case of a guaranteed 
week agreement. 

Certain periods of absence from work are not to be subtracted 
from the employee’s continuous period of employment, namely, 
absence ‘‘ in consequence of sickness or injury ” (up to a maximum 
period of twenty-six weeks), absence “f on account of a temporary 
cessation of work ” (other than a temporary cessation due to a strike 
called after the Act of 1968 has come into force °*), and absence ‘‘ in 
circumstances such that, by arrangement or custom, [the employee] 
is regarded as continuing in the employment of his employer for 
all or any purposes.” ° Thus, absence due to a temporary shortage 
of work owing to the terms of trade or interference with the 
supply of raw materials or—semble—a lock-out, would be the 
kind of absence that is not to be subtracted in the calculation 
of an employee’s continuous period of employment. The same 
applies, be it noted, to absence due to a strike (or lock-out) 
in any week beginning before the new Act comes into force.” 

On the other hand, absence owing to lawful strike action after 
the Act has come into force will not count towards the employee’s 
continuous period of employment. By lawful strike action is 
meant, of course, the withdrawal of labour without breach of the 
terms of the strikers’ contracts of employment. 

(b) Continuity of the period of employment. The continuity 
of an employee’s period of employment is completely broken if 
he takes part in a strike in breach of his contract of employment,’* 
whether the breach of contract takes the form of failure to give 
the due period of notice, or is in the form of disobedience to 
orders, or any strike at all if a no-strike clause in a governing 
collective agreement has become incorporated into the individual 
contracts of employment. In the case of the unlawful strike, 
the strike begun in breach of the individual contracts of employ- 
ment, the employees concerned, as in a game of snakes and 
ladders, return to square one and, after they recommence employ- 
ment at the end of the strike, their period of employment for 


7 Sched. 1, para. 8. 

8 Sched. 1, para. 4. 

8a By ministerial order, the Act will come into operation on July 6, 1964. 
® Sched. 1, para. 5. 

10 Sched. 1, para. 6. 

11 Sched. 1, para. 6 (8). 

12 Sched. 1, para. 7. 
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the purpose of the Contracts of Employment Act begins to run 
again,’?* subject to the observation later about trade disputes. 

Continuity of the period of employment is not affected by 
a lock-out, lawful or unlawful, i.e., whether or not the employees 
are given due lock-out notice by the employer, duly terminating 
their contracts of employment in the case of proper notice.” 
As already mentioned, the period of absence from work because of 
a lock-out is probably not subtracted from each employee’s continu- 
ous period of employment, though, curiously enough, this point which 
one would have thought should have been made quite clear 
in the Act, is left to be spelled out of more general provisions in it.1* 

(c) Third party employees affected by a strike. What is the 
effect on the calculation or continuity of the periods of employ- 
ment of employees temporarily unable to work owing to a strike 
in another plant or section of industry in which they themselves 
have taken no part? The answer seems to be that such a period 
of enforced non-employment is not to be subtracted from the 
continuous period of employment of what I have termed third 
party employees provided that it is a “‘ temporary cessation of 
work,” 15 

(d) Financial support during redundancy. The technique of the 
law is relevant to the substance of the problem of redundancy 
in two major respects: the period of notice that employers must 
give redundant workers together with ancillary provisions like 
the opportunity to look for another job, and financial support 
for the workers during their spell of redundancy. 

Of course, far and away the most important problem that 
redundancy poses for a nation is the provision of new jobs for 
the redundant workers. Here, the law can do nothing directly; 
its function is confined to providing the administrative framework 
within which fiscal, economic and other physica] measures take 
place. Within the sphere of direct influence of the law, however, 
the more important role is that of providing financial support. The 
new Act only brushes past this aspect of the problem: it merely 
provides in detail for the calculation of wages to be paid to 
redundant workers when no work is available for them during the 
statutory periods of notice.** It is in this regard interesting to 
see that these new statutory provisions have displaced the method 
of calculation adopted by the Court of Appeal in the unique 


12a Two points require footmoting in this respect: (1) 26 weeks or two or five 
pos continuous service do not appear to confer an inalienable right to 
he relevant statutory period of notice; (2) ‘‘ Strike” and ‘‘ lock-out ” are 
defined for the Act’s Be! Sched. 1, para. 11. The definition of ‘‘ strike ” 
eaks of ‘‘ cessation of work” or ‘‘refusal . . . to continue to work.” 
erefore, direct action like go-slow or work-to-role would not affect 
continuity 
18 Sched. 1 ra. 
14 From Sched. 1, 
15 Sched. re para. 
16 Sched 


para, 5 (1) (b) and para, 5 (8). 
(1) (b) and para. 5 (8). 
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common law case on redundancy in respect of piece-rate wogkers 
of Devonald v. Rosser.” 

Clearly, the question of financial support cannot be left at 
this point. Of course, the law of unemployment benefit has an 
important contribution to make. But, redundancy caused by 
the swiftly moving technological and other economic developments 
of our day is of a new character and on an entirely new scale. 
It is, therefore, more than likely that the Contracts of Employ- 
ment Act will be followed by further legislation dealing, in effect, 
with the provision of supplementary unemployment benefit to 
workers made redundant in this new kind of circumstance. 


(2) Trade disputes 

One of the fascinating aspects of collective labour law which 
has constantly to be borne in mind is that the Jaw which governs 
trade unions and labour-management relations is fundamentally 
concerned with the balance of industrial power in a country, 
and, indeed, in a country like Britain, to some degree also with 
the balance of political power. Changes made in collective labour 
law including changes in the general law of employment so far 
as they impinge on collective labour law must, therefore, always 
be scrutinised with the greatest care since their repercussions 
may be complex and fundamental. The new Act affects the extent 
to which either side of industry may bring economic pressure to 
bear upon the other in three separate if minor ways. 


(a) The right to strike. English law, with considerable economy 
of means, employs the self-same rules to regulate both the formal 
freedom of an employee to leave his employment with legal 
impunity by giving due notice and that employee’s right to 
engage in lawful strike action with his fellow-employees; since 
the right to strike in this country, by which is meant the right 
to withdraw labour lawfully, hinges upon the right of each indi- 
vidual employee to terminate his contract of employment lawfully 
by giving due notice. In other words, what is commonly called 
strike notice is simply the notice that each individual striker 
could give to terminate his own contract of employment passed 
on to management by union officials or unofficial strike leaders 
acting on behalf of the individual employees. 

Therefore, the new Act, by requiring every employee of at 
least twenty-six weeks’ standing to give no less than one week’s 
notice, automatically affects the right to strike: in future, since 
no labour force about to strike is likely to consist exclusively 
of employees of less than twenty-six weeks’ standing, strike notice 


17 [1906] 2 K.B. 728. Where the notice period is, e.g., by custom, greater than 
the statutory period, the courts may still choose to model their assessment 
on the statute rather than, in the case of piece-rate workers, on the basis 
adopted in Devonald, 
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to qover all will have in practice to be at least one week’s notice. 
Of course, if by express contract or by custom the notice period 
required of employees is more than one week, then, in that 
particular case, strike notice must be commensurate. But, in the 
absence of such longer period, the minimum strike notice period 
in Britain has now become one week.** 

It is interesting to note that in the original Bill, the notice 
periods required of employees were symmetrical with those required 
of employers (and management). Therefore, the original Bill had 
the effect in practice of laying down a minimum strike notice 
period of four weeks, since four weeks would always be necessary 
in order to ensure that the entire labour force was covered (leaving 
out of account freak cases in which no member of the labour 
force was of five years’ seniority). This would have marked a 
serious modification of the right to strike in English law. Conse- 
quently, it was strongly opposed by the TUC and was ultimately 
dropped out of the Act by the Government. 


(b) Disincentive against unlawful strikes. By providing that 
unlawful strike action breaks the continuity of the employees’ 
period of employment so that they all return to square one, 
the Act may be said to have created a disincentive against unlawful 
strike action. It is worth emphasising in view of the contem- 
poraneous hullabaloo about ‘“‘ wild catters” at the time the 
original Bill was going through Parliament, that the Act has 
created this disincentive in respect of official and unofficial strike 
action without distinction. 

The practical effectiveness of this disincentive is, however, 
highly dubious. On the contrary, it is likely to prove an irritant 
in industrial relations if it is strictly insisted upon by manage- 
ment. However, there is nothing in the Act to prevent manage- 
ment from waiving their right in this respect and agreeing, possibly 
as part of the terms for terminating a strike, that the unlawful 
strike should not break the continuity of employment of those 
who took part in it. In addition, there would appear to be 
nothing in the statute to prevent strikers from going on strike 
again, even unlawfully, in order to pressure management to 
forgo their right under the Act and permit the strikers to return 
to work without loss of the continuity of employment of each 
individual concerned. 


(c) The right to lock-out. For the reasons already mentioned 
in connection with the terms of the original Bill, a lawful lock-out 
will now require as a general rule a lock-out notice of four weeks. 
While the practical requirement of four weeks’ strike notice 
would have substantially affected the balance of industrial power, 


418 With the theoretical exception of the employees omitted from the 1963 
provisions. 
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the practical requirement of four weeks’ lock-out notice has gnly 
a negligible effect. This difference arises out of the relevant 
realities. The organisation of a lock-out has obviously always been 
a far simpler operation than the organisation of a strike. On the 
whole, in industrial negotiation, management enjoys that most 
formidable quality in bargaining, the power to wait. Management 
can more readily choose its time than can union officials and their 
rank and file members; and, having chosen its time, the lock-out 
notice of four weeks is far more readily capable of being planned 
forward by management than a similar strike notice ever could 
be by union officials or, indeed, unofficial strike leaders. While 
the alteration in practice of lock-out notice is a minor change, 
nevertheless it is a major aspect of the 1968 Act that it thus 
implicitly recognises the profound difference of bargaining position 
as between management and organised labour. 


(8) Information about terms of employment 


Section 4 of the Contracts of Employment Act is still obscure 
in function and doubtful in value. Theoretically, there is attractive- 
ness in the idea of giving every employee a document containing 
the major, if not all the terms of his or her employment. Section 
4 begins by seeming to do this. It says that, not later than 
thirteen weeks after the beginning of an employee’s period of 
employment the employer must give the employee a written 
statement containing the following particulars: 

(i) identification of the parties; 

(ii) a statement specifying the date when the employment 

began ; 

(iii) the scale or rate of remuneration, or the method of cal- 
culating remuneration (as at a specified date not more than 
one week before the statement is given, a proviso which 
applies to all the other particulars that follow); 

(iv) the intervals at which remuneration is paid (i.e., weekly, 
monthly or by some other period); 

(v) any terms and conditions relating to hours of work (includ- 
ing any terms and conditions relating to normal working 
hours) ; 

(vi) any terms and conditions relating to holidays and holiday 
pay; 

(vii) any terms and conditions relating to incapacity to work 
due to sickness or injury, including provision (if any) for 
sick pay; 

(vili) any terms and conditions relating to pensions and pension 
schemes (unless the pension scheme is statutory requiring 
new employees to be given information concerning their 
pension rights, etc., already); 
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{ix) the length of notice which the employee is obliged to give 
to determine his contract of employment and any terms 
and conditions relating thereto ; 

(x) any terms and conditions relating to the length of notice 
which the employee is entitled to receive from the employer. 


In addition, the Minister of Labour has power by statutory 
instrument to add to this initial list of particulars (but 
not apparently to subtract from the list).’° 

It is further provided that any change in the above terms 
or conditions of employment must be communicated in writing 
to the employee not more than one month after the change.”° 

Thus far, it may appear that in future each employee will 
have his or her own individual statement of the terms and con- 
ditions of employment described above or extended by ministerial 
order. But this is unlikely to be the case for those employees 
in concerns of any size who do not at present have their own 
individual statement of terms and conditions of employment; 
since the Act goes on to permit employers to adopt any one of at 
least three alternative methods of communicating all or any of 
these terms and conditions of employment to their employees. 

The alternative methods are: to give an employee a bare 
statement referring the employee to some document which the 
employee has reasonable opportunities of reading in the course 
of his employment which contains the relevant terms and con- 
ditions of employment, or which is made reasonably accessible 
to him in some other way; or, again, simply to give the employee 
reasonable opportunities in the course of his employment of 
reading a copy of the contract containing the terms and conditions 
of employment; or, again, simply to make such copy reasonably 
accessible to him in some other way. And the same alternatives 
are available in respect of changes made in the content of the 
statutory list of terms and conditions of employment.?* 

What was the legislative purpose of section 4 (and its support- 
ing section 5)? It has been suggested that domestic servants and 
building labourers, in particular of one-man businesses, have 
sometimes worked in ignorance of some of their terms of employ- 
ment contained in the statutory list. If this be the reason for 
section 4, it is an extraordinarily flimsy reason for a legislative 
provision of such wide coverage. Of course, it may be that 
section 4 will acquire a substantial purpose as time goes on in 
the light of subsequent legislation; in other words, section 4 may 
have been included in the new Act merely in order to lay the 


n s. 5 (5). 
. 4 (4). 
21 5, 4 (4), (5), (6) and (8). Failure to comply by the employer is visited with 
criminal sanctions. an employer who failed to comply with the Act in 


this respect sued for damages an ampio yee who left without giving the due 
statutory notice, might the employer be met by a plea of illegality? 
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groundwork for a legislative superstructure to be erected later. 
Or it may be that its present purpose is to bring home to a 
labour force what are the major terms of the current collective 
agreement covering that body of workers. This interpretation 
of the function of section 4 may well be reinforced if the Minister 
of Labour orders that the statutory list be extended to include 
such collectively bargained items as disciplinary dismissal pro- 
cedures, no-strike clauses, arbitration arrangements, and redundancy 
rights and obligations. But, as it stands, section 4 is curious. 


CYRIL GRUNFELD. 


NOTES OF CASES 


SovEREIGN IMMUNITY 


Srncz 19581 it has not been necessary to continue the series of 
Notes which, in the course of a long number of years, have 
appeared in these pages under the above or some similar title. 
No English case was reported that made a substantial contribution 
to the development of this branch of the law. Nor was there any 
foreign legislation, decision or other event that could be expected 
to influence the unhappy state of English law, and to lead it 
out of the impasse which was created when in 1958 the Depart- 
mental Committee failed to agree and was disbanded, when its 
(interim) Report suffered the singular fate of remaining unpub- 
lished ? and when, thereafter, frequent appeals to the legislator, 
made, e.g., under the auspices of the David Davies Institute, met 
with no success. 

Very recently, however, a new development occurred abroad, 
which deserves to be noticed in this country and, indeed, every- 
where in the Western world. On April 80, 1968, the Federal 
Constitutional Court of Western Germany, the highest court of 
the Federal Republic, rendered a decision ° rejecting the old idea 
of absolute immunity and restricting immunity to acts done jure 
imperii. It is a decision which, as a result of cogent and careful 
reasoning as well as detailed documentation, is likely to be both 
an outstanding landmark and a challenge. It is, moreover, a 
decision which justifies a revival of the question of what should 
and could be done in Britain for the purpose of avoiding the 
danger of legal isolation, to which attention has been drawn more 
than once. 

At the request of an ambassador accredited to the Federal 
Republic in Bonn a firm of builders carried out repairs to the 
embassy’s heating system at a cost of about £26, which remained 
unpaid. The builders instituted proceedings against the foreign 
state in question, but the county court refused to fix a date for 
hearing and to arrange for service of the proceedings on the ground 
of the defendant state’s immunity. On appeal the District Court 
referred the point of law to the Federal Constitutional Court. The 
Federal Minister of Justice was invited to make submissions. He 
argued that a general rule of absolute immunity no longer pre- 
vailed ; that immunity could be claimed only in respect of preroga- 
tive acts; the official activity of an embassy was such an act; 
1 (1958) 21 M.L.R. 165. 


2 (1955) 18 M.L.R. 184. 
3 Reported in N.F.W. 1968, 1732. 
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a contract for repairs to the embassy’s buildings was connegted 
with the prerogative acts of the foreign state, and the German 
courts, therefore, were without jurisdiction. 

The Federal Constitutional Court found it impossible to hold 
that there existed a general rule of public international law 
according to which the domestic courts lacked jurisdiction in 
respect of actions against a foreign state, which involve its com- 
mercial activity. In support of this conclusion the court referred 
to the post-war practice of the courts in Western Germany, Italy, 
Belgium, Switzerland, Austria, France, Greece, Egypt and Jordan. 
The court stated that in Holland, Sweden and South America the 
practice was not settled, while the rule of unqualified immunity was 
in force only in Britain, perhaps in the courts of the United 
States of America, though not in the State Department, in the 
Philippines, Japan and, in particular, in the Communist countries 
such as Russia, Roumania, Czechoslovakia. Modern treaties create 
the impression that immunity is no longer being claimed for acts 
done jure gestionis. Proposals for codification as well as resolutions 
adopted by the International Law Association and the Institut 
de Droit International establish the same result. Academic 
opinion favours absolute immunity only in the Communist 
countries. 

The court was thus compelled to draw the line between pre- 
rogative and commercial acts. It regarded as decisive ‘* the 
nature, not the motive or object, of the state’s activity and 
of the legal relationship in question. What matters is whether 
the foreign state acts in the exercise of its sovereign power or 
like a private person.”’ 

The question of classification will in principle depend on munici- 
pal rather than public international law. If the municipal legislator 
abuses his power of regulation, the principle of good faith, recog- 
nised by public international Jaw, will afford relief. Moreover, 
the control of the classification by municipal law is subject to 
the proviso ‘* that an exception to the sphere of sovereignty and, 
accordingly, to immunity, cannot be made in respect of such 
acts of the state as, according to the predominantly practised 
views of the states, represent state power in the narrow and peculiar 
sense.” 

In the present case the conclusion was that the contract of repair 
was a commercial act. Contrary to the view of the Federal Minister 
of Justice it is irrelevant whether the contract was necessary to 
ensure the proper execution of the embassy’s business. It is not 
the purpose, but the nature of the act that matters. 

This summary of the decision will suffice to indicate its signifi- 
cance. Will it have any effect in Britain? Perhaps it will induce 
the authorities to reconsider the suggestion whether the whole 
problem should not be referred to the Privy Council, legislation 
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being a solution which, for many reasons, is open to objection. 
There is no reason to think that the Judicial Committee of the 
Privy Council could not make as significant a contribution to the 
law as it did in Re Piracy Jure Gentium.* 

F. A. Mann. 


“On Waert, On WHERE HAS MY REMEDY GONE? ” 
The sad saga of Jack Crittenden 


Jack CRITTENDEN, of West Wickham, may well be a disgruntled 
litigant. This is his story.? 

He is the owner and occupier of land which, since before 1989, 
has been used as a caravan site and which thus became, on August 
29, 1960, when the Caravan Sites and Control of Development Act, 
1960, came into operation, an “ existing site ’’ within the meaning 
of section 18 of that Act. Anxious, no doubt, to make his own 
contribution to increased productivity and scrupulously to discharge 
his duties under the new Act, Jack duly applied under section 
8 (1) on October 26, 1960, to the Beckenham Borough Council 
for a site licence. On April 21, 1961, the Council, qua planning 
authority (having transmitted the application from themselves 
qua licensing authority to themselves qua planning authority under 
section 17 (2)), granted planning permission subject to the con- 
dition, as provided for by section 5 (1), that the “f number of 
caravans to be stationed on the site at any one time shall not 
exceed thirteen ”? that being the maximum number of caravans 
ever on the site at any time previously. Perhaps superstitious, 
Jack appealed to the Minister against the imposition of this con- 
dition, as provided for in section 17 (5) of the 1960 Act (extending 
section 16 of the Town and Country Planning Act, 1947). This 
appeal was dismissed on January 26, 1962 and on May 17, 1962, 
the local authority, this time wearing the garb of licensing 
authority, issued a site licence subject, inter alia, to the condition 
limiting the number of caravans to thirteen. On June 7, 1962, Jack 
appealed to the Kent justices under section 7 (1) of the 1960 Act, 
for a variation of this condition on the ground that it was unduly 
burdensome, as provided for by section 7 (1) of the 1960 Act. 
The local authority raised the preliminary point that the justices 
had no jurisdiction since the licensing authority was powerless 
(much though they might desire the contrary) to act outside 
the terms of the planning permission. Lest it be assumed that 
Jack was suffering from litigious mania, let it be pointed out that 
criminal sanctions are attached to a breach of licensing conditions 
and that the likely consequence of the fourteenth caravan was a 
fine of up to £100 in the first instance and £250 subsequently. 


4 [1084] A.C. 586. 
1 B. v. Kent Justices, ex p. Crittenden [1963] 2 W.L.R. 1124 (Div.Ct.). 
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Variation of the licence condition would have enabled him, to 
contest the planning condition by challenging any enforcement 
notice served in pursuance of its breach. In this latter under- 
taking, some hope of success stemmed from dicta of Lord 
Evershed M.R. in Guildford R.D.C. v. Penny? and of the Divi- 
sional Court in East Barnet U.D.C. v. B. T. C.* and the decision 
of Glyn-Jones J. in Marshall v. Nottingham City Corporation.‘ 
Thus encouraged, Jack applied for an order of mandamus directed 
to the justices to hear his appeal. 

While this history had been unfolding itself, one Hartnell, 
equally concerned with the national welfare, had applied to the 
Battle Rural District Council for a site licence for ninety-four 
caravans on a site which, theretofore, had held only six. Imposi- 
tion of a condition limiting the number to six (April 11, 1961) 
resulted in an appeal to the Minister (December 12, 1961) who 
dismissed the appeal on September 19, 1962. An appeal to the 
High Court * for an order quashing the decision of the Minister 
was heard on March 28, 29, April 1 and 2, and May 21, some three 
weeks after judgment in Jack’s case. 

Jack got lean treatment. Lord Parker C.J. phrased the 
crucial question as being “‘ whether a local authority, in issuing 
a site licence and imposing conditions, is bound to act within the 
terms of the planning permission, including any conditions attach- 
ing thereto, the existence of which is a condition precedent to the 
issue of a site licence.’?® His answer is that it is, for ** to have 
two controls covering in any respect the same ground, and to 
permit the added and later control to enlarge the user while the 
original and earlier control still remains in force seems quite 
unreal.’?* There is a measure of justice for this view since 
under the present scheme of control, to hold the contrary would 
be to give rise to a great increase in the number of disgruntled 
litigants. The operator with planning permission for ten and a 
licence for five or twenty caravans is liable to want to take a 
permissive rather than a restrictive view of his rights. Never- 
theless, the fact remains that there might be logic in such a 
procedure, logic which might be more obvious were it not for 
the misconceived form of the recent control. If health® and 
2 [1959] 2 Q.B. 112 (G.A.). 

3 a 8 All E.R. 878 (Div.Ct.). 
960] 1 All E.R. 659. 
artnell v. ameter of Housing and Local Government [1968] 8 All E.R. 


180 (Sachs J.). 
ee 2 W.L.R. 1124, 1128. 


a In Mignam's Properties, Ltd. v. Chertsey U.D.C. [1963] 8 W.L.R. 88, 
the Court of Appeal held that the local authority’s power to impose site licence 
conditions was limited by the policy of the Act which Danckwerts L.J. 
regarded as ‘‘an extension of and a substitution for section 269 of the 
Public Health Act, 1936."° A majority of the court viewed the Act as 
being concerned only with the health-nuisance potential of the physical 
condition of the site. 
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planning considerations had been more clearly distinguished, 
it might now be more obviously justifiable to impose one limit from 
a planning point of view and a different one from a health point 
of view. The controls cover the same ground but do not necessarily 
implement the same policy. 

It is one thing to speculate on what conclusion might have been 
reached had the objects of the system been made more obvious and 
the spheres of the controls more clearly defined. It is another 
to suggest ways in which judicial reasoning might have been 
adapted in the existing situation so as to achieve a different result. 
The matter could conceivably have been approached via the reason- 
ing that the planning condition was of dubious validity as being 
restrictive of existing user rights and that, hence, a licensing 
condition permitting more than thirteen caravans would not neces- 
sarily be an enlargement of user. Jack might even have hazarded 
criminal proceedings relying upon the vicarious invalidity of the 
licensing condition on this ground, but this would have been 
desperate indeed. 

Ashworth J. whilst not concurring that the justices had no 
jurisdiction held out little hope to Jack. ‘f I should have regarded 
it as self-evident that the two forms of control are intended to be 
operated in harmony and are not in conflict,” hence, “‘ I do not 
see how the self-same local authority which had granted the 
planning permission ° could be thought unreasonable if they adopted 
the same restrictive figure for the site licence.” 1° The only 
answer, and a hesitant one at that, is again that if the planning 
restriction was the result of an unauthorised use of powers, then 
the licensing restriction might be regarded as having been 
unreasonably imposed. 

Winn J. concurred with Lord Parker C.J. and in so doing 
made explicit a step in the reasoning not mentioned by the Lord 
Chief Justice. ‘“‘ The . . . reasoning leads strictly to the con- 
clusion that the decision of the justices was that, if they enter- 
tained the appeal, they would in law have no option but to reject 
it, rather than to the conclusion that they had no jurisdiction to 
entertain the appeal; the distinction is without substance. What 
this court must decide is whether or not the justices had power to 
vary the condition challenged.” 1+ Granted that the justices had 
no option, this reasoning is impeccable. Their power is, ‘ if satis- 
fied (having regard amongst other things to any model conditions 
which may have been specified by the Ministry under section 5 (7) 


9 This argument loses some of its force in view of the fact that Jack had 
existing user rights, that the ‘‘grant’’ made by the local authority was 
the absolute minimum they were obliged to do, and that they only did this 
in pursuance of the site licence application, unless, that is, the local 
authority, qua right hand, did not know what the local authority, qua 
left hand, was going: 

10 [1988] 2 W.L.R. , 1182. 

i i9681 2 W.L.R. 1124, 1188. 
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that the condition is unduly burdensome ” * to vary or cancel 
the condition. The Model Conditions specify a density of not more 
than twenty-five caravans per acre. These Conditions are, as 
Winn J. rightly says, “f merely directory and cannot in good 
sense be taken to mean that a density which the Minister has 
specifically prohibited for a particular site on a planning appeal 
may be treated as approved by force of his general approval of 
certain model standards of density.” 13, But may they not be 
some indication as to the burdensomeness or not of a given licensing 
condition? And may not the questionable validity of the Minister’s 
prohibition be an ‘‘ other thing’? regard to which may be had 
by justices? These arguments are not weighty, but they seem to 
offer the only path towards an alternative decision. And they 
are not all that less weighty than the arguments, hinging mainly 
on the desirability of avoiding a conflict of controls, which led 
Winn J. to the conclusion that “‘ the local authority, when dealing 
with the owner’s application for a site licence were bound in 
law to treat him as having only the benefit of a permission to use 
his site for the reception of thirteen caravans and were unable 
therefore to issue to him a licence authorising any greater extent 
of use.” 14 

A reasonable frustrated site operator might have left the court 
selflessly gratified that justice had again triumphed, albeit the 
legalistic variety. But even a reasonable frustrated site operator 
from West Wickham (to which, I am assured, the Clapham Omni- 
bus does in fact run) might have been excused for entertaining 
doubt as to the disposition of his litigious interests when the 
decision in the Hartnell case was handed down. In Jack’s case, 
the Lord Chief Justice, in characteristically judicial language (‘‘ I 
am far from suggesting that the Minister’s decision in the present 
case is unenforceable ”) 1* had come near to suggesting that the 
Minister’s decision in the present case was unenforceable. In 
the Hartnell case,*® Sachs J. decided that provided prescriptive 
user rights exist for the use of land as a “ caravan site ” without 
limitation as to numbers (as they did in Jack’s case before he 
set out to seek his fortune under the Caravan Sites and Control 
of Development Act, 1960) the only limitation as to number of 
caravans is that it must not become so great as to constitute a 
‘*development,’? a question of fact. It might seem to one 
as ignorant of the law as Jack, as indeed it seems to the present 
writer, that the Minister was wrong in upholding the condition 
restricting the number of caravans to thirteen unless, as he did 
not allege, fourteen would have constituted a development. 


12 8. 7 (1). 

18 [1968] 2 W.L.R. 1194, 1136. 

14 Ibid. 

18 [1968] 2 W.L.R. 1124, 1180. 18 Note 5 above. 
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e So, Jack was right after all. Now, all he has to do is— 
what? He has been told categorically that he cannot challenge 
the site licence condition. It holds good because it must not extend 
the planning permission—and presumably it holds good for the 
purposes of a criminal prosecution. So, if Jack is to kill the 
Giant, he must start with the planning condition. He cannot 
attack the planning condition which, it now seems, was clearly 
invalid, by challenging an enforcement notice served in conse- 
quence of breach for the simple reason that a local authority bent 
on having its way is hardly likely to be so accommodating as to 
resort to a leaky enforcement notice when it has the option of a 
watertight prosecution. Thus far, Jack seems to be caught between 
the local authority qua devil and the local authority qua deep 
blue sea. He can, of course, make a fresh planning application 
in due course, but this has the great disadvantage of seeming to 
accept the existing position. Assuming that the local authority, 
which has not appeared benevolent in the past, will not be 
charitable in the future, the only course open is appeal, first 
to the Minister and then to the High Court, both of which might 
claim, with ample justification, that the social character of West 
Wickham has not changed to such an extent as to require the 
adoption of a new policy for caravan sites. What Jack wants is 
a review of the original position. It is at this point that the 
victim of administrative abuse returns to the bosom of Mother 
Declaration. 

There seems little room for doubt, in view of the decision of 
the House of Lords in Pym Granite Co., Ltd. v. Minister of Housing 
and Local Government," that the High Court would be free to 
assume jurisdiction to declare Jack’s rights. Whether they would 
do so is another matter, the remedy being discretionary, but one 
might venture the un-lawyer-like suggestion that recently the 
courts have not seemed reluctant to come to the aid of frustrated 
developers in this way. Jack may well want to know why he 
should have to spend some four years, much sleep and a lot of 
money applying to the local authority, appealing to the Minister, 
teapplying to the local authority, appealing to justices, appealing 
to the High Court and seeking a declaration from the High Court 
when, according to Francis v. Yiewsley and West Drayton Urban 
District Council,1® he could simply have asked for his declaration 
in the first place. We lawyers are, however, accustomed to ill- 
informed criticism from persons not immersed in the mystique of 
the law who mistakenly assume that the substance is more 
important than the form. 

Once the declaration is obtained and the planning condition 
characterised as invalid, all that remains is the licence condition. 


17 [1960] A.C. 260. 
18 [1958] 1 Q.B. 478, 
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There here appears such a vista of applications for declaratiqns, 
pleas of res judicata, applications for injunctions, applications for 
the variation of site licence conditions, appeals to justices and 
then to the High Court, with further applications for declarations 
as would extinguish forever the whole species of reasonable site 
operators.*® Maine’s famous aphorism, that ‘‘ substantive law has 
at first the look of being gradually secreted in the interstices 
of procedure ” contains, no doubt unwittingly, an ambiguity which 
serves historically to describe the emergence of English law and, 
at least so far as Jack Crittenden is concerned, prophetically to 
foretell a concealment now with us. 
Harry CALVERT. 


TRESPASSERS WILL BE PROTECTED 


Onz of the most interesting developments in the law of tort has 
been the way in which the principle of liability for negligence has 
gradually enveloped and overcome those parts of the law which 
were previously well settled before 1982.1 Now the ugly principle 
of the occupier’s immunity from liability to trespassers is coming 
under considerable pressure. In Videan v. British Transport 
Commission °? the Court of Appeal had to consider the case in which 
a railway employee negligently drove a power-driven trolley along 
a railway line so that he ran into and injured a child trespassing 
on the line, and their lordships took the occasion to review the 
authorities. 

The modern exposition of the duty, or absence of duty, of the 
occupier towards the trespasser, namely that the trespasser 
trespasses at his own risk or that there is no duty except not 
intentionally to injure or not recklessly to disregard ordinary 
humanity towards the trespasser seems to come from Lord Robson 
in 1911, though similar phraseology had been expressed during the 
nineteenth century.? The reckless disregard test has been 


19 Those on tenterhooks to know the culmination of this saga may be 
disappointed to hear that Jack was, in fact, deterred by this prospect at 
least to the extent of being prepared to settle with the local suthority. 
Settlement by substantive right out of procedural power seems, however, an 
unlikely way of maintaining a legal system's pedigree of justice as well 
as a peculiar way of exercising planning discretion. 

Malone v. Laskey [1907] 2 K.B. 141 has gore ainga v. Riden [1953] 

0. : 


m 


A.O. 240. Candler v. Crane, Christmas and 951] 2 K.B. 164 has gone` 
Hedley Byrne and Co., Lid. v. Heller and Partners, Ltd. [1968] 8 W.L.R. 
101. Those ‘‘two unpleasant’’ characters the licensee and the invitee 
(per Lord Denning M.R. in Roles v. Nathan [1968] 2 All H.R. at p- 912 ©) 
have gone: Occupiers’ Liability Act, 1957. Animals cannot survive much 
longer. 

Lees 8 W.L.R. 847; [1968] 2 All E.R. 860 (C.A.). Leave to appeal to 
he House of Lords was granted. 

Grand Trunk Railway of Canada v. Barnett [1911] A.C. 861 at p. 870 
(P.C.); IHott v. Wilkes (1820) 8 B. & Ald. 804; Bird v. Holbrook (1828) 
4 Bing. 628—occupier liable for spring guns injuring trespasser unless notice 
of their presence given, on ground of humanity. Townsend v. Wathen (1808) 


wb 
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Teiferated constantly.* In 1946 Lord Uthwatt said’: “Put 
broadly, the trespasser can complain of uncivilised conduct... .” 
The reckless disregard test applied only to those trespassers known 
to be present or ‘‘ extremely likely ”° to be present. There was, 
however, one case, Lynch v. Nurdin” which seemed to stand on its 
own. A trespassing child was injured while playing with an 
unattended horse and cart in the street. Lord Denman C.J. 
refused to interfere with a jury’s verdict in favour of the plaintiff, 
apparently taking the view that there was sufficient evidence of 
** gross negligence ’”? or ‘‘ blameable negligence ’? on the part of 
the defendant to be left to the jury. It may be that there was also 
evidence of reckless disregard of ordinary humanity too. 


Reasons to justify the reckless disregard test were hardly ever 


given. It seemed perhaps self-evident that the person wrongfully 
entering upon private property could have no remedy if he were 
injured, unless it were a deliberately inflicted injury, or one 
constructively deliberate. Pollock C.B.® said that the trespasser 


must take all the consequences of his own 


(13 


culpable conduct.” 


Lord Robson ® said that the occupier ought always to have the 
opportunity to contract out of any liability towards visitors, and 
this would be ew hypothesi impossible with trespassers if any duty 
were in fact owed to them. Hodson L.J. said *° that the occupier 
of land, provided he left the land in a statie condition, would 


4 


@ 


T 
8 
9 


10 Aldrich v. Boyer, The Times, January 16, 19 


9 East 277; Vere v. Candor (1800) 11 Hast 568 at sa 570, aa Lord Ellen- 
borough 0.3.3 Deane v. Clayton (1817) 7 Taunt. pp. 528, §81—all 
cases of trespassing d s. Ponting v. Noakes 0 OE 281 at p. 200 
per Collins J.; Great Northern Raslway v. anina L asa 10 Ex. 378 (tres- 
passat on train). o v. Newbold (1854) 9 Ex. 302 (trespasser on cert). 
urley v. Grove (1882) 46 J.P. 360 (trespasser on land). See also Lowery 
v. Walker [1910] 1 K.B. 178 (C.A.) reversed on facts [1911] A.C. 10 
(trespasser on land). See too, Conway v. Wimpey [1951] 2 K.B. 266 (0.A.) 
(unauthorised passenger in lorry a trespasser). 
Devlin v. Jeffray's Trustees (1901) 56 F. 130 at Ea 2 per Lord Kinnear; 
Lowery v. Walker [1911 a fs at p. 18 per Lord bury; Latham v. 
Johnson [1918 ‘a on 411 per Hamilton L.J.; Hardy v. Central 
London Rail Co. 8 KB. P59 (C.A.); Addie v. Dumbreck [1929] A.C. 
858 at p Era per es Hailsham; Liddle v. West Riding of Yorkshire C.C. 
Fa 2 KB. 101; Phipps v. Rochester Corporation [1955] 1 Q.B. 450 at pp. 
74 per Devlin J. Ses also United Zinc and Chemical Co. v. Britt, 
258° U.S. 268 (1922) per Holmes J. For a full discussion of the problems see 
W. O. Hart, ‘‘ Injuries to Trespassers"* (19381) 47 L.Q.R. 92-117. 
Read v. Lyons [1947] A.C. 156 at p. 186. 
Excelstor Wire Rope Oo. v. Callan [1080] A.C. 404 at oe 410 per Lord 
Buckmaster. See also Glasgow Corporation v. Taylor [1922] A.C. 44. In 
Edwards v. Railway Executive 2} A.C. 787 at p. 748 Lord Goddard 
said: ‘‘A man can only act essly with regard to the safety of another 
if he knows of, or has reason to believe in, the presence of that other.’ 
In Videan v. B.T.C. [1963] 8 W.L.R. 874 at p 389, Harman L.J. said 
that there may be a duty towards a trespasser whose, presence, although 
you do not know of it, may be probable or suspected,” and Pearson L. 
said that there was a duty towards a trespasser ‘' whose presence 18 reasonably 
to be anticipated.” 
(1841) 1 Q.B. 29. 
Lygo v. Newbold (1854) 9 Ex. 802 at p 
Grand Trunk Railway of Canada v. Barnett s pn ao. 861 at pp. 369-870. 
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be put in an almost impossible position if his obligation to the 
trespasser were put any higher than at the present time. 

After 1982 a somewhat more modern trend is discernible, due 
no doubt to the insistence of Lord Atkin’s negligence phraseology. 
In 1985 Lord Atkin said 1: ‘I know of no duty to a trespasser 
owed by the occupier of land other than, when the trespasser is 
known to be present,?* to abstain from doing an act which if done 
carelessly must reasonably be contemplated as likely to injure him, 
and, of course, to abstain from doing acts which are intended to 
injure him.” In 1952 Lord Goddard said 7 that the duty, such 
as it is, is owed ʻ‘ if he knows of, or has reason to believe in, the 
presence of ” the trespasser. This approach can also be seen in 
the view of Dixon C.J. where he said 14: “ It needs no argument 
to show that reckless disregard of the presence of a man must 
include not only the case of a man who is there but also of one whose 
coming is expected or foreseen.”’ 

In Videan Pearson L.J. pointed out 1 that in applying the test 
of foreseeability all the circumstances of the particular case have to 
be considered, taking into account, inter alia, ‘‘ the gravity and 
likelihood of the probable injury, the character of the intrusion by 
the trespasser, the nature of the place where the trespass occurs, 
and the state of the occupier’s knowledge.” The occupier is not 
required to ‘‘ stop everything ’? because of the mere possibility of 
the presence of a trespasser. 

Where the defendant is not the occupier of land but merely a 
licensee of the occupier permitted to carry out operations on the 
land, then his liability for injuries suffered by the plaintiff, including 
the trespassing plaintiff, falls to be determined by the ordinary law 
of negligence. The contractor may be careless in operating a 
winch t° or felling trees, starting a wheel or setting off a blast,” 


11 Hillen and Pettigrew v. I.C.I. (Alkali), Ltd. [1968] A.C. 65 at p. 70. 

12 But not, unfortunately, ‘‘ ought to be known to be present.” 

18 Edwards v. Ratlway Eaeoutive posa] A.O. 787 at p. 748. This case was 
discussed by E. O. E. Todd (1958) 16 M.L.R. 944-94. 

14 Commissioner for Railways (N.S.W.) v. Cardy (1960) 104 OC.L.R. 274 at p. 
285. This case represents another notable instance of the vigorous common 
sense of Australian judges in refusing to follow bad decisions of the Enghsh 
courts. 

15 [z908] 3 W.L.R. 874 at p. 895; pect 2 All E.R. 860 at p. 875 G. See also 

rd Denning M.R. at pp. 883 and 866 D867 B respectively. See also 
Commissioner for Railways (N.S.W.) v. Cardy (1960) 104 C.L.R. 274 
at p. 209. The elaborate classification of the circumstances in the Restatement 
ss. 838-889 seems altogether too complicated. See Prosser, Handbook of 
the Law of Torts (2nd. ed., 1955), p. et seq. 

10 Excelsior Wire Rope Co. Ltd. v. Galan [1980] A.C. 404. There is some 
difficulty in ascertaining the ratio decidendi of this case. Lord Dunedin ssid 
(at p. 411) that nothing turned on the fact that the defendants were not 
technically occupiers, whereas Lord Atkin (at pp. 412418) and Lord 
Thankerton (at pp. 418-414) said that the occupier cases had no relevance. 
Lord Buckmaster (at p. 410) and Lord Warrington (at pp. 411-412) found 
that the defendants knew of the grave danger. wever, the evidence would 
seem to show that in addition to negligence there was conduct amounting 
to reckless disregard of ordinary humanity. 

17 Morton v. Poulter [1930] 2 K.B. 188, per Scrutton L.J. 
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or exposing live electric wires near easily climbable trees ** or in 
partially demolished houses,’® or leaving a dangerous wall *° or pit 
or trailer °?! unprotected on a building site. The fact that the 
plaintiff was a trespasser to the contractor’s machinery is 
irrelevant: ‘* It scarcely lies in the mouth of a defendant, who is 
found to have negligently left a dangerous and attractive object in 
a place where children are known to play, to contend that a child 
who has done the very thing which forms the basis of the finding 
of negligence should fail because he was a trespasser on the 
object.” 322 The anomalous situation in which everything depends 
upon whether the contractor was or was not in occupation of land 
has been often pointed out.?? The argument that the contractor 
ought to be in the same position as the occupier on whose behalf he 
is carrying out his activities has been rejected. 

There is some support in the cases for the view that the 
occupier’s restricted duty to trespassers only applies to injuries 
suffered as a result of the permanent static condition of the land and 
does not apply to operations and activities carried on as contractor 
by the occupier himself.2* In other words the occupier may in 
addition to being an occupier stand in some other relationship to 
the trespasser so that he becomes a neighbour as well. This 
approach was criticised by Pearson L.J. in Videan.?2* ‘* For 
instance, does a moving stairway at an underground station, and 
does a bull grazing in a field, belong to static condition or to 
current operations. If a hole is dug on Monday, and on Tuesday 
somebody falls into it, is the accident due to the static condition 
prevailing on Tuesday or to the operations which took place on 
Monday? ” Harman L.J. said è: ‘‘ I do not for myself concur in 
the view that a different degree of liability rests on an occupier and 
some other persons doing some act on the land. The occupier, if 


18 Buckland v. Guildford Gas, Light and Coke Co. [1949] 1 K.B. 410. 

19 Miller v. South of Scotland Hlectriotty Board, 1959 8.0.(H.L.) 20 at pp. 
87-38, Lord Denning obiter. 

20 Davis v. St. Mary's Demolition and Eacavation Co., Ltd. [1954] 1 W.L.R. 
592. 

21 Creed v. McGeoch and Sons, Ltd. [1955] 1 W.L.R. 1006. 

22 Ashworth J. ibid. 

28 Ormerod and Ashworth JJ. respectively in the last two cases mentioned. In 
Ewcelsior Wire Rope Co., Lid. v. Callan the contractor appeared in fact to 
be ın complete control of the land. 

24 In Coburn v. Saskatoon [1985] 1 W.W.R. 892 the plaintiff was trespassing 
on the occupier’s property but was injured by a third party’s sgn erie 
It was held that the trespass was no defence to anyone other than the 
occupier. 

25 Sarution L.J. obiter in Morton v. Poulter [1980] 1 K.B. 188 at p. 191, a 
case of a non-occupier contractor. Thompson v. Bankstown Corporatson (1958) 
87 O.L.R. 619 (boy mjured by live electric wire on pole hanging within three or 
four feet of ground) at pp. 642-643 per Kitto J. See also Commissioner for 
Raslways (N.S.W.) v. Cardy (1960) 104 O.L.R. 274 at : 206 per Fullagar J. 
This point was taken up by Lord Denning M.R. in Vtdean at pp. 1 
and 884 I respectively. See also Hodson L.J. by inference in Aldrich v. 
Boyer, The Times, January 16, 1980. 

26 At pp. 808 and 878 I-874 A respectively. 

27 At p. 888. 
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he does the like acts, has the same responsibility as the outsiger. 
In both cases foreseeability is the test.” 

« In principle a duty of care should rest on a man to safeguard 
others from a grave danger of serious harm if knowingly he has 
created the danger or is responsible for its continued existence and 
is aware of the likelihood of others coming into proximity of the 
danger and has the means of preventing it or of averting the 
danger or of bringing it to their knowledge.” * Surely the ordinary 
concept of negligence is what is needed? As Lord Denning M.R. 
suggested,?® the test for ascertaining the duty towards the tres- 
passer is the test of foreseeability which is so amply established in 
the law. 

To overcome the worst features of the trespass rule the judges 
have been led to find that the trespassing plaintiff was a licensee,*° 
a process of unreal classification and fictional elaboration which is 
dangerous. Dixon C.J. said: ™ 

“ One may venture to think that no person who came to the 
case familiar with general juristic concepts but unindoctrinated with 
the notion that to be a trespasser is to be caput lupinum would 
expect to find a system of law which denied altogether the existence 
in the occupier of any duty of any sort in reference to the likelihood 
of persons coming to the site and suffering grievous injury. He 
would find that our law has not denied the duty but has placed it 
upon the supposal of a licence so that there will be no trespass. 
But is it necessary that we should go on ever constructing the 
liability out of the materials that can be found for inferring, 
implying or imputing a licence, fictional though it must inevitably 
seem? ”? 

Salmond says è that it would be bad for babies in the long 
run if a duty were to be imposed upon occupiers towards child 
trespassers, for the duty of preventing babies from trespassing upon 
a railway line should fall upon the parents. The fallacy of this 
argument is to assume that if an elementary duty were placed upon 
occupiers then parents would abandon the efforts which they 
inevitably make to safeguard their children. 

Common law judges have indulged in the dangerous practice 
of seizing upon vivid phraseology of the great masters of the law and 
elevating it into a principle of unchangeable character. A judgment 


28 Per Dixon C.J. in Commissioner for Railways (N.S.W.) v. Cardy (1960) 104 
C.L.R. 274 at p. 286. 

29 Videan v. B.T.C. [1963] 8 W.L.R. 874 at p. 382. 

80 Cooke v. Midland Great Western Railway of Ireland [1909] A.C. 229; 
Lowery v. Walker [1911] A.C. 10; Excelsior Wire Rope Co. v. Callan 
048} A.C. 404 per Lord Dunedin at p 411; Pearson v. Coleman Bros. 
1948] 2 K.B. 850; Phipps v. Rochester Corporation ae 1 Q.B. 450. 

31 Canon for Railways (N.S.W.) v. Cardy (1960) 104 C.L.R. 274 at 


p. 282. 

8a Salmond on Torts, 18th ed., by B. F. V. Heuston (1961), p. 642. Unfor- 
tunately this passage was judicially approved by Scrutton EJ. in Liddle 
v. North Riding of Yorkshire C.C. [1934] 2 K.B. 101 at pp. 110-111, and 
so will have to be retained in all future editions. 
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of Willes J. has been construed as if it were a statute,” and the same 
approach has been made to the speech of Lord Hailsham L.C. in 
Addie’s case.** A morass of subtle and artificial distinctions had to 
be cleared away by the Occupiers’ Liability Act, 1957. Aware of 
this danger, Pearson L.J. said **: “I do not think that the phrase 
‘reckless disregard,’ illustrative though it is, should be considered 
as an exhaustive statement or as an inflexible formula.” 

Trespassers are not all burglars or poachers; many are persons 
who have genuinely missed their way, or genuinely believe they 
have a right to be on the occupier’s land, or they are children 
with a limited appreciation of the sanctity of private property.°* 
As Pearson L.J. pointed out, the duty upon the occupier is 
unlikely to arise in most cases because ex hypothesi the trespasser 
is unpredictable in his presence and movements, and the occupier 
clearly must either know of the presence of the trespasser, or 
circumstances must be such that he ought to know. Furthermore 
the duty would in nearly every case be sufficiently discharged by 
a warning,’ which should easily enable the occupier to exclude 
liability. The placing of obvious deterrent dangers such as barbed 
wire and broken glass on the walls on his property by the occupier 
to emphasise its private nature would not normally involve him in 
liability for negligence, except perhaps in the case of children.** 
The sanctity of private property should yield to the necessity, as 
a matter of common ordinary humanity, of protecting persons 
from injury, particularly young persons. The remedy against the 
trespasser is to sue him, not to injure him. The nineteenth 
century occupier’s immunity from liability for trespassing dogs is 
not an appropriate analogy for giving the twentieth century 
occupier immunity from liability for negligence towards trespassing 
children. At present judicial protection seems to be too limited to 
the Draconian extreme and not sufficiently close to the humani- 
tarian extreme.’ Leave to appeal to the House of Lords was 
granted in Videan. All that their lordships need say is that the 
test for liability rests upon foresight and that the reckless disregard 
test is simply one way of expressing the common duty of care owed 
to a trespasser whose presence is known or ought to be known, 
regard being paid to all the circumstances. ALEC SAMUELS. 


88 Per Lord Denning M.R. in Roles v. plea [1963] 2 All E.R. 908 at pi 
912 D. Salmond on Torts, 18th ed., pp. 512-518; Noel Hutton (1961) 
M.L.R. 18 at p. 28. 

24 Addie and Sons (Collierses), Lid. y Dumbreck [1929] ae 858 at p. 865, 


the locus classicus on the occupier’s duty to the trespasse 
85 Videan v. B.T.C. (1968) 8 W L.R. Tf at p 896 ; [1983] 2 All B.R. 860 
at p. 876 D. 


86 Per Bayley J. in Illott v. Wilkes (1820) 3 B. & Ald. 804 at p. 818; per 
Asquith L.J. in Conway v. Wimpey [1951] 2 K.B. 266 at p. 274. 

27 Tllott v. Wilkes (1820) 8 B. & Ald. 804. By analogy see Roles v. Nathan 
ae) 2 All E.R. 908 (C.A.). 

38 O. Hart, ‘' Injuries to Trespassers ”’ (1981) 47 L.Q.R. 92 at pp 102-108. 

80 Per Scratton L.J. in Liddle v. North Riding of Yorkshire C.C. [1984] 2 
K.B. 101 at p. 110. 
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PERSONAL AND Vicarious LIABILITY 


Tue recent case of Ilkiw v. Samuels t provides yet another illustra- 
tion of the sagacity of Lush L.J., when in Radley v. London County 
Council ? he made the following comment: 


**T do not think that there is any class of cases in which it is 
more difficult to draw the line than that in which the question 
arises as to whether an act done by a servant was done within 
or without the scope of authority.” 


The difficulty in these cases does not stem from any doubt as 
to the basic principles involved but, as Willmer L.J. noted,® centres 
on their application. The facts in the present case were simple. W, 
a lorry driver, having backed his lorry into a warehouse and loaded 
it, had to move it forward. S, a workman who had been engaged 
on the loading, offered to do it for him. W, without inquiring 
about S’s competence and in defiance of the express instructions of 
his (W’s) employer, allowed him to move the lorry, while he him- 
self remained in its back. S, who had no driving licence and was 
quite incompetent, drove negligently, injuring the plaintiff. A 
claim in tort was brought against W, W’s employers, and S. The 
only questions which arose in the appeal (besides the quantum of 
damages) were the negligence of W and the vicarious liability of his 
employers. 

The general principle applying was not in doubt. It was under- 
stood that the master was liable if the servant’s act was a 
“ wrongful and unauthorised mode of doing some act authorised 
by the master ” +; nor was it doubted that the wrongful act of a 
servant, even if performed in contravention of his master’s express 
instructions, could be within the scope of his employment. 

The first question that arose was: In what did W’s negligence 
consist? Willmer L.J. regarded W as negligent in allowing S to 
drive without making any inquiry as to his competence to do so. 
This was also the view of Danckwerts L.J. Diplock L.J., on the 
other hand, was not convinced that it was negligent not to ask a 
person who volunteered to move a vehicle whether he was com- 
petent to do so in an age when most adults had experience in 
driving motor vehicles. Moreover, even if the failure to make any 
inquiry showed a lack of reasonable care, it was not this failure 
which effectively caused the accident. Had S been asked whether 
he were competent to move the lorry, he would undoubtedly have 
answered in the affirmative. Diplock L.J. suggested that W’s 
negligence actually consisted in the fact that the vehicle was in his 
charge and control at the time of S’s negligent driving. Willmer 
L.J. approved obiter of this approach. 


1 [1963] 1 W.L.R. 991; [1968] 2 All E.R. 879. 
2 (1918) 109 L.T. 162 at p. 164. 

3 [1963] 2 All E.R. 879 at p. 885. 

4 Salmond on Torts, 18th ed., § 86, p. 122. 
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Tj would have been possible, it is submitted, to apply the 
principle of control and hold W liable if at the time of the accident 
he had been sitting in the driver’s cabin. The physical presence of 
W beside the driver, accompanied by possession (or ownership) of 
the lorry, would have imposed a personal liability towards an 
injured party for the negligent driving of the lorry, whether the 
actual driver was W himself, or another person. The duty would 
have been W’s and S’s negligent act would have constituted its 
breach. The liability in such a case is personal and not vicarious. 
This type of liability has been recognised in a large number of cases.° 
The duty arises where the person sitting beside the driver has the 
charge and control of the vehicle. When his control ceases, the 
duty ceases too. The right to charge and control in itself is insuffi- 
cient. The right of control is sufficient to establish a master-servant 
relationship è but not to establish personal liability on the part 
of the driver. The difficulty arises when the owner of the vehicle or 
its permanent driver is not present at the time of the negligent driv- 
ing. Since he is not exercising charge and control, he can be under 
no personal duty to the injured party. In cases in which the owner 
or occupier has no physical control over the vehicle, liability could 
only be imposed in one of the following ways: either by imposing a 
special duty, more extensive than that usually imposed by the law of 
negligence upon the owner of the vehicle 7; or by regarding the person 
whose negligent act was the cause of the accident as the agent (as 
distinct from the servant) of the owner of the vehicle.* In the present 
case Diplock L.J. did not consider either of these possibilities. It is 
doubtful whether it would have been just to impose a special duty, as 
in Ormrod’s case, on the driver of a vehicle as opposed to its owner; 
nor on the facts of the case, could S possibly have been regarded 
as an agent. 

In order to hold that W had a personal duty to the plaintiff it 
was necessary for Diplock L.J. to find that he had the personal 
charge and control of the vehicle. It is true that W had the right 
to charge and control of the vehicle in that he “ authorised S to 
move it, told him how to start it, and shouted to him to stop.’ ? 
With due respect, these words merely indicate, as his Lordship 
suggested, the exercise of the right to control, but not the actual 
control. However, the right to control in itself is not sufficient. W 
had been directing S’s act prior to the accident by shouting out 
orders. It seems that this “ physical ”? connection, albeit a feeble 
one, provided a sufficient basis for holding that W had actual 


5 Wheatley v. Patrick (1887) 2 M. & W. ; Samson v. Aitchison [1912] 
A.O. 884; Pratt v. Patrick [1924] 1 K.B. 488. 

6 Bee Parker v. Miller (1928) 42 T.L.R. 408. 

T Bee Ormrod v. Crosville Motor Services, Ltd. [1068] 2 All E.R. 758, 
per Denning L.J. 

a Bee Ormrod’s case (supra) and Norton v. Canadian Pacifio Steamships, Ltd. 
[1961] 1 W.L.R. 1087. 

9 [1968] 2 All B.R. 879 at p. 898. 
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control—as opposed to the mere right of control—of the vehicle, 
and was under the resulting duty. 

There was, however, no difficulty in holding W personally liable 
on the basis of his action in entrusting the driving of the lorry to S. 
W owed a duty to any person who could foreseeably be injured by 
his negligent act. Such an act could consist of negligent driving or 
could take place at an earlier stage, e.g., entrusting the driving to 
a person incompetent to drive. The duty here is not absolute. If 
W had reasonable grounds for supposing that S was competent to 
drive the vehicle in question, he would have discharged his duty; 
but as Danckwerts L.J. emphasises,?° he had no such grounds. It is 
true that the causal connection between allowing S to drive and the 
injury to the plaintiff would have been broken had the injury 
resulted from a fault in the vehicle, or some other external cause 
unconnected with S. However, as long as his lack of competence 
could be regarded as the cause of the accident, the causal connection 
between W’s acts and the harmful consequences remained intact. 
Moreover, the fact that if W had inquired as to S’s driving ability 
S would probably have given a positive reply affects neither the 
existence of the causal connection nor the existence of the duty 
itself, but belongs to another problem, namely: What steps should 
W have taken in order to discharge his duty? It may well be that 
such an inquiry would have sufficed. 

The second question that arose in this case was whether W 
committed his negligent act in the course of his employment. The 
court unanimously answered this point in the affirmative. Willmer 
L.J. found the necessary connection between the task for which W 
was employed and his wrongful conduct, in that the vehicle was 
4“ being used in the course of the defendants’ business.” 14 

It is respectfully submitted that the question is not whether the 
vehicle was being used in the course of the employers’ business, but 
whether W was acting in the course of his employment. For the 
purposes of vicarious liability it is the conduct of the servant that 
is relevant, not the ‘f conduct ” of the vehicle. A master is liable 
under the rules of vicarious liability in his capacity as the employer 
of his servants, and not by virtue of his ownership of the vehicle. 
Ownership of a vehicle may impose personal liability under the law 
of negligence, but only when accompanied by actual physical control 
at the time of the accident. Let us imagine that a stranger, without 
W’s consent, but at a time when the lorry was under his control, 
had driven it in the same manner as did S. Would W’s employers 
have been liable? Clearly, they would not, even though they were 
the owners of the vehicle which was being used for the purposes of 
their business. 

Diplock L.J. was of the opinion that the restriction on allowing 
other persons to drive the lorry was not a limitation on the scope 


10 At p. 888. 
11 At p. 885. 
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of W’s employment but merely on the manner in which he was to 
perform his task. This was also the view of Danckwerts L.J. It 
will not prove easy to reconcile this decision with previous cases in 
which the court arrived at the opposite results.1? It may, however, 
be regarded as a border-line case, not altogether different from some 
of the precedents in which a similar conclusion was reached."? The 
decision in any particular case is ultimately determined -by the basic 
approach of the judge, viz., how wide a meaning he attributes to 
the term “ scope of employment.” Diplock and Danckwerts L.JJ. 
favour a wide meaning, based on the moral viewpoint that where 
the act that caused the damage was performed in the interests of 
the master, it was proper that he should be held liable; this view is 
consistent with previous decisions of the courts, nor should it be 
forgotten that the lorry was insured, so that exemption of the 
employer would merely redound to the benefit of the insurance 
company. 

Diplock L.J. devoted a considerable part of his judgment to 
elaborating on the dual liability of the servant, namely his liability 
towards his master on the one hand, and towards the injured party 
on the other. He has a duty towards his master to perform the task 
for which he is employed. He has a duty towards the injured party 
to refrain from injuring him. This personal duty on the part of 
the servant continues, unless and until he delegates it to another 
person, as for instance by entrusting to him the control of the 
vehicle. The master, on the other hand, remains vicariously liable 
so long as the servant has not delegated his duty and has not 
exceeded the bounds of his employment. 

Underlying this interesting exposition is a dangerous lack of 
differentiation between the respective fields of personal and vicarious 
liability. It may create the impression that a master is liable for 
the servant who is in breach of his (i.e., the master’s) duty to the 
injured party. It may safely be assumed that this was not what 
his Lordship intended to say. If the master entrusts the vehicle to 
another, he ceases to be in control of it and, consequently, he is 
under no personal duty to the injured party. If control of the 
vehicle should have passed to the servant, it is he who owes a 
personal duty to the injured party; and any negligence which 
follows is a breach of his duty. Since, however, this personal 
liability arises in the course of employment, it gives rise to vicarious 
liability on the part of the master. 

AHARON BARAK. 


12 e.g., Harris v. Fiat Motors (1906) 22 T.L.R. 556; Houghton v. Pilkington 
[1912] 8 K.B. 808; Beard v. London General Omnibus Co. [1900] 2 Q.B. 
530; Tne v. Bean's Express (1946) 175 L.T. 181. 

18 6.g., Ricket v. Thomas Tiling, Lid. [1915] 1 K.B. 644. 

14 Bee, e.g., the words of Evershed M.R. in London County Council v. Catter- 
moles (Garages), Ltd. [1958] 1 W.L.R. 997 at p. 1002. 

15 [1068] 2 All E.R. 879. See especially at p. 890, letter A. 
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STATUTORY OFFENCES AND Vicarious CRIMINAL LisBuuIry, 


Tue decision of the Divisional Court in United Dairies Ltd. v. 
Beckenham Corporation} is a welcome affirmation of a judicial 
trend to whittle down the boundaries of vicarious criminal liability. 
The appellant firm, a milk distributor, distributed milk bottled in 
its own bottles by another firm. It was found that the appellant 
firm was not employing the other firm as a bottling agent, but was 
purchasing bottled milk from it for resale. In one of these bottles 
ash was found, and the appellant was charged and convicted as a 
distributor for the offence of failing to ensure that a bottle used for 
containing farm-bottled milk immediately before use by them as 
distributors was in a state of thorough cleanliness contrary to 
regulation 27 (1) and 84 of the Milk and Dairies (General) Regula- 
tions, 1959. Regulation 27 (1) provides that ‘‘ Every Dairy farmer 
or distributor shall ensure that every vessel (including the lid) used 
for containing milk shall, immediately before use by him, be in a 
state of thorough cleanliness.” 

The Divisional Court, in allowing an appeal from conviction,’ 
restricted the meaning of “‘ use ” in the regulations, as ‘‘ dealing 
with the point of time immediately before a bottle is filled.” Lord 
Parker C.J. identified the duty as one to ensure that bottles are 
clean at the time of filling, and accordingly identified the duty as 
falling upon the person performing this task. ‘‘ Use,” it was held, 
does not refer to the appellant’s user of the bottles in resale of the 
milk. The earlier decision of the Court in Quality Dairies (York) 
Ltd. v. Pedley * was distinguished on the basis that the bottlers 
were not the appellants’ agents, and that therefore the appellants 
had not delegated any duty to them. Vicarious liability could not 
therefore attach to the appellants. Lord Parker C.J. further 
indicated his continued adherence to the delegation test of liability. 

The increasing sophistication in statutory interpretation in the 
area of vicarious liability is most welcome. The court’s analysis of 
liability in the light of the duty imposed by the regulations is a 
model of the sort of technique urged by several writers in the field 
of statutory offences. It is to be hoped, however, that the court 
will eventually clarify the question of the occasion of imposition of 
vicarious liability, an area in which “‘ delegation ’ and respondeat 
superior still compete. The court, in the instant case, rightly 
invoked the delegation test. The difficulty is, however, that the 
tests are usually stated to be mutually exclusive, it being said that 
vicarious liability does not depend upon the existence of the legal 
relationship of master and servant, but, as stated by Lord Goddard 
C.J. in the authorised report of Barker v. Levinson,* upon the 
delegation by a master of the conduct of his business to a servant. 


1 [1968] 1 Q.B. 484. 
2 Third party proceedings were also involved, but no note is taken of them 


here. 
8 [1952] 1 K.B. 975. 4 [1951] 1 K.B. 849. 
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The, like view was expressed both in the Pedley case, and in the 
instant case, and has received the adherence of Prof. Edwards in 
this journal, and elsewhere.5 Prof. Edwards contends that the 
delegation test is of general not limited application, that it avoids 
the difficulties experienced in determining the scope of a servant's 
employment, and has proved itself to be sound in conception and 
practice. 

Delegation is, however, no more than an occasion for the imposi- 
tion of vicarious liability, and if it be defined as the sole occasion 
for such imposition some difficulty may arise. Delegation, properly 
understood, depends upon whether some aspect of control over the 
functions of the business has been placed in another’s hands. 
Control involves essentially managerial functions of some character. 
To instruct a servant to perform certain acts, to which a probibition 
attaches, is not necessarily delegation. In Gallagher v. Dorman 
Long and Co. Ltd.® a negligence action arising out of the overload- 
ing of a crane by the appellant’s servants, Wrottesley L.J. stated, 
< An employer does not, merely by employing his servant to work 
a crane, delegate to him the statutory duty of seeing that the crane 
is not overloaded.” 7 Delegation is not equivalent to “‘ employ- 
ment.” Delegation may only be used with propriety where the 
employer has divested himself of the task of ensuring compliance 
with a statutory duty. 

Given the present state of the Statute Book, adoption exclusively 
of the delegation formula will not avoid all the difficulties inherent 
in the present law. For example, to employ a man to sell milk is 
not to delegate to him the duty of ensuring that the milk is free 
from adulteration. Yet it is the act of sale which constitutes the 
statutory actus reus. If the duty is to be enforceable, the master 
must, in some fashion, have imputed to him the actus reus involved. 
This is precisely the use of the civil, or respondeat superior, test, 
and it is precisely what the delegation test, properly understood, 
cannot accomplish. The dilemma illustrates neatly the difficulty 
inherent in a legislative choice of actus reus of convenience. Sale 
seems a convenient actus reus, an easy point at which to impose 
liability. Unfortunately, the courts are virtually driven to embrace 
the respondeat superior test in an effort to impute an actus reus to 
the master. Not only does this raise vexed problems of course and 
scope of employment, it has the further effect of masking, so far 
as the court is concerned, the true character of the statutory duty 
sought to be imposed. Yet, as the Statute Book now stands, can 
the delegation test as the occasion for the imposition of vicarious 
liability be employed exclusively? It is submitted that this can 
only be done if the line between delegation and respondeat superior 
is not maintained. Verbal confusion of that character would, I 
submit, be most unfortunate. L. H. Leroux. 


5 Edwards, Mens nea oe Statutory Offences, Chap. 10. 
e [1947] 2 All BR. 7 Ibid. p. 41, per Wrottesley L.J. 
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PENALTEŒÆS AND HRB-PURCHASE AGREEMENTS é 


ConzrENT development of English case law has always been 
hindered by the faability to engineer litigation in an orderly or 
opportune fashion and by the delay in publishing or failure to 
publish reports of the courts’ decisions. This point is clearly illus- 
trated by two recent decisions of the Court of Appeal on the law 
relating to penalties in its application to hire-purchase agreements. 
In Lombank Ltd. v. Eacell and Another! Upjohn L.J. said?: ‘It 
is unfortunate that [a decision of the Court of Appeal in Northern 
Ireland *] was not published in time for it to be before this court 
in Muslu’s case.” t Although this was excusable, it is rather sur- 
prising that the reserved judgment in Eacell’s case * was apparently 
delivered in ignorance of Anglo-Auto Finance Co. Ltd. v. James,® 
decided by another division of the Court of Appeal on the second 
day of the hearing of the appeal in Eacell’s case! The two cases 
were concerned with different agreements, but the principles of law 
to be applied were identical. The two courts, however, appear to 
have reached different conclusions on the law. 

In Eacell’s case, the plaintiffs entered into a hire-purchase 
agreement with Excell, as the hirer, and the second defendant, as 
guarantor, in respect of a new motor-vehicle. The hire-purchase 
price was £767 18s. 9d., made up by a deposit of £64 18s. 9d., 
thirty-five monthly instalments of £19 10s. Od. and a final instal- 
ment of £20 10s. 0d. The hirer paid the deposit and the first three 
instalments, but no more. He was not served with the writ so the 
case proceeded against the guarantor, who was in precisely the same 
position as the hirer would have been in the action. After terminat- 
ing the hiring the plaintiffs sold the vehicle for £485, and in this 
action they claimed arrears of £89 and the sum of £860 9s. 10d. 
under an identical clause in the same common form agreement 
which had been upheld by the Court of Appeal in Muslu’s case. 
The hirer agreed to pay by way of agreed depreciation a sum equal 
to “f... 45 per cent. of the total hire-purchase price... plus... 
a further 5 per cent. of such total hire-purchase price for each month 
which has elapsed between the date of the agreement and receipt 
of the goods by the owners up to 75 per cent. of the said total 
price less the [sums paid or payable to the owners] at the date of 


1 [1968] 8 W.L.R. 700; also reported [1968] 8 All B.R. 486. 

2 [1968] 8 W.L.R. 700 at p. 709. 

3 Lombank, Lid. v. Kennedy and Whitelaw [1961] N.I. 192. 

£ Sub nom. Phonographic Equipment (1968), Ltd. v. Muslu [1961] 1 W.L.R. 
1829; [1961] 3 All E.R. 626. On June 19, 1988, at Hereford Assizes, Veale J. 
had held that Musiu’s case was contrary to Bridge's case (infra) and, 
therefore, not binding on him! E.P. Finance Co., Ltd. v. Dooley and Another 
[1968] 1 W.L.R. 1818, 1823. 

5 The appeal was heard on June 27, 28, July 1, 2, and judgment was delivered 
on July 29, 1968. 

6 [1968] 1 W.L.R. 1042; also reported [1968] 8 All H.R. 566. 
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recejpt of the goods by them.” 7 In remitting the case to the 
county court for evidence to be taken on the question whether or 
not the clause was a penalty, the court distinguished Muslu’s case 
and overruled Lombank Ltd. v. Cook,® in which Winn J. had felt 
himself bound to regard Muslu’s case as deciding as a matter of law 
that this clause was valid in every case. 

The court referred to passages in the speeches in Dunlop 
Pneumatic Tyre Co. Ltd. v. New Garage & Motor Co. Ltd.® and 
Campbell Discount Co. Ltd. v. Bridge 1 for the proposition that the 
question whether this clause was a penalty was not one solely of 
construction, but also depended upon the terms and inherent 
circumstances of each particular contract. Muslu’s case could, 
therefore, only decide that the clause was valid where the subject- 
matter was “a particular juke box,” and since the form of the 
clause was distinguishable from that in Bridge’s case it had not 
been inferentially overruled by the House of Lords. Although the 
case will be useful for indicating the factors to be considered when 
a question of penalty arises—the make and type of car; whether it 
is new or second-hand; its age and mileage ™—with respect, it is 
difficult to understand why it was thought necessary to hear further 
evidence before making a decision on the validity of the clause. 
The court pointed out that the agreement imposed two quite 
arbitrary sets of figures calculated not on the cash price of the goods 
but on the total hire-purchase price (described by the court as a 
“ sinister feature ’’), and made no distinction between new and 
second-hand vehicles. Applying the tests in the Dunlop case, par- 
ticularly Lord Dunedin’s “ weakest link ” test,1* it is respectfully 
submitted that there could be no real doubt that the real purpose 
of the clause was “f. . . not to provide compensation for deprecia- 
tion at all but to afford the owners a substantial guarantee against 
the loss:of their hiring contract.” 13 As for the court’s treatment 
of Muslu’s case, it should be remembered that the only “ inherent 
circumstances ° which the court apparently considered were 
irrelevant,** and the other reason given for upholding the clause is, 
it is submitted, difficult to reconcile with dicta to be found in 
Bridge’s and countless other cases. Furthermore, the court appears 


7 [1868] 8 W.L.R. 700, 704. The clause provided for the payment of 50 
per cent. of the hire-purchase price in respect of all other goods retaken 
in the first month. 

8 [1062] 1 W.L.R. 1188; [1962] 8 All E.R, 491; Ashworth J. five days earlier 
reached a similar conclusion on the effect of Muslu’s case in Lombank, Ltd. v. 
Archbold [1962] C.L.Y. 1409, which the court did not expressly overrule. 

® [1915] A.C. 79, 86-88, 90-91. 

10 [1962] A.C. 600, 616, 623-624, 628. 

1 [1063] 8 W.L.R. 700, 709, adopting "the wholly admirable reasoning " 
of Black L.J. in Kennsdy’'s case. 

12 [1916] A.C. 79 at p. 89. 

13 Per Lord Radcliffe in Bridge’s case (supra) at p. 623. 

14 Of. (1962) 25 M.L.B. 245; and James’ case (supra) at pp. 1048-1049 (per 
Diplock L.J.). 
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to have preferred the Northern Ireland case,’ which (in the words 
of Upjohn L.J.) “. . . appears to have gone to the length of 
deciding that (this clause) is always invalid as being a penalty.” 1° 
Although Muslu’s case must now be treated as having been decided 
on its own particular facts, it was surely not impossible to have 
treated it as having been decided per incuriam. 

In James’ case the hirer entered into a hire-purchase agreement 
in respect of a motor-car, the cash price of which was stated to be 
£495. The hire-purchase price was stated to be £652, credit having 
been given for £106 in respect of a car taken in part exchange, the 
balance being payable by forty-eight monthly instalments of 
£11 7s. 6d.17 After about eighteen months the hirer fell into arrear 
and the plaintiffs repossessed the car and sold it for £180. They 
then claimed £285 19s. 6d., representing the balance of the hire- 
purchase price (less the proceeds of sale but including £7 8s. Od. 
costs of collection) under a clause which provided: “‘ In the event 
of the hiring being determined . . . there shall become due and 
payable forthwith by the hirer to the owner in addition to all other 
moneys (except monthly instalments of hire rent) already accrued 
due... (b) In any other case a sum equal to the amount (if any) 
by which the hire-purchase price (less the deposit plus monthly 
instalments already paid) exceeds the net amount realised by the 
sale of the ... vehicle by the owner after such termination provided 
such sale is carried out within six months thereof.” 18 Although 
the clause was not expressed to be one dealing with compensation 
for depreciation, the court had no difficulty in holding that it was 
a penalty. After citing passages from Lord Radcliffe’s speech in 
Bridge’s case dealing with the indiscriminate operation of the clause 
and the inclusion of the interest element,?® Willmer L.J. felt bound 
to conclude that since the owners would be entitled to recover 100 
per cent. of the hire-purchase price whatever the breach which gave 
rise to the operation of the clause, the clause was a penalty. It is 
interesting to note that the court treated the point as one turning 
on the construction of the particular clause. No consideration was 
given to the “ inherent circumstances ° of the agreement, which 
were referred to only in the briefest outline.*° Must the case, 
therefore, be treated as inconsistent with Ewcell’s case so that a 
future court may choose which of two (possibly three) of its previous 
decisions it will follow? 

It is submitted (somewhat rashly perhaps) that these two cases 
indicate that if on construction of the clause in question it is a 


18 Lombank, Ltd. v. Kennedy and Whitelaw, supra. 

16 pees 8 W.L.R. 700 at p. T10. 

11 The imprecise information given in the report may have been due to the 
existence of collateral agreement dealing with insurance. In any event, 
this imprecision is some indication that the court did not regard the 
‘inherent circumstances '’ as being important. 

18 [1968] 1 W.L.R. 1042, 1048. 

19 [1962] A.C. 600, 628, 625. 

20 [1968] 1 W.L.R. 1042, 1045. 
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penglty, the court need not examine the particular facts. If, 
however, as a matter of construction the clause is capable of being 
a genuine pre-estimate of loss in every situation, the surrounding 
circumstances of the particular agreement must be looked at to 
determine whether it is a penalty. 


B. W. M. Downey. 


REVIEWS 


TAKE-OVERS AND AMALGAMATIONS. By M. A. Wernserc. [London: 
Sweet & Maxwell, Ltd. 1968. xxii and 255 pp. (with index). 
£2 15s. net.] 


Tus book contains the first attempt made in this country to deal comprehen- 
sively with the law relating to take-over bids and to set it out against the 
background of practice. The author is enviably well informed about the 
mechanisms and machinations of take-overs and about the devices used by 
boards of directors to protect themselves and their companies from them. He 
sets out these matters and the relevant law with an equally enviable com- 
prehensiveness and clarity. The second part of the book, which deals with 
the various take-over techniques, could usefully be shortened, however, by 
eliminating paragraphs which repeat, in a slightly different context, matters 
which have already been dealt with earlier. The reason for this repetition ts 
that, although there are only four basic methods of effecting a take-over, the 
relevant legal provisions do not fit into these methods exactly, and the 
resultant overlapping produces some twenty permutations all of which have 
to be covered in the book. The author undoubtedly was right to base the 
arrangement of this part of his book on the methods employed rather than 
the different sections of the Companies Act, 1948, but repetitiveness could 
have been avoided by cross-referencing. 

There are a number of statements in the book which should be looked at 
again. In § 708 of the book the author observes that the transfer of one 
company’s undertaking to another company under section 287 of the Com- 
panies Act, 1948, is the only method of amalgamation “that does not either 
involve an application to the court for confirmation or afford dissentients a 
statutory right to apply to the court.” Is this not misleading in view of the 
provision in section 287 (5) that the transfer is invalid if the transferor 
company is wound up by the court within a year unless the court gives its 
approval, and the provision in section 298 that if the transferor company is 
in a creditors’ voluntary liquidation, the approval of the court or the com- 
mittee of inspection to the transfer is always required? Again, in § 811 of 
the book it is suggested that a holding company which controls 75 per cent. 
or more of the voting shares of another company may eliminate the remaining 
voting shares by procuring a special resolution for reduction of capital by 
repaying them at their par value, and in § 816 that a similar result could be 
achieved by altering the company’s articles to contain a power for it to require 
any shareholder to sell his shares to a person nominated by it, and then 
exercising the power in the holding company’s own favour. For the first of 
these propositions the author relies on British and American Trustee Oorpn. v. 
Oouper [1894] A.C. 899 where such a reduction of capital was allowed by the 
court despite the dissent of one shareholder. That case was vastly different 
from the one envisaged in the book, however. The company owned English 
and American investments and had English and American shareholders, and 
the reduction of capital was incidental to a scheme to hive off the American 
investments by transferring them to the American shareholders, whose shares 
were cancelled in consequence. It is a far cry to extend the court’s approval 
of such a scheme to a scheme by an aggressive controlling shareholder to 
acquire 100 per cent. control. The author seems to realise this when he 
qualifies his hypothetical case by the words “if .. . the value of the shares of 
[the company in question] is less than or approximately equal to par.” The 
injustice of permitting the elimination of minority holdings worth more than 
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thei par value by repaying them at par is too obvious to need mention, but 
it is this that shows the illogicality of the whole proposition. The author 
supports his second proposition by referring to Sidebotham v. Kershaw, Leese 
& Oo. [1920] 1 Ch. 184 where the insertion of an expropriation clause in the 
articles was upheld because the motive of the majority who voted for it was 
to enable the company (a small private one) to expel shareholders who used 
information obtained by them as such to the disadvantage of the company’s 
business. Here again, it is a far cry to extend the court’s approval of such 
a legitimate defensive tactic to the aggressive elimination of minority share- 
holders for the benefit of the controlling shareholder, a procedure which the 
court refused to countenance in the earlier case of Brown v. British Abrasive 
Wheel Co. [1919] 1 Ch. 290. 

The author’s strictures on the defects of drafting in section 209 of the 
Companies Act, 1948, are justified, and his exacting scrutiny reveals defects 
which the Jenkins Committee failed to discover. He does, however, appear 
too ready to assume that because defects and ambiguities exist, the court will 
be willing to interpret the section in a way which conflicts with its underlying 
purpose and which produces unfair results. Is it, for example, the “correct 
interpretation” of section 209 (1) that where a bid is made for two or more 
classes of a company’s shares, the bidder can acquire the remaining shares 
compulsorily if his bid is accepted by nine-tenths in value (presumably, 
market value) of all the shares bid for (§ 1407 of the book). Admittedly, the 
opening words of section 209 (1) refer to “a scheme or contract involving the 
transfer of shares [not ‘the’ shares] or any class of shares in a company,” 
and later on it provides that compulsory acquisition may be employed if the 
offer is approved “by the holders of not less than nine-tenths in value of the 
shares whose transfer is involved.” These phrases are consistent with the 
author’s theory, but is it not equally consistent, fairer and less complicated 
to read the opening words distributively? The scheme would then be either 
one to acquire “shares” when the company has only one class of shares, or 
to acquire “any class of shares” when it has two or more classes, and the 
words later on in the section would refer to acceptance by the holders of 
nine-tenths of the single class of shares or of the one of several classes of 
shares involved. By similar reasoning the author considers in § 1410 of the 
book that a bidder for part of a class of shares could use the compulsory 
acquisition machinery if the bid were accepted by the holders of nine-tenths 
of the shares bid for. Again, read literally, the opening words of section 
209 (1) could be taken to permit such a proceeding, but only if the company 
has a single class of shares, for if it has two or more classes the bid would 
have to be for “any class of shares,” which presumably means for all the 
shares of that class. In any case, the spectacle of the holder of 10 per cent. 
of the shares of a company nibbling away for control by making selective bids 
for 10 per cent. of the other shares at a time, and grouping the offerees so 
that he would get 90 per cent. acceptances on each occasion, is not one 
calculated to encourage undivided judicial support. It is more probable that 
the court would hold that section 209 (1) can only be used in support of a 
“once for all” take-over bid for all the shares of the company, as the Greene 
Committee, on whose recommendation the section was introduced, intended it 
should be. 

Chapter 12 of the book deals with a question which merits much more 
discussion before legislation is enacted, namely, the legality of a holding 
company distributing to its own shareholders dividends paid to it by its 
subsidiaries out of their profits earned before they become its subsidiaries. 
The principle generally accepted by lawyers and accountants at present is 
that such dividends must be retained by the holding company, and the reason 
for this is that the holding company must have taken the amount of the 
subsidiaries’ revenue reserves into account when fixing the price it would pay 
for the shares it holds in them, and since that price was paid out of the holding 
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company’s capital, it would indirectly be paying dividends to its own sbare- 
holders out of its capital if it distributed the subsidiaries’ pre-acquisition 
profits to them. If the holding company acquired control of the subsidiary 
by issuing its own shares and the nominal value of those shares equalled the 
net worth of the subsidiary, the subsidiary’s revenue reserves have obviously 
been purchased with the holding company’s capital, and none of the sub- 
sidiary's pre-acquisition profits should be distributed to the holding company’s 
shareholders. There has, however, been considerable discussion whether this 
is so, or should be so, if the nominal value of the shares issued by the holding 
company was less than the net worth of the subsidiary. Despite some fanciful 
refinements which have been suggested, there can be little doubt that the 
present law laid down in Henry Head ¢ Co. v. Ropner Holdings Ltd. [1952] 
Ch. 124 requires the excess to be treated as a share premium in the holding 
company’s accounts, thus effectively preventing the distribution of any part 
of the subsidiary’s pre-acquisition profits. Undoubtedly this rule is needlessly 
inflexible, especially where the holding company was formed for the sole 
purpose of taking over other companies as its subsidiaries, so that it is, in 
reality, their successor. The Jenkins Committee in § 850 of its Report recom- 
mend that in this particular case the holding company should be permitted to 
distribute the pre-acquisition profits of any one of the subsidiaries it was 
formed to acquire up to the amount of the premium on the shares it issued 
to effect the acquisition. Mr. Weinberg in §§ 1228-1229 of his book would go 
further than this, and would permit distributions up to the amount of the 
premium in all cases, whether the subsidiary was acquired on the holding 
company’s formation or not, and he would not restrict the distribution to the 
pre-acquisition reserves of only one subsidiary. He would, however, require 
the holding company to retain in its share premium account sufficient to make 
the holding company’s issued capital plus its share premium account at least 
equal to the subsidiary’s issued capital, yet, on the other hand, he would 
permit the holding company to increase the part of its share premium account 
available for distribution by taking the subsidiary’s shares into its accounts 
at a higher value than their net worth as shown by the subsidiary’s own 
accounts. Both these things seem far from satisfactory, although Mr. Wein- 
berg should not be censured overmuch, for ideas on this subject generally are 
not yet clear, and the Jenkins Committee’s own recommendations are quite 
illogical. Might it be tentatively suggested that the best way to ascertain 
how much of the pre-acquisition reserves may be distributed by the holding 
company would be to construct a consolidated balance sheet as at the date 
of the acquisition? Any shortfall in the net worth of the subsidiary according 
to its own accounts as compared with the value of the shares in the subsidiary 
shown in the holding company’s accounts would in the consolidating process 
be written off against the group’s reserves available for dividend, thus ensur- 
ing that the holding company could not inflate the dividend paid out of 
pre-acquisition reserves by taking the subsidiary’s shares into its own accounts 
at a higher value than the subsidiary’s net worth. Conversely, if the net 
worth of the subsidiary exceeded the value of the subsidiary’s shares shown 
in the holding company’s accounts, the excess would properly either be written 
off against the group’s assets or shown as & capital reserve in the consolidated 
balance sheet. If the Jenkins Committee’s recommendation were adopted that 
the decision in Dimbula Valley Ceylon Tea Oo. v. Laurie [1961] Ch. 858 
should be overruled, this crediting of capital reserve would become obligatory 
if the excess were not written off against group assets, for the excess would 
then represent an unrealised capital gain. The adoption of the consolidated 
balance sheet as the measure of profits distributable by the holding company 
might well solve a number of problems in respect of holding companies’ 


1 In this discussion it is assumed that the subsidiary is a wholly owned one; 
if it were not, the propositions set out would have to be modified 
quantitatively. 
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profits. There would, of course, have to be the further rule that a holding 
company may not distribute more than the revenue reserves shown in its 
own accounts, so that the consolidated balance sheet would serve only to 
limit, and not to augment, the amount of distributable reserves. 

In Chapter 16 of his book Mr. Weinberg makes the valuable suggestion 
that the various legal methods of effecting take-overs should be recognised 
as belonging to one genus and uniform requirements as to the size of the 
assenting majority of shareholders and uniform protection for dissenting 
minorities should be established. This is undoubtedly so, and it is to be 
hoped that the draftsmen of the new Companies Act will make more 
strenuous efforts in this direction than the Jenkins Committee did in its 
report. 

R. R. PENNINGTON. 


Puson on Evipence. Tenth edition. By MrcmarL V. ARGYLE, 
M.C., Q.C., M.A., assisted by ELIZABETH Havers and PAMELA 
Benapy, Barristers-at-Law. [London: Sweet & Maxwell, Ltd. 
1968. clxxxiv and 868 and (index) 46 pp. £7 7s. net.] 


Tue form of this edition is much improved. With regard to the previous 
edition, which was published in 1952, one review emphasised the physical 
difficulty of reading the book (69 L.Q.R. 140), partly because of the insertion 
of the names of cases in brackets in the text. The present edition is easily 
readable, and the contribution of the publishers and printers to this reform 
by the editor must be thankfully acknowledged. Most of the authorities are 
now printed as footnotes; the chapters are newly divided; and the sub- 
headings are in distinctive type. The paragraphs are numbered, and there 
are some readers who regard this innovation also as an improvement. In 
1951 another review had questioned the desirability of printing the examples 
in Phipson’s Manual in parallel columns (67 L.Q.R. 549), and in the most 
recent editions of both of Phipson’s books the famous columns no longer 
straggle down the pages. 

Gratitude to all concerned in these changes-in Phipson, however, is likely 
to be modified on further perusal. The reader may be repelled by the relics 
of Victorian underlinings, which result in there still being too many italicised 
English words in the text (¢.g., pp. 186, 298, 559), in addition to too many 
instances of uninformative references of the type of “As to” so-and-so 
“see” cases named in the text (s.g. pp. 186, 529, 643), to say nothing of 
innumerable cross-references, also in the text instead of in the footnotes. 
Then, to ascertain the dates of early decisions, it is frequently necessary to 
undertake the tedious task of turning up the table of cases: in the next 
edition it would be a convenience if the years were inserted in the footnotes. 
Again, if it is worth while to indicate that a modern case was decided by the 
Court of Appeal, it would be equally helpful to have similar information 
about other appellate courts, for this information, with occasional exceptions, 
cannot be discovered from the conventional citations of the reports. There 
are some pages where some references contain the desired information, 
but they form a small minority. Consistency, too, would not be amiss in 
cross-references to other parts of the volume: when does supra become 
ante, and infra become post? 

Detailed comment on the substance of this established book would be 
superfluous in reviewing the tenth edition, but some general considerations 
may not be out of place. The revision was begun by Lawton J. when he was 
at the Bar, with the aid of other barristers, and was taken over later by 
the present editor and his assistants. These changes may account for some 
unevenness in the work. The learned editor states in the Preface that a very 
large number of cases, including Jones v. D.P.P., has been considered and 
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incorporated in the text. Nevertheless, apart from the fact that the final 
appeal in that case is more than once cited as R. v. Jones (e.g, pp. 280, 281, 
284), perhaps owing to the recent practice of including judgments of both the 
Court of Criminal Appeal and the House of Lords in the same report, there 
are some unexpected omissions. While one deprecates the type of review 
setting out a string of obscure cases which could have been included in the 
book reviewed, can one regard Phipson as today’s “great repository of 
evidentiary law” when there is apparently no reference in the text or foot- 
notes, and certainly none in the table of cases, to some well-known modern 
decisions on evidence? They include Corke v. Corke and Cook [1958] P. 98 
(C.A.), on the inadmissibility of self-serving statements; R. v. Podola [1960] 
1 Q.B. 825 (C.C.A.), on the burden and standard of proof of unfitness to 
plead; and Coward v. Motor Insurers’ Bureau [1968] 1 Q.B. 259 (C.A.; 
first reported in 1962), on declarations against interest—all cases which have 
been the subject of notes in this or other Reviews. There was an unfortunate 
misprint in the last edition, as appears by comparison with earlier editions; 
it made dissimilar facts admissible instead of inadmissible; it is adopted 
in this edition (pp. 198, 217), though the statement in the text is naturally 
inconsistent with the examples (pp. 228, 224). Another misprint which has 
been repeated in this edition (p. 696) substitutes “legislation” for “legalisa- 
tion” in relation to overseas documents; and the list of countries to which 
the Evidence (Foreign, Dominion and Colonial Documents) Act, 1988, has 
been applied omits numerous additions in 1961 and 1962. In dealing with 
oaths the citation of Stringer from the previous edition is repeated (pp. 458, 
574-576), but Stringer has been superseded by two editions of Boland and 
Sayer. Among the examples there remains some dead wood from the last 
edition (see (1958) 16 M.L.R. 257), and the new foliage is sparse. 

The last edition of this book to be ‘edited by Phipson himself (the sixth, 
published in 1921) was replete with references to the work of other authors. 
During the editorship of the late Sir Roland Burrows most of these references 
disappeared. This was an intelligible policy in editing a book for prac- 
titioners, though it may have been a mistaken one, since the practitioner 
rarely needs to consult a book on evidence except to elucidate an obscure 
point. The present editor appears to have adopted a compromise, by adding 
to any remaining citations of legal literature some references to Cowen 
and Carter’s Essays on the Law of Evidence but making few other references 
to academic discussion. The essays were published in 1956, and consisted of 
a collection of revised articles which had appeared in various Reviews here 
and abroad (see (1957) 20 M.L.R. 184). Yet both before and after 1956 
there have been many other articles on evidence, some of which might prove 
equally valuable as the essays to the reader. 

Both English periodical literature and modern books on evidence also 
contain comment on statements in Phipson, and while it is not suggested that 
other views should necessarily be canvassed there, a consideration of them 
might have induced some modification of the text. Thus, for more than a 
decade it has been pointed out in print that Burrows’ definition of hearsay 
(it was not Phipson’s), which still appears in this edition (p. 278), is 
erroneous, since it excludes the admissions of parties; and it has long appeared 
that the treatment of all statements forming part of the res gestao as a 
spurious exception to the rule against hearsay, now repeated (p. 284, and see 
pp. 91, 102, 108, 278), is at least debatable and probably wrong. These 
are not the only statements in Phipson which have been questioned in print 
by other writers, but remain unaltered and often unjustified in both senses 
of the word. 

However, it must not be assumed that the learned editor has made no 
changes in the substance of the book beyond the addition of new cases. 
Considerable rewriting and rearrangement have taken place in some chapters, 
for example in relation to similar facts (Chapter 11) and confessions 
(Chapter 21), and some new matter involves a welcome lightness of touch 


Jax. 1964 REVIEWS 109 


(pp. 168, 288). Yet the literature on evidence is now so considerable, and 
recently reported decisions are so numerous, that it may be doubted whether 
a single editor can deal with all the material on the scale demanded by a 
leading book on evidence. It is no reflection on the work of the editor’s 
assistants to suggest that he might hereafter call in aid a team responsible 
for particular chapters. Phipson now forms Number 10 in the Common Law 
Library, and the editing of Clerk and Lindsell on Torts in that series might 
be regarded as a useful precedent. Some of the omissions indicated above 
can doubtless be remedied in the promised supplements to Phipson, but it is 
to be hoped that in the next edition members of an editorial team will 
reconsider statements of principle in the light of modern literature. The 
general editor might also recast the balance of the book, arranging for 
chapters (6.g., 18, 17, 28) of a single page or two or three pages to be 
combined with other matter; considering the deletion or redistribution of the 
contents of chapters (e.g, 8, 7) primarily concerned with procedural or 
substantive law; and either omitting the subject of estoppel or providing for 
its treatment in some place more appropriate than a chapter on judgments 
(87) and another (49) starting with the welght of evidence. These suggestions 
indicate no lack of appreciation of the difficulties which have been surmounted 
in producing the present edition. The previous edition must have proved 
something of a damnosa hereditas to any subsequent editor, and Mr. Argyle 
has courageously done much towards rendering the estate solvent. 


G. D. Noxes. 


Cocxiz’s CASES AND STATUTES ON Evipence. Tenth edition. By 
G. D. Noxss. [London: Sweet & Maxwell, Ltd. 1968. xxxi 
and 545 and (index) 18 pp. 57s. 6d. net.] 


Initratiy published in 1907 as Leading Cases on the Law of Evidence, 
Cockle’s book was not received with anything like general favour. It contained 
a selection of 160 cases in 224 pages of text, and Phipson reviewing the first 
edition ( (1908) 24 L.Q.R. 215) thought that this was carrying the tebloid 
principle too far. His criticism was that “statements of fact have been 
curtailed or dispensed with, arguments as a rule sacrificed, and judgments 
cut down to a sentence or two.” He found very little to commend the book 
apart from the carefully analysed ordering of its table of contents. 

The tenth edition contains a selection of some 250 cases in 400 pages 
together with extracts on evidence from almost 100 statutes plus the practice 
rules on evidence of the High Court, the county courts and the magistrates’ 
courts. Obviously the first edition has grown into a more substantial book. 
The main reason for this has been the practice of successive editors in adding 
subsequent cases and statutes whilst fearing to edit any of the established 
material, but it should be said in favour of the present editor that the book 
has improved in quality whilst in his hands, and he has not been afraid to 
revise out some rather deadish wood. 

No one could honestly accuse this or any other edition of Cockle of making 
an original or striking contribution to the law of evidence or its literature, 
but at the same time it has its uses. 

One of its main attractions is the inclusion of extracts from statutes and 
from the rules. Law teachers in persuading students to read cases can 
easily fail to give sufficient emphasis to statutes, and a student must often 
be left feeling that cases are more important than statutes. All praise to 
this book for giving greater space and significance to the statutes, even if 
they are included toward the end of the book, as it were as a makeweight. 

All credit must go to the editor for including in this edition so many of 
the important cases decided since the last edition. It is especially pleasing 
to see Jones v. D.P.P. [1962] A.C. 647, though the case is complex and the 
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judgments often conflicting so that to draw a précis from it is extremely 
difficult. 

Among other recent cases now included are R. v. Cook [1959] 2 Q.B. 
840; R. v. Flynn [1968] 1 Q.B. 729; R. v. Cokar [1960] 2 Q.B. 207; Corke v. 
Corke & Cook [1958] P. 98; Bratty v. Att-Gen. for N. Ireland [1968] A.C. 
886; Bearmans v. Metropolitan Police District Receiver [1861] 1 W.L.R. 684; 
Payne v. Harrison [1961] 2 Q.B. 408 and Rumping v. D.P.P. [1962] 8 
W.LR. 770. Among cases given increased attention are Chard v. Chard 
[1956] P. 259; Thompson v. Thompson [1957] P. 19; Subramaniam v. Public 
Proseoutor [1956] 1 W.L.R. 965; Kuruma v. R. [1955] A.C. 197. On the 
other hand much less attention is given to the High Trees case, and rightly so 
since the importance of the case is in the realm of substantive law. 

The way in which the new cases have been adapted for the text is infinitely 
more satisfactory than the perfunctory, constricted and ill-chosen extracts 
which have occupied so many of the pages of this book over successive 
editions. It is difficult to justify the continued inclusion of such cases as 
R. v. Ellis on p. 42; R. v. Blake & Tye and R. v. Foster, both on p. 48; 
R. v. Holy Trinity, Hull, p. 149; Attorney-General v. Bowman, p. 78; Maltby 
v. Christie and Slatterie v. Pooley at p. 180; Wharam v. Routledge, p. 826 
and a number of other cases, at least in their present form. The worst 
offender in this respect was the report of R. v. Simons (1884) 6 C. & P. 540 
in the previous edition and that has mercifully been removed. They add 
nothing to the knowledge and understanding of the subject which can be 
obtained from any basic textbook. There is no scope for the student to 
exercise his wits or to entangle himself with the sources. 

The editor’s policy of eliminating still further some of the introductory 
and discursive material and omitting footnote references to periodical and 
other literature. is quite justified in an age which has seen the student of 
evidence better provided for in the way of good and reabonably comprehensive 
textbooks. 

Professor Nokes’ contributions to this book during his editing of the last 
two editions are so markedly an improvement on some of the earlier work 
that it is a pity he hes not been wider-ranging in axing and revising more 
of that earlier work. There has been a very substantial reordering of the 
contents of this new edition, which is a definite improvement on the previous 
edition in this respect. It now approximates to the order of contents in 
Professor Nokes’ own textbook. This new order is helpful, but essentially this 
sort of casebook stands or falls by the care with which its cases are chosen 
and digested rather than the context in which they are presented. Professor 
Nokes in effect is recognising this in his policy of curtailing introductory 
discussion. ‘This makes the choice and synopsis of individual cases more 
crucial and the need for a thorough revision of the older material more 
immediate. 

J. A. ANDREWS. 


Tae ELEMENTS oF THE Law or Evipence. By Vera P. SARATHI. 
[Hyderabad: Booklovers Private, Ltd. 1961. 288 pp. Rs. 
6.00 net.] 


Tris little book is an introduction to the Indian law of evidence and intended 
for the use of students of the subject. Sir James Stephen’s Code, first intro- 
duced in 1872, is still in force, and Mr. Sarathi’s work is built around this 
structure, describing, elucidating and exemplifying Stephen’s principles. ‘The 
English law of evidence and the Indian are by no means identical, but are 
so substantially alike as to make their dissimilarities fruitful subjects for 
speculation. On the other hand, to one knowing little of present-day India, 
it would seem paradoxical that certain of our principles, founded in the 
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social or political expediencies of nineteenth-century (or earlier) England, 
and under fire today, should still be found satisfactory in an environment 
which would have appeared even more hostile to their continued existence (a 
topical example might be found in the law of privilege). 

In his purpose of presenting a brief, lively and provocative account of the 
law the writer—so far as one reader is concerned—succeeds admirably. 
Though Mr. Sarathi is content to refer to considerably less than one hundred 
cases, his text is liberally interspersed with literary allusions, ranging from 
Shakespeare, through Pope, to Charles Reade and Aldous Huxley, and from 
Arnold’s Sohrab and Rustwm to the inferential tours de force of Conan 
Doyles Sherlock Holmes in The Silver Blaze. His work may be commended 
also to pedagogues in search of terse and entertaining illustrations—“ suppose 
C wrote to B, that he suspected him of making love to A, C’s wife, and 
that he wanted to discuss the matter with him to avoid a public scandal. 
B writes in reply ‘Received your circular and I shall attend the shareholders’ 
meeting.’ ” 

The English reader may reflect sadly on the dearth of comparable works 
in his own country; or may be inspired to produce a “Shorter Illustrated 
Introduction to Criminal (or Company) Law.” Mr. Sarathi is to be con- 
gratulated on his book—but not, one regrets, upon his printers (who have 
done him much wrong). 

CEDRIC THoRNBERRY. 


INTERNATIONAL Law, TRADE AND Finance. REALITIES AND PROS- 
PECTS. By S. D. Merzerr. [New York: Oceana Publications, 
Inc. 1962. 182 and (index) 2 pp. $6.00 net.] 


Tue gathering together within one cover of papers published at different 
times can be justified as a tribute to a great scholar or on the grounds of 
convenience of access for the reader. If a living author chooses so to re- 
publish he ought at least to revise his work to remove unnecessary repetition. 
The book under review illustrates this point; Toynbee’s views on the nation 
state are referred to in identical terms twice (p. 17 and p. 109); the same 
quotation from Harrod, International Economics, is used on two occasions 
(p. 114 and p. 185). On the other hand, unlike many such collections, this 
does, with the exception of the first six chapters, possess a common theme, 
namely, the increasing regulation of international trade and finance by 
international law. 

Of the six chapters in Part One, the first is a plea for the view that there 
are “nonconsensual external standards which limit a nation’s freedom of 
action ... whether formulated in terms of ‘Natural Law,’ or in a philosophy 
of ‘Natural Rights,’ or, ... in an appeal to the ‘higher law’... or on 
moral convictions that there are ‘Some Generalities that Still Glitter’ ” 
Professor Metzger reaches this conclusion from a consideration of the doctriné 
of the legality of intervention on humanitarian grounds. How else, he asks, 
justify this rule which is a clear derogation from the principle that each state 
is sovereign within its own territory? But writers have denied the existence 
of this exceptional rule—see Brownlie, International Law and the Use of 
Foroe, p. 888. This example neatly illustrates the flaw in the approach to the 
existence of Natural law adopted by the author. In most cases the rejection 
of Natural law is a consequence of the denial of other, more general, propo- 
sitions upon the truth of which the existence of Natural law or any other 
system of absolute morals depends. It has always seemed to the reviewer 
strange that Christian writers should attempt to persuade others of the 
existence of Natural law, “made manifest in the order of nature by the 
Creator Himself and by Him engraved on the hearts of men with letters that 
may never be effaced,” while often avoiding all mention of God as the author 
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of the law: as well try to convince a man that it is possible to sgil to 
Australia without revealing that, unlike him, you believe the world is round. 
This chapter contains also a plea for realism in assessing the rate at which 
international law can be expected to grow. “It is simply a fact of life 
that at the present time and for a long time to come countries will not make 
open-ended commitments in many areas where commitments are possible, and 
will not make commitments at all in still other wide areas of activity” (p. 9). 
The author is justifiably sceptical of the attitude of Clark and Sohn in 
World Peace through World Law. 

Chapter 2 is disappointing Despite its title, “A Contract Approach to. 
International Law,” it turns out to be not an examination of the increasing 
importance of treaties generally in the growth of international law but rather 
a discussion of GATT and the U.S. Trade Agreements programme. In 
Chapter 8, “ Non-judicial Settlement of Disputes,” the author examines a 
number of international organisations in which binding decisions on disputes 
between members are settled within the body concerned by a system of 
weighted voting. As the author points out the success of this method gives 
rise to the question whether this system could be applied to voting in the 
General Assembly of the United Nations. The late Secretary of State, Mr. 
Dulles, is quoted in support of such a scheme. Clark and Sohn have prepared 
a plan based on such an idea (World Peace, p. 20 et seg.). The problem of 
keeping the size of the Assembly within limits can only be dealt with by 
dividing the states into a small number of classes. Once however the 
principle, one state, one vote is abandoned where will the line be drawn? 
Clark and Sohn, for example, give equal voting rights to China and the United 
States as countries with populations over 140 millions. The Chinese might 
well feel that the line has been arbitrarily drawn. 


The author’s reluctance to go too far too fast is well illustrated by his. 
discussion of reservations to the compulsory jurisdiction of the World Court. 
He is prepared to approve the French reservation which covers war, inter- 
national hostilities and crises affecting the national security. ‘Those who 
insist that a security exception would lead to effective nullification because 
it would be invoked in key cases are in the position of wanting all or nothing. 
It is clear they will ‘not get all.” What is the something that Metzger’s 
position gives? What excuse exists for accepting the compulsory jurisdiction 
in such terms that the court has jurisdiction only over those cases which 
the signatory would in any circumstances be prepared to submit to the 
Court? Are we to believe that the illusion of half a loaf is better than no 
bread at all? f 

Of the remaining two chapters in this part one is an examination of the 
Japanese Peace Treaty; the other an exercise in what seems to be a popular 
American academic pastime, criticising the Restatement. 

The remainder of the book is divided into two sections, trade and finance 
and investment, a somewhat arbitrary division. Thus the question of lability 
for damage caused by nuclear powered vessels is discussed in the part devoted 
to trade; lability for aircraft accidents in the part devoted to finance and 
investment. Some of the more interesting chapters trace the origins of GATT 
and the present trend towards a lowering of tariffs and the growth of free 
trade areas such as the E.E.C. The increasing scope of international laws is 
illustrated by the growth of treaty law regulating the rights of states to 
impose exchange controls and their obligations to recognise those of other 
countries. In chapter twelve the author discusses the International Develop- 
ment Association. This account makes it clear how inadequate are existing 
provisions for helping underdeveloped countries. Although IDA has a capital 
of $1 billion, Pakistan alone needs $400 million assistance in carrying out 
its five-year plan. Altogether fifty-one states require aid from IDA. 

In discussing, in Chapter 18, treaties of commerce and friendship 
Professor Metzger emphasises the Federal Government’s right in the 
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exercjse of its treaty-making power to override state laws. It is interesting 
that recently the German Constitutional Court, with the conflicting American 
and Canadian cases before it, followed the Canadian decision and refused 
to hold that the Federal Government could use its treaty-making power to 
extend the subjects placed within its jurisdiction (Reichskonkordat 6 B Verf 
GE 809 1957). 

It remains to comment on the quality of the printing. Unfortunately this 
can only be described as poor. On several pages the lower parts of letters 
are missing (¢.9., pp. 7, 89, 167). References are gathered together at the 
end of each chapter under the heading “Notes” except in the case of 
Chapter 6 where the heading is “ Footnotes,” an inconsistency made more 
obvious by the use of bold type to be found nowhere else in the book. Mis- 
prints occur on p. 57, line 85; p. 68, line 6; p. 99, line 18; p. 100, line 45; 
p. 104, line 12; p. 165, line 48. 

PauL Jackson. 


THe ACQUISITION OF TERRITORY IN INTERNATIONAL Law. By R. Y. 
JENNINGS, Whewell Professor of International Law in the 
University of Cambridge. [Manchester: Manchester Univer- 
sity Press; New York: Oceana Publications, Inc. 1968. vii 
and 87 and (appendix) 89 and (index) 4 pp. 18s. net.] 


Tus new book, based on the third series of Melland Schill Lectures delivered 
at the University of Manchester, is not a straightforward exposition of the 
law of acquisition of territory by states, but a discussion of certain difficulties 
and problems of general principle. 

The usual account of the law is in terms of a number of “modes” of 
acquisition, namely cession, occupation, prescription, accretion and conquest. 
Most of these are borrowed from the rules for the transfer of property in a 
system of private law. Professor Jennings shows that this analogy has 
misled us, for a state’s title to territory is not simply a matter of ownership, 
but signifies the right to exercise sovereignty over the territory. The exer- 
cise of sovereignty is a continuous phenomenon, and indeed denotes in turn 
the very existence of a state. There is in the international system com- 
paratively little scope for title to subsist independently of possession. 

This illumines many things. For example, in decided cases usually said 
to have depended on occupation or prescription by the successful party, it is 
to be observed that the court or arbitrator has in fact concentrated on present 
exercise of sovereignty by that party, and not much noticed its origins. A 
doctrine has been canvassed which subsumes all of these cases under a general 
principle of “consolidation of title,” by which title depends on present 
possession, fortified by the recognition, acquiescence or estoppel of other 
states. This view of the law finds considerable favour with Professor Jen- 
nings, although he is unwilling to see the whole “classical scheme of modes 
... precipitated into a general concept of cumulative estoppels” (p. 27). 

Similarly with the application of the perplexing doctrine of the Inter- 
temporal Law. This requires an act to be characterised in accordance with 
the law as it is at the time, and not retroactively deprived of effect just 
because the requirements of the law are at a later time more strict. In so 
far as a state’s title depends on its having taken possession of territory, which 
means having begun to exercise sovereignty over it, there is nothing repugnant 
to the rule against retroactivity in requiring that the display of sovereignty 
should have kept pace with the evolving law: “international law in this 
respect looks, so to speak, not only to a good root of title but also requires 
an actual vigorous plant” (p. 85). 

In what is perhaps the most valuable part of the book, the author discusses 
the related problems of title by conquest, disputes as to title and legislative 
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change. After carefully considering the authorities on conquest, gvhich 
traditionally is treated as a root of title, he concludes that this is not the case. 
Even where a state claims to be legally entitled to territory in the possession 
of another, in which event the use of force to capture it would not be 
aggression, he proposes that to ensure that the dispute is submitted to judicial 
determination, the claimant state if it declines this course should be presumed 
to have no title: a simple and practical suggestion. 

However, a condition of effectively depriving unlawful behaviour of its 
fruits is to offer means of obtaining just and proper changes in the law. 
How in the international system might a state be deprived of part of its 
territory in favour of another by a process of legislation, at least of the 
ad hoc, Private Act, kind? Paradoxically Professor Jennings here invokes 
the bias of international law in favour of present possession, by an ingenious 
extension of the doctrine of consolidation of title. If a state is deprived 
of possession, even by unlawful means, then, he suggests, the new possessor 
should obtain a good title if the society of states generally express their 
opinion that the transfer was just. This approval would be registered by 
recommendations of the United Nations General Assembly before the event 
or by subsequent recognition of the new status of the territory (although this 
involves a departure from the still nascent doctrine of non-recognition of new 
situations attained by means unlawful per se). Although it is at first sight 
rather startling to suggest invasion first and asking questions afterwards, 
there is in the cautiously phrased terms of Professor Jennings’ proposals a 
deal of robust common sense. He points out that some criteria which might 
justify a transfer of territory, such as geographical or historical affinities 
with other territory under the sovereignty of the transferee state, or the will 
of the inhabitants, have begun to emerge in the course of several recent 
disputes. 

Recognition, as he shows in another context, is not unconnected now with 
the acquisition of territory. For where a new entity emerges on the territory 
of an existing state, the newcomer’s independent exercise of sovereignty 
qualifies it to be recognised as a separate state. There is clearly a transfer 
of territory from the original state to the new one, and iw a time of general 
emancipation of colonies it has been the most common case. Yet, perhaps 
because it has no counterpart in private law, it finds no place in the “ modes” 
of the traditional international lawyer, who has in this case been preoccupied 
instead with questions of state succession and the nature of recognition. 

The book is packed with learned and illuminating argument. The author’s 
account of the present law is refreshingly up to date, and both lucid and 
exact. His assessments of doctrines still subject to controversy are balanced 
and authoritative. His suggestions for changes in the law are resourceful 
and pragmatic. The thoughtful and sanguine quality of the whole are in 
the best tradition of English writing on international law. 

A useful appendix contains the text of the arbitral award in the very 
important case of the Island of Palmas, which forms the basis of Professor 
Jennings’ discussion at numerous points, and the book is elegantly produced. 


C. A. WeEsTon. 


SERGEANT on Stamp Duties. Fourth edition. General Editor: 
B. J. Sms, LL.B., a Solicitor of the Supreme Court. [London: 
Butterworths. 1968. 649 pp. including an index. 95s. net. 
Supplement. ] 


Trege are now three standard textbooks on stamp duties, namely Alpe, 
Monroe and Sergeant. The most obvious difference that distinguishes Sergeant 
is that it is a bigger book than either of the other two. It is a work of 
reference, not intended to be a textbook for the student, and not suitable for 
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that purpose. The greater part of the book consists of the text of the Stamp 
Act, 1891, and the other statutes imposing or granting exemption from stamp 
duty, together with an exhaustive commentary on each enactment. For 
research on a particular point arising in practice, this is plainly the best way 
of setting out the law. However the practitioner who simply seeks a quick 
answer to a fairly obvious point, such as the stamp duty on a deed creating 
an annuity, cannot, by thumbing through the text of the statutes and the 
commentary, find the aw on this topic. With this in mind the editors have 
included at the end of the book, immediately before the index, an alphabetical 
table of stamp duties and exemptions, which gives the rate of stamp duty 
where it can be given shortly, and also gives the page of the text where the 
matter is fully dealt with. The book is thus compiled so as to form virtually 
an Encyclopaedia of stamp duty. 

Plainly this book will now form the standard authority on stamp duties. 
It deals with the law in far greater detail than Monroe, and, although its 
contents are arranged in much the same manner as those of Alpe, the com- 
mentary provides a more reasoned statement of the manner in which the 
courts have interpreted the statutory provisions. 

The editors have brought the law up to date with commendable efficiency 
and, subject to one proviso, the reviewer has not been able to detect any 
mistake or omission. The proviso mentioned is that the new edition was 
published at a time when Parliament was considering making far-reaching 
amendments to the law of stamp duty. Following the Finance Act, 1968, 
is was necessary to bring out a supplement. No blame for this attaches to 
the publishers or the editors, who have simply suffered one of the hazards 
of publishing a law book. 

The only criticism that this reviewer would venture to make is that the 
First Appendix contains reports of thirteen cases dealing with stamp duty. 
These take up about 100 pages of print. It may be questionable whether this 
is a proper way to report cases otherwise omitted from the regular law 
reports. Would not it be better to publish a separate volume containing 
these reports, so that they need not be republished with each fresh edition? 

The law of stamp duties is, like most Revenue law in Great Britain, 

‘untidy, Wogical, and at times capricious and unjust. In this it resembles 
what the common law is sometimes said to have been, before the liberalising 
influences of equity. This book is an example, how a great deal of careful 
scholarship has to be devoted to a part of the law that has a great deal to 
do with nice distinctions and verbal differences, but very little to do with 
justice. 

Lastly, it must be stated that the law given is that of Scotland as well as 
England. Bearing this in mind, the'reader need not be puzzled to learn that 
a five shilling stamp requires to be affixed to a Precept of Clare Constat. 


D. C. Porrer. 


Tar POLICE AND THE Pusuc. An Inquiry presented by C. H. 
RoLrm. [London: William Heinemann, Ltd. 1962. 199 pp. 
80s. net. ] 


‘We have become accustomed to two different ways of trying to find out the 
opinion of the public on some topic, in this case the relationship between the 
public and the police. One is the method adopted by Mr. Rolph, himself a 
former police officer, who has asked eight men of different backgrounds and 
experience to express their own views. The other is to question a representa- 
tive sample of the population and to draw general conclusions from this 
survey, as was done by the recent Royal Commission on the Police (Cmnd. 
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1728, paras. 881-850). Mr. Rolph’s book, which was in the press befoge the 
Willink Report was published, because of its selective method cannot logically 
confirm or weaken the findings of the Government Social Survey incorporated 
in that Report. Yet his contributors do in fact illustrate some of those find- 
ings, for example, that lawyers and journalists are among those most strongly 
of the opinion that relations between the police and the public have deterio- 
rated in recent years, that allegations of malpractices come mostly from those 
who are preoccupied with the behaviour of the police in the courts, and that 
probably the greatest need is a stronger spirit of co-operation with the police 
on the part of members of the public. 

Mr. Rolph’s outline history of the police is written in a rather cheap 
journalistic style, but he does something to disarm criticism by saying that he 
finds all the other contributors “ wrong-headed in one way or another.” Mr. 
Du Cann, after letting loose a few clichés, makes the useful suggestion that 
the accused should either write his own statement (after all, most of us are 
literate now) or be given a copy of the police version. John Chandos makes 
much ado about very little in his account of how he refused to open a bag 
that he was carrying through the streets in the early hours of the morning. 
Has he never had his own house broken into or heard how thieves have been 
caught with the swag in this way? The police had no excuse for treating 
Frank Norman in the manner they did, even though he shows himself to be 
an anti-social slangster; but he exaggerates the readiness of magistrates “to 
believe every word a copper says while he is under oath.” The hostile attitude 
of teenagers towards the police is one of the findings of the Government 
Social Survey, so it is interesting to learn from Michael Voelcker that this 
hostility is found either among a small minority who are strongly antagonistic 
towards authority generally or is an expression of group feeling rather than 
the views of individuals. We agree with Colin MacInnes that most criminals 
are feckless and stupid rather than evil, and that their lives are pointless and 
drab. He does well to draw attention to what he calls the “criminal 
menopause.” 

Present or former senior police officers deserve an attentive hearing from 
their special point of view. The Chief Constable of Huntingdonshire finds 
the root of the problem in the public “which seems to have lost much of its 
moral standard,” yet he sees not so much a lessening of popularity for the 
police as a wearing away of the veneer of compliance. Something might be 
done in the schools to inculcate a better attitude in children. The press have 
their responsibility in police-public relations, and the adult public have their 
social obligation to help the police. This last point is also stressed by Edwin 
Brock, a former member of the Metropolitan Police Force, and by William 
Gay, a law graduate and now Chief Constable of the British Transport Com- 
mission Police. Mr. Gay discusses the change from rural to urban recruiting 
of policemen, who are mostly drawn from fairly humble ranks of the com- 
munity and live a rather isolated life. One difficult problem is presented by 
the new commercial security organisations, which bear some analogy to 
medieval private armies. 

Mr. Rolph in his concluding chapter tells us that in twenty-five years of 
police experience he has never come across one instance, at first-hand, of 
police violence to prisoners who did not initiate the violence themselves. In 
his view the great need is for improved “public relations,” although, as 
Mr. Gay says, criminal investigation is not an exercise in public relations but 
a grim struggle. One consolation given us by both Mr. Rolph and the 
Willink Report is that hostile critics are more articulate than those who are 
satisfied with the present state of affairs. 


O. Hoop Parmurs. 
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THe PakapoxEs or Freepom. By Smney Hoox. [Berkeley and 
Los Angeles: University of California Press. 1962. ix and 
152 pp. $4.95 net.] 


Ix Enotanp only a tiny minority of political scientists is able to make any 
constructive contribution to the controversies of the public lawyers; for, taken 
by and large, the political scientists know precious little law. Our last 
indigenous gadfly was Harold Laski; today our gadflies are all observers from 
overseas. American public lawyers do not suffer from the silence of those 
who work in peripheral disciplines. Because their administrative process is 
more open than ours, it attracts the searching scrutiny of administrative 
lawyers and political scientists alike. Because the Supreme Court is a major 
policy-making institution of government, because its decisions are pregnant 
with unconcealed value-judgments, the philosopher, the political scientist, the 
economist and the sociologist are able to participate meaningfully in the great 
debates that arise. Sydney Hook’s Jefferson Memorial Lectures are typical 
of the proceedings of this vast multidisciplinary seminar. Delivered by an 
uninhibitedly outspoken political philosopher, they get to the roots of some of 
the most fundamental issues in American constitutional law. 

The first lecture, entitled “Intelligence and Human Rights,” is essentially 
an attack on absolutist conceptions of the American Bill of Rights. In par- 
ticular, he assails the remarkable position recently adopted by Mr. Justice 
Black—that the First Amendment, in prohibiting Congress from abridging 
freedom of speech, must be construed in an absolutely literal way, that this 
interpretation reflects the intentions of the founding fathers and any other 
method of interpretation is fraught with serious dangers Demolishing this 
Aunt Sally could well be a tedious spectacle, but the author throws off so many 
stimulating asides in the process that the reader’s interest is held throughout. 
His main conclusion, that intelligent beings are perfectly capable of guarding 
against the abuse of guaranteed rights by setting rational limits to their 
exercise without slithering down a slope to the abyss, is hardly original; the 
journey, however, is more diverting than arrival at the destination. If 
Professor Hook had read the Nigerian Constitution he would doubtless have 
approved of the section which provides that the permissible restrictions upon 
the right of freedom of expression must be such as are “ reasonably justifiable 
in a democratic society.” 

In his second lecture he doubts the value of judicial review of congressional 
(as distinct from state) legislation. The record of the Supreme Court in this 
field has certainly been unimpressive, but the author’s objections are more 
serious. Why should a body of nine unrepresentative judges be thought to 
be better equipped to safeguard the public welfare than the elected represen- 
tatives of the American people? What is it about the American people (and 
their representatives) that makes them less trustworthy than the British? It 
would be impertinent to suggest an answer, particularly to an author who has 
graciously conferred a peerage on Dicey (p 96). 

The most important of the three lectures deals with “Intelligence, Con- 
science, and the Right to Revolution.” This happens to be especially 
interesting to English readers in the light of the questions provoked by the 
activities of the Committee of 100, for the author makes an acute analysis of 
the problems raised not merely by forcible opposition to established govern- 
ment but also by civil disobedience, conscientious objection and anti-democratic 
conspiracy, in the light of political theory and contemporary issues. To 
attempt a summary of the argument would inevitably be unsatisfactory; one 
may strongly commend it to the potential reader’s attention. Two observations 
should, however, be made. First, in passing judgment on a person’s moral 
right to obey his conscience in preference to the law, it is easy to become so 
fascinated by the fervour of his conscience that one ceases to evaluate either 
the morality or the rationality of his beliefs. Secondly, although in this lecture 
Professor Hook steps outside the role of an American talking to Americans, 


118 THE MODERN LAW REVIEW Vor. 27 


one still receives uncomfortable reminders of a tendency to universalise the 
American experience in inapposite contexts. It is all very well to say that 
“underlying all other differences is whether we are to live in a free society or 
a totalitarian one”; but the fact of the matter is that in Latin America, Asia 
and Africa to-day, for every political society that is free (in Professor Hook’s 
sense) or totalitarian there are four political societies that are neither. When 
conceptual antinomies are inadequate the value of a political phtlosophy 
founded on them is impaired. But Professor Hook’s analyses are fortunately 
stout enough not to depend for their support entirely on an oversimplified 
image of the world around us. 
S. A. DE SMITE. 


APPELLATE COURTS IN Tae Untrep STATES AND ENGLAND. By 
DELMAR Kanten. [New York: New York University Press. 
1962. 180 pp. $6.00.] 


Tus book is the fruit of an interchange of visits between distinguished teams 
of English and American lawyers, headed respectively by Lord Evershed and 
Mr. Justice William J. Brennan of the U.S. Supreme Court, undertaken with 
the object of seeing what each could learn from the other about the working 
of appellate courts. Professor Karlen, of the American team, has now made 
it possible for all those who were not privileged to belong to either of the 
teams to see what they saw and learn what they learned. Part i of the book 
describes the American system, taking as examples the Appellate Division of 
the New York Supreme Court (First Department), the New York Court of 
Appeals, the United States Court of Appeals for the Second Circuit and the 
Supreme Court of the United States. A separate chapter is given to each of 
these tribunals and its working is described with great lucidity and in close 
detail. Part ii deals in the same way with English appeals and contains 
separate chapters on the Court of Appeal, the Court of Criminal Appeal, the 
House of Lords and Privy Council and the Divisional Courts. It is impossible 
for an English barrister reading Part il not to be impressed by the accuracy 
of the professor's observation. I have found almost invariably that a 
foreigner, or even an English layman, writing about our courts gets things 
wrong somewhere. But Professor Karlen does not; and the fact that he is 
so surprisingly accurate about English appeal courts, which are foreign to him, 
makes one feel confident that he is wholly accurate in his descriptions of 
American courts, which are not. 

In Part iii he draws a comparison between the data assembled in Parts i 
and ii, and this comparison I found particularly stimulating because it con- 
firms most of my favourite prejudices. I have always supposed, for instance, 
that the United States of America is a lawyer-ridden country (which in turn 
I have always regarded as one of the badges of a primitive culture). It seems 
that I am right. “In New York State alone,” says the Professor, “ there 
are more than twice as many lawyers as there are barristers and solicitors 
combined in the whole of England” and “in the United States there are over 
600 judges engaged exclusively in appellate work” as against twenty-one in 
England. What, one wonders, do all these people do? Since the Professor’s 
calculations show that the case-load per judge is about equal in the two 
countries, the answer seems to be that they manufacture and multiply appeals; 
certainly the student of Part i can hardly avoid the conclusion that appeals 
are far too numerous. It seems to be quite normal to allow at least two 
appeals from a state court of first instance, in addition to the possibility of 
an ultimate appeal to the Supreme Court of the United States. Nor, it would 
seem, can any result be regarded as finally settling the point at issue, since 
“in the United States an appellate court is free to overrule its own previous 
decisions” and “a decision is never beyond the reach of challenge in a new 
lawsuit.” Enfranchised as they are from the slavery of precedent, you might 
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have expected that they would not trouble to report many decisions. Quite 
the contrary; they report everything. “American case law grows at the rate 
of hundreds of volumes a year” and the judges “are called upon to compare 
minutely the fact patterns in previous cases with the one before them in order 
to avoid treating one litigant differently from another.” I can see no sense 
in this except to make business for the legal profession. Nor, so far as I can 
judge, does the Professor. He points out that it increases the cost in time 
and money of litigation, that “the citation of cases tends to become a habit, 
almost an obsession, with dozens of cases being cited where one would do” 
and that “electronic data-retrieval machines” are being developed to sort out 
the wheat from the chaff of unlimited reporting. (By an interesting 
coincidence I have received the news that Alvin J. Gershenson, the President 
of the Electronics Corporation of America and himself a member of the 
American Bar Association, has invented a machine for doing this very thing 
which he hopes will cut the cost of legal research by 75 per cent.) I do hope 
that this will serve as a warning to Mr. Megarry, who has been flirting 
recently with the ghastly notion that English barristers ought to read the 
Australian, Canadian and New Zealand law reports as well as our own. 
(Lawyer and Litigant in England (1962), p. 161.) 

Another striking difference between our two systems is that American 
appellate judges spend far more time in their chambers than they do in court. 
A judge of the Appellate Division of the New York Supreme Court (First 
Department) sits in court for only eight days in every four weeks. This is 
due primarily to the American system of deciding appeals on written briefs 
and discouraging oral argument. The result is a vast amount of homework 
for Judges and, in spite of the comprehensiveness of the briefs (I have one 
in my chambers which runs to more than 170 pages) they have to be assisted 
by salaried law clerks in order to get through the necessary research. They 
also have to spend much time arguing with each other in private. I cannot 
see that English law has anything to learn from these techniques; on the 
contrary, Mr. Megarry’s commendation of the “comprehensive orality” of 
our own procedure is to my mind wholly convincing (op. cit., p. 168 et seq.). 

Various other differences are noted by Professor Karlen: there are no 
awards of costs to discourage frivolous appeals, standards of advocacy are 
low because few lawyers specialise in particular subjects, judges are often 
appointed as a result of political pressures, and they not uncommonly resign 
their office in order to re-enter private practice. Taken all in all, it would 
seem that the two systems, albeit stemming from a common root, have grown 
so far apart that there is very little indeed that could be successfully grafted 
from one onto the other. Lord Evershed and Mr. Justice Brennan are united 
in calling this record of the interchange of visits “a book of lasting 
significance ”; but I wonder. 

C. P. Harvey. 


Dickens anD Crime. By Pmr Corums, Warden of Vaughan 
College, University of Leicester. Cambridge Studies in 
Criminology, Vol. XVII. [London: Macmillan. 1962. xii 
and 871 pp. 865s. net. ] 


Suca is Dickens’ position in the affection of English readers that he is in grave 
danger of becoming all things to all men. Not enough with being the most 
full-blooded (if not the most subtle) of Victorian humorists, he has been 
made out a profound moralist and even come to be looked upon, in our latter 
days, as a social rebel constantly at war with the abuses of his time, an 
indefatigable reformer of deep humanitarian zeal, much in advance of his 
time in understanding, and showing the evil of crime as but a manifestation 
of the dual nature of man’s endowment. 
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It is to bring assertions such as these to the touchstone of Dickeng’ own 
words in his novels, essays and letters that Mr. Philip Collins has undertaken 
his study of Dickens and Orime, a close and thorough examination of all 
available evidence in the field. The result is salutary and sobering. If he 
was “the greatest instructor of the Nineteenth Century,” as The Times called 
him when he died, his instruction was not always what, with hindsight, one 
would like to believe today. A statement like Forster’s that Dickens’ “active 
agitation against public execution . . . never ceased until the salutary change 
was effected” has, for instance, been repeated over and over again, even in 
legal textbooks. Closer investigation shows that the claim cannot be sustained 
(p. 241); between the time when Dickens wrote his famous articles and letters 
denouncing the abuse and actual abolition almost twenty years passed during 
which he took apparently little further interest in the subject. That at one 
stage he opposed capital punishment as such is widely known; what has been 
invariably overlooked is that he later abandoned his opposition and indeed 
carried the volte-face so far as to describe as “croakers” those who felt as 
he had formerly done (p. 246). If being in two minds on the issue may be 
considered respectable at least since even Parliament found itself in this 
predicament a few years ago, the same can, alas, hardly be said of Dickens’ 
attitude to prisons and what went on there, like for instance his flerce and 
foolish opposition to any useful work in prison. “We have strong doubts of 
the propriety of bringing the results of prison labour into the over-stocked 
market,” he wrote in 1850, a remark which has an all-too-familiar ring even 
today; what Dickens evidently welcomed was, as it was put in Household 
Words, a criminal “sweating profoundly at the treadwheel or the crank, and 
extremely galled to know that he is doing nothing all the time but undergoing 
punishment.” 

It would be a mistake to single out the strong streak of sadism, which is 
equally noticeable in the novels, for particular censure; Dickens simply shared 
it with his contemporaries, as he shared, and expressed to perfection, their 
melodramatic taste for orgiastic scenes of violence. “The ideas predominating 
in his mind at any particular moment,” Mr. Collins points out convincingly, 
“were in general those most current in public opinion.” In fact, Dickens’ 
fascinated preoccupation with crime and punishment and his ideas about it 
were, for good or ill, not in conflict with his time, but very much a faithful 
reflection of it. Thus he believed in deterrence, not merely because he had 
little faith in the possibility of reclaiming offenders for a useful social life, 
but because he was at one with the little shopkeeper in fearing for property 
and the status quo. The lower middle-class home was his criterion of virtue 
and determined his attitude: perhaps here the secret of his overwhelming 
success may lie, even today. 

It is the very fact that Dickens expressed so demonstrably the ideas of 
hig time which lends justification to the inclusion of this volume in the 
Cambridge Studies in Oriminology. For this enables the author to give us a 
most valuable picture of crime and its treatment in the mid-nineteenth 
century as seen through the eyes of the contemporaries, indeed through the 
eyes of one who was a particularly active, shrewd and suggestive observer, 
even if he was not able, and never really tried, to rise above the prejudices 


of his age. 
H. A. Hasorermann. 


THE 
MODERN LAW REVIEW 


Volume 27 March 1964 No. 2 


HEDLEY BYRNE v. HELLER: JUDICIAL 
CREATIVITY AND DOCTRINAL 
POSSIBILITY 


Marx Twain doubted whether lawyers had ever been children. 
Despite his doubts there is evidence that once upon a time all 
lawyers, and hence even judges, were young. It is even possible 
that the typical judge was seriously influenced by his childhood. 
Looking at the state of English law relating to negligent behaviour 
at the beginning of 1968, it is perhaps legitimate to suspect that 
the judges were influenced by the nursery rhymes learnt at their 
mothers’ (or more likely their nannies’) knees. For the common 
law appeared to embody the policy that “‘ sticks and stones may 
break my bones, but words will never harm me.” 

With the decision of the House of Lords in Hedley Byrne & Co., 
Ltd. v. Heller & Partners, Ltd., a serious inroad has been made 
into the existence of this principle. Words have by no means 
been put on a par with sticks and stones, but a concession has 
been made to the possibility that some words may be at least 
as harmful as physical injury. The omnipotence in this area of 
Derry v. Peek,? embodying into English law the strongest form 
of nineteenth-century laissez-faire individualism, has been declared 
to be apparent rather than real. Until the recent decision, a 
remedy for financial loss * resulting from a negligent statement was 
thought to exist only in exceptional circumstances. It was assumed 
that no remedy would exist unless fraud were proved so that an 
action in tort for deceit might lie, or consideration could be shown 
to exist so that an action in contract might be brought, or the 
facts were found to come within one of the categories of fiduciary 
relationship where equity offered a special protection. 


Bone, © 2 mee E.R. 575; [1963] 3 W.L.R. 101 (Lords Reid, Morris, Hodson, 


2 (1889) "a yes Oas. 887. 
8 bir the false statement leads to physical injury a remedy is available: 
, Sharpe v. Avery [1988] 4 All B.R. 85 (0.A.); Clayton v. Woodman 
£ Pion [1961] 8 AN Fr 249, revd. on facts [1962] 1 W.L.R. 920 (C.A.). 
121 
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A more general remedy has long been thought necessary by 
commentators. The development of a complex commercial system, 
and in this century a more general participation in that system 
by the population at large, has made the absence of a general 
remedy for statements leading to financial loss appear increasingly 
anachronistic. While nineteenth-century concepts, particularly a 
reluctance to impose liability and an assumption that every man 
was capable of looking after his own affairs, combined to dominate 
the common law, the situation appeared tolerable. But since the 
establishment, some thirty years ago, of a generalised remedy for 
physical damage caused by negligence,* the emergence of a parallel 
remedy for financial loss not caused by physical harm has been 
heralded but has never appeared. ‘The difficulties were obvious. 
If every false or negligent statement were to give rise to a cause 
of action, the work of the courts might well come to a standstill. 
More immediately, the lack of political appeal of such a new 
imposition of liability made it virtually certain that it would not 
be achieved by parliamentary legislation in the foreseeable future. 
The increasing reluctance of the English judges to indulge in judicial 
legislation also made it seem unlikely that a solution would come 
from the judiciary, except possibly by very slow accretion. 

Hedley Byrne has belied this latter prophecy. The liability 
for false statements has taken a major step forward. It is still 
far from universal; but few would advocate liability for all 
false statements. It is however general. A duty of care to make 
non-negligent statements is imposed whenever a special relationship 
exists and responsibility is not expressly disclaimed. Future 
development then will presumably be through a use of this special 
relationship, although its sphere of operation remains clouded. 
Its impact will depend largely on how far the judges of the next 
decade are prepared to take it. The possibilities are, however, 
immense. The decision has shifted the emphasis from fraud, 
consideration and fiduciary relations to a more generalised remedy 
as far as false or negligent statements are concerned. It is not 
yet clear whether this remedy lies within the traditional ambit 
of tort, or somewhere between tort and contract. If the latter, 
a whole new area of the law may be opened up for development. 
Whichever line is ultimately taken vital changes appear to have 
been effected indirectly in contract. Not only will there be the 
possibility of major changes of importance in different doctrines, 
but, by offering a remedy where special relationships but no con- 
tracts exist, those basic concepts in the English law of contract, 
a strict concept of privity and a narrow view of consideration, 
have been made less important. But whatever Hedley Byrne may 
ultimately be held to have decided doctrinally, it represents the 


4 Donoghue v. Stevenson [1982] A.C. 562 (Scot.). 
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most interesting exercise in the judicial development of the common 
law since Donoghue v. Stevenson. 


I. Taz DECISION AND THE JUDICIAL PROCESS 


(a) Situation © and Decision 


In the summer of 1958, Hedley Byrne & Co., Ltd., advertising 
agents, received instructions from Easipower, Ltd. to book sub- 
stantial advertising time on television and advertising space in 
newspapers. This made Hedley Byrne personally liable on the 
contracts since the Television Companies, at least, insist on such 
agents becoming del credere agents. Hedley Byrne were therefore 
anxious to discover the creditworthiness of Easipower. They 
chose whet is the traditional method of discovering this informa- 
tion and asked the branch of the National Provincial Bank at which 
they banked to discover what Easipower’s financial position was. 
That branch of the bank passed the request to the National 
Provincial city office. On August 18, the city office phoned Heller 
& Partners, Ltd., a firm of merchant bankers, who were not only 
bankers to Easipower, but had recently taken over the financing 
of that company mainly through a process of sales and stock 
financing. The survival of Easipower was dependent on the con- 
tinuance of such financing. There was a conversation between the 
city office of the National Provincial Bank and one of the partners 
of Hellers. The defendants’ record of the conversation, which was 
accepted as accurate, showed: 


“ They wanted to know in confidence, and without responsi- 
bility on our part, the respectability and standing of Easipower, 
Ltd., and whether they would be good for an advertising 
contract for £8,000 to £9,000. I replied the company recently 
opened an account with us. Believed to be respectably consti- 
tuted and considered good for its normal business engagements. 
The company is a subsidiary of Pena Industries, Ltd., which 
is in liquidation, but we understand that the managing 
director, Mr. Williams, is endeavouring to buy the shares of 
Easipower, Ltd., from the liquidator. We believe that the 
company would not undertake any commitments they are 
unable to fulfil.” 


Three months later the process was repeated, but this time 
the inquiry was whether Easipower was “ trustworthy, in the 
way of business, to the extent of £100,000 per annum advertising 
contract.”? On November 11, 1958, Hellers wrote a letter to the 
city office of the National Provincial Bank headed ‘‘ Confidential ”’ 
and marked “ For your private use and without responsibility on 


5 The facts are not fully reported in the House of Lords decision. In this 
section they have been taken from the unreported judgment of McNair J. at 
first instance, which appears as Document 14 ın the Appendix to the ‘‘ Case” 
before the House of Lords. 


124 THE MODERN LAW REVIEW Vow. 27 
the part of the bank or its officials.” In this letter Hellers “said 
that Easipower was a “ respectably constituted company, con- 
sidered good for its ordinary business engagements. Your figures 
are larger than we are accustomed to see.” 

It was not disputed that Hellers expected these communications 
to be forwarded by the National Provincial Bank, and to be relied 
on, although they did not know the identity of the firm making the 
inquiry. All the communications were forwarded to Hedley Byrne 
who did not know the identity of the bank making them, but 
who nevertheless relied on them. On November 20, Hellers, a 
week after the second statement of creditworthiness, discovering 
that the expected upturn in Easipower’s sales had not occurred, 
gave formal notice to the company that its overdraft must be 
reduced substantially. A week later Easipower instructed Hedley 
Byrne to cancel all outstanding commitments. This still left 
over £17,500 outstanding and a few days later Hellers, as bankers 
to Easipower, dishonoured a cheque for £2,711 drawn in favour 
of Hedley Byrne. Early in 1959, Hellers decided to discontinue 
their financing of Easipower, on which the latter was dependent 
for its survival. A receiver was appointed under their debenture, 
and Easipower was forced into liquidation. As secured creditors, 
Hellers were paid the full amount of their overdraft with interest; 
Hedley Byrne received 2s. 6d. in the £, leaving over £15,450 
outstanding.° 

The plaintiffs’ action against Hellers came on before McNair J. 
sitting in the Commercial Court.” Having abandoned the allega- 
tions of fraud on the first morning of the six-day hearing, Hedley 
Byrne sought to prove that there was nevertheless a breach of a 
duty of care, particularly with respect to the first reference, since, 
if they had not accepted that, they would have been able at that 
stage to have cancelled the television bookings. McNair J. found 
that both the references were negligently given, but he held that, 
on the authorities, Hellers owed no duty of care. The decision 
was upheld by the Court of Appeal (Ormerod, Harman and 
Pearson L.JJ.).2 Basically the Court of Appeal took the same 
view of the law as it had taken in Candler v. Crane, Christmas & 
Co.® There it had been held that where accountants prepared 
a balance sheet of a company with the knowledge that it would 
be shown to a potential purchaser of that company and did in 
fact discuss it with him, although such balance sheet was prepared 
negligently, no duty of care was owed. When pressed by counsel 
for Hedley Byrne with the dicta in earlier cases about ‘“‘ special 


6 Subsequently, the £2,711 was paid in full, and a larger bankruptcy dividend 
was paid. Jiasipower was re-formed and is now trading successfully under 
the name of Dreamland Electrical Appliances, Ltd. Daily Telegraph, October 
14, 1968, p. 8. 


1 Unrepo . Bee note 5 above. 
8 [1961] 8 All E.R. 89L 
o [1951] 2 K.B. 164 (C.A.). 
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relationship ” the Court of Appeal held that if they meant anything 
more than an equitable fiduciary relationship, they did not cover a 
banker and a third person relying on a reference.” The basic 
approach of the Court was, however, best summarised by Danck- 
werts L.J. who concluded: ‘‘ In my opinion once the plaintiffs here 
decided to abandon their charge of fraud they had no hope of 
success,”? 1 

Before the House of Lords, the respondents advanced three 
main and alternative reasons why the appeal should be rejected. 
First, it was said that a plaintiff could not recover for financial 
loss caused by a careless statement, in the absence of fraud, 
unless a special duty was owed, and that this duty was owed 
only where there was a contract, a fiduciary relationship, or where 
the harm arose from physical damage done to the property of the 
plaintiff. Secondly, it was argued that even if the law were held 
not to be limited to the enumerated categories, it was settled 
by binding authority that a banker giving a reference in circum- 
stances such as those facing the House was not within any special 
proximate relationship. Thirdly, it was argued that even if 
bankers and third parties could be included in such relationships, 
the facts of this case, and especially the disclaimers, made it 
inapplicable here.1# 

For this third reason all the Law Lords agreed that the appeal 
must fail.1* The exclusionary words clearly negatived a duty of 
care. As will be seen, some of their lordships, even in the absence 
of such exclusion, so limited the obligation of a bank towards a 
third party, that they went a long way towards accepting the 
second of the reasons advanced by the respondents. The case, 
therefore, might have been dismissed without analysing the general 
duty of care which was the basis of the first reason. In fact 
the five extensive speeches were concerned almost exclusively with 
the first point. A pedantic court could therefore restrict the 
impact of Hedley Byrne by treating the major portion of its 
reasoning as obiter*4; but it would require to be a bold court. 


10 See especially [1961] 8 All E.R. 801 at pp. 901, 902. 

11 Ibid. at p. 908. 

12 In both the Court of Appeal and the House of Lords, respondents sought to 
dispute the tmal judge’s finding that there was neghgence, but since both 
appeal courts found there was no duty of care, the finding was not re- 
examined. The respondents also pleaded that any damages suffered by the 
appellants were too remote and 4 the appellants’ claim was defeated b 
the Statute of Frauds Amendment Act, 1828 (Lord Tenterden’s Act), whi 
requires an acknowledgment to be signed by the person chargeable and 
witnessed by two persons before being actionable. 

18 Per Lord Reid at p. 586; per Lord Morris at p. 595; per Lord Hodson at 
p. 599; per Lord Devlin st p. 618; per Lord Pearce at p. 618. 

14 Bpeech of Sir Milner Holland, Annual General Meeting, Bar Council, July 15, 
1968: “One matter has ansen in the last few weeks which has attracted a 

ood deal of attention. I refer to the obiter observations in the House of 
Fords in the Hedley Byrne case; they were, of course, obiter since the 
decision was against liability.” 
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The speeches here were all clearly given per curiam, aftef full 
argument of the principles and precedents by counsel for both 
sides, spread over eight days of oral argument, and with a full 
realisation on the part of each of the Law Lords that the vital 
question at issue was the extent of the duty of care, and, only 
incidentally, its application to the facts before them.*® 


(b) The Orthodow Approach to the Judicial Process 


The essential theme of all the speeches in the House of Lords was 
that a duty of care could exist for negligent statements causing 
financial loss outside the traditional concepts of deceit, contract 
and equitable relationships. In holding this the House disapproved 
Le Lievre v. Gould,“* upon which the reasoning of Candler v. 
Crane, Christmas was based, and, in so doing, made a major change 
in what had, up until that time, been regarded as settled if 
unsatisfactory law. 

It was this willingness to rework the common law in the area 
of negligent misstatements that is, in many ways, the most signifi- 
cant aspect of this decision. The modern English judges and legal 
profession have frequently been accused of an unwillingness to 
indulge in any such reworking. Professor K. C. Davis of the 
University of Chicago, for instance, writing recently of the English 
legal system criticised the judges who “ purport to limit them- 
selves to precedents and logic; they purport to have no concern 
for the policies on which the law necessarily rests ” 7° leaving 
the fundamental weakness ‘‘ that English judges deny responsibility 
for remoulding judge-made law in order to improve it, to keep 
it abreast of current conditions, and to make it better serve the 
needs of living people.” 1” Professor Davis also alleged that the 


15 “ When a superior tribunal, and especially the ultimate tribunal, devotes 
much thought and dialectic to discussing a controverted problem of law, it 18 
really quite artificial, and it is also impracticable, to put the fruit of its 
labours into an academio category of dictum and treat it as of no authority. 
In fact, no court with # sense of responsibility will dream of doing so, 
because it 18, after all, an exposition of the law after mature deliberation, 
whether or not it 1s to be regarded technically as contributing decisively to 
the issue. Textbook refinements cannot m practice prevail against such 
weighty and deliberate pronouncements, and it would be absurd to regard 
them as so much wasted breath.'’ Allen, Law ın the Making (6th ed., 1958), 
p. 255. See also per. Lord Simonds in Jacobs v. L.C.C. [1960] A.C. 861 at 
p. 878, cited note 21 below. Note also the view of Lord Devlin [1968] 2 
All E.R. 676 at p. 612: “I have devoted much time and thought to consider- 
ing the first reason given by counsel for the respondents for rejecting the 
appellants’ claim. I have done so, not only because his reason was based on 
& ground so fundamental that it called for a full refutation, but also because 
it is umpossible to find the correct answer on the facts to the appellants’ 
claim until the relevant criteria for ascertaming whether or not there is a 
daty to take care have been clearly established. 

15a [1898] 1 Q.B. 491 (C.A.). See p. 188, below. 

16 Davis, ‘‘The Future of Judge Made Public Law in England: A Problem 
of Practical Junsprudence ’' (1961) 61 Col.L.Rev. 201 at p. 210. K 

17 Ibid. at p. 217. 
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same arid approach existed throughout the profession and in 
academic law.1® 

There is much truth in these criticisms. The House of Lords 
in the 1950s was, on the whole, unconcerned with the need to 
develop the common law to meet changed social conditions. It 
may well be that had Candler v. Crane, Christmas been taken to 
the Lords in 1951, the House would not have felt able to remould 
the law in the way it was done in 1968. Circumstantial evidence 
of this is available in the form of a speech made by Viscount 
Jowitt, Lord Chancellor from 1945 to 1951, about the way the 
House might treat an appeal in Candler v. Crane, Christmas: 


“I am in a somewhat delicate position because if Candler’s 
case did come up in the House of Lords I might find myself 
presiding, and therefore I do not desire to express any very 
definite opinion. However, I do want to tell you quite shortly 
how the House of Lords would proceed to consider that case, 
because it seems to me that some of the speeches today have 
completely lost sight of this. We should regard it as our 
duty to expound what we believe the law to be, and we 
should, loyally follow the decisions of the House of Lords if we 
found there was some decision which we thought to be in point. 

“ It is really not a question of being a bold or timorous 
soul; it is a much simpler question than that. We know there 
was a time when the earth was void and without form, but 
after these hundreds of years the law of England, the common 
law, has at any rate got some measure of form in it. We are 
really no longer in the position of Lord Mansfield who used to 
consider a problem and expound it aequa et bona—what the 
law ought to be—and it is a long time since Lord Hardwicke’s 
time. ... 

“IT do most humbly suggest to some of the speakers today 
that the problem is not to consider what social and political 
conditions of today require; that is to confuse the task of the 
lawyer with the task of the legislator. 

“ It is quite possible that the law has produced a result 
which does not accord with the requirements of today. If so, 
put it right by legislation, but do not expect every lawyer, in 
addition to all his other problems, to act as Lord Mansfield 
did, and decide what the law ought to be. He is far better 
employed if he puts himself to the much simpler task of 
deciding what the law is. It may be that the law is that an 
innocent misrepresentation, altogether outside the field of 
contract, and altogether outside the field of statute, does 
give rise to a right of action. I express no opinion except to 


18 "‘ The idea that seems to permeate the thinking of all branches of the legal 
profession—that the judges have no responsibility for reworking previously 

i law in order that the needs of society may be better served. The 
prevailing belief—to a degree that is astonishing to one with a background 
in the American legal system—is that the task of the judges ıs limited to 
the application of previously existing law and does not extend .. . to a re- 
examination of case law with a view to improving it": ibid. at p. 217. 
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say that certainly our legislature did not seem to think so, 
because, if I remember rightly legislation was expressly intro- 
duced to avoid some of the consequences of the Derry v. Peek 
decision. It may be that that is so, but please do not get 
yourself into the frame of mind of entrusting to the judges 
the working out of a whole new set of principles which does 
accord with the requirements of modern conditions. Leave 
that to the legislature, and leave us to confine ourselves to 
trying to find out what the law is. If this case does come to 
the House of Lords, if we examine it and discover that there 
is a case which is precisely in point, then whether we like 
the decision or whether we do not, whether we think it accords 
with modern requirements and conditions or whether we think 
it does not, we shall follow loyally the decision which has 
already been come to. In that way and that way only can 
we introduce some certainty into the law.” 1° 


Other dicta and decisions during the period between 1950 and 
1952 also leave the strong impression that the challenge accepted 
in 1968 would not have been accepted in the early 1950s. In 1950, 
for instance, the House decided Jacobs v. L.C.C.,?° in which 
the customer of a shop run by a tenant was held a mere licensee 
vis-d-vis the landlord and therefore unable to recover when injured 
by coming into contact with a dangerous projection just outside 
the shop. The most startling aspect of the case was not the 
decision itself, but the attitude of the court towards its functions. 
Lord Simonds, shortly to succeed Lord Jowitt as Lord Chancellor, 
delivered the only speech. He decided the case by declaring that 
the House was bound by the per incuriam views of three out of 
five members of the House of Lords in a case decided in 1928.71 
He appeared to take the view that everything a judge puts into his 
judgment is equally binding, justifying his attitude with the 
observation that 

«*. .. it would, I think, be to deny the importance, I would 
say the paramount importance, of certainty in the law to give 
less than coercive effect to the unequivocal statement of the 
law made after argument by three members of this House in 
Fairman’s case. Nor, perhaps I may add, are your Lordships 
entitled to disregard such a statement because you would have 
the law otherwise. To determine what the law is, not what it 
ought to be, is our present task.” 2? 


If the Law Lords in Hedley Byrne had shown the same deference 
to Derry v. Peek that was shown to Fairman’s case here, their 
conclusions would of necessity have been very different.” 


19 (1951) 25 Aust.L.J. 296. 20 [1950] A.O. 861. 
21 Fairman V. Perpetual Investment Building Society per E O. 74. If these 
remarks were part of the ratio, there can be no doubt whatsoever that in 
Hedley Byrne the various vital dicta are part of the holding. 
950] A.C. 361 at p. 873. 
z8 The law lords who hazarded a guess that Mrs. Fairman was a licensee 
all introduced the idea with the comment ‘‘I think ’'; counsel for the owner 
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Another typical case of that period was Best v. Samuel Fox & 
Co.* The House of Lords was there invited to extend the right 
of a husband to sue for the loss of consortium of his wife to the 
situation of a wife suing for loss of a husband’s consortium. 
The extension was rejected since ‘‘ never during the many centuries 
that have passed since reports of the decisions of English courts 
first began has the recovery of damages for such injury been 
recorded.” 2 In particular the speech of Lord Porter makes a 
striking contrast with those in Hedley Byrne. Of the role of the 
courts he said: 


“ I do not think it possible to say that a change in the outlook 
of the public, however great, must inevitably be followed 
by a change in the law of the country.” 


Of logic, he was even more sceptical: 


“ the common law is an historical whole and the fact that a 
particular doctrine does not logically accord with another or 
others is no ground for its rejection.’ 2¢ 


Such examples could be multiplied,®" but these are sufficient to 
re-create the atmosphere of the House of Lords of some thirteen 
years ago. This approach has by no means been banished from 
the House today. Only fifteen months before Hedley Byrne v. 
Heller, the House of Lords decided Scruttons v. Midland Silicones.?* 
Whatever the 1968 case may have decided, there is no doubt that 
by offering a remedy for some statements made where the relation- 
ship is equivalent to contract but where there is no consideration, 
it has undermined to some extent the doctrine of privity of contract. 
Yet as late as 1961, Viscount Simonds had restated his belief in 
privity in severe language: 


** Learned counsel for the respondents claimed that this 
was the orthodox view and asked your Lordships to reject any 
proposition that impinged on it. To that invitation I readily 
respond. For to me heterodoxy, or, as some might say, heresy, 
is not the more attractive because it is dignified by the name 
of reform. Nor will I easily be led by an undiscerning zeal 
for some abstract kind of justice to ignore our first duty, which 


assumed she was an invitee; and all the headnotes assumed the question was 
left open. Goodhart, ‘'The ‘I think’ Doctrine of Precedent: Invitor and 
Licengors ” (1950) 66 L.Q.R. 874. 

24 [1952] A.O. 716. 

25 Per Lord Goddard, ibid. at p. 7380. 

26 Ibid. at p. 727. 

27 The Appeal Cases for 1951 and 1952, for instance, contain the following 
farther cases where the law lords took a particularly mechanistic view of 
precedent or statutory interpretation: Nakkuda Ali v. Jayaratne [1951] A.C. 
66; Mintstry of Health v. Simpson [1951] A.C. 251; Potts’ Ezors. v. I.R.C. 
pe A.C. ; Horton v. London Graving Dock [1951] A.C. 787; British 

ometonsws V. London & District Cinemas [1952] A.C. 166; Magor & St. 
Mellons R.D.C. v. Newport Corporation [1952] A.O. 189; I.R.C. v. Gordon 
952] A.C. 652. 
38 1062) A.C. 446. 
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is to administer justice according to law, the law whith is 
established for us by Act of Parliament or the binding authority 
of precedent. The law is developed by the application of old 
principles to new circumstances. Therein lies its genius. 

_ Its reform by the abrogation of these principles is the task not 
of the courts of law but of Parliament.” ?° 


Some of the judges bewailed this approach and in particular the 
reluctance to mould the law to meet changed social conditions. 
Lord Denning, both judicially and extrajudicially, had taken the 
most outspoken line in attacking the prevailing attitude.*° But 
other members of the judiciary were also concerned. Lord Devlin 
had, for instance, written of the judges: 
‘‘ They have become too much like priests to whom alone 
the oracle speaks instead of ordinary workaday men whose 
business it is to fashion rules for the service of a community 
whose needs are subject to change; if they saw themselves 
only as craftsmen, they would make less fuss about discarding 
the outmoded.” 31 


But in view of the prevailing approach he doubted whether 
“ judges will now of their own motion contribute much more 
to the development of the law,” *? and he in any event doubted 
whether on the precedents it would be open to the House to overrule 
Candler v. Crane, Christmas.: 

The decision in Hedley Byrne therefore appears to mark an 
important development in the jurisprudence of the House *; 
for the Law Lords have made an effort to rework a basic doctrine. 


(c) Hedley Byrne: Doctrine and Attitude 


The essence of the approach in Hedley Byrne was that the Law 
Lords articulated the principle which they thought was needed 
and then looked to see whether there were precedents which pre- 
vented them reaching their goal. In other words, instead of 
setting out to discover what the law “ is,’? they consciously 
articulated what the law “‘ ought ” to be, and only then resorted to 


29 Ibid. at p. T. On this see Dworkin, ‘‘ Stare Decisis in the House of Lords" 
(1962) M.L.R. 168. 

80 The Denning view is probably most clearly rationalised in From Precedent 
to Precedent (The Romanes ture, 1959). 

81 Devlin, Samples of Lawmaking (1962), p. 21. 

32 Ibid. at p. 28. 

33 Ibid. at p. 9. 

34 This proposition has to be put tentatively. It is possible that a differenti 
constituted court, even in 1968, might have adopted a different approa 
and so given a different answer. Indeed, had the original hearmg continued 
—it was abandoned after one day in order to allow Viscount dcliffe to 
poate at the Vassell Tribunal—it is possible that the conclusion might have 

een different. On this first occasion the House included Lord Cohen, who, 

as Cohen L.J., had been in the majority in the Court of Appeal in Candler v. 
Crane, Christmas. (Besides Lords cliffe and Cohen, the November 
House consisted of Lords MacDermott, Jenkins and Guest.) 
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more traditional legal techniques. Lord Reid, who presided, made 
it clear at the beginning of his speech that he regarded the 
distinction between liability for words and deeds as essential, 
“ for it would be going very far to say that he (the maker of a 
negligent statement) owes a duty to every ultimate ‘ consumer’ 
who acts on those words to his detriment. ... So it seems to me 
that there is good sense behind our present law that in general 
an innocent but negligent misrepresentation gives no cause of 
action. There must be something more than a mere misstatement. 
The most natural requirement would be that ewpressly or by 
implication from the circumstances the speaker or writer has 
undertaken some responsibility, and that appears to me not to 
conflict with any authority which is binding on this House.” ® 

Before citing any authority Lord Morris declared that the 
principle ought to be “‘ that if A assumes a responsibility to B 
to tender him deliberate advice there would be a liability if the 
advice is negligently given.” 3% Lord Pearce conceded that, ‘4 How 
wide the sphere of duty of care is to be laid depends ultimately 
on the courts’ assessment of the demands of society for protection 
from the carelessness of others,” ®7 and since words ‘f are dangerous 
and can cause vast financial damage ” ** he favoured the develop- 
ment of a remedy for negligent misstatements. 

The clearest statement of what the law should be, however, 
was provided by Lord Devlin. He had already in his writings 
foreseen the need for a decision along the lines of Hedley Byrne: 

** The emergence of negligence has divided the law of torts 
into two parts. One part covers every form of physical 
injury and makes a coherent whole. The other part continues 
to deal with all injury that is not physical in the haphazard 
manner that formerly characterised the whole of the law 
of torts... . This part of the law still awaits a unifying 
principle.’? 3? 


His speech in Hedley Byrne was an attempt to provide such a 
unifying principle for this area of the law, and one in line with 
modern needs. He made it clear at the beginning of his speech 
what policy he thought the law ought to pursue: 


“ Before I examine the authorities I shall explain why I 
think the law, if settled as counsel for the respondents say 
it is, would be defective. As well as being defective in the 
sense that it would leave a man without a remedy where he 
ought to have one and where it is well within the scope of the 
law to give him one, it would also be profoundly illogical.’ 4° 


85 [1968] 2 All E.R. 575 at p. 581 (emphasis added). 
86 Ibid. at p. 588. 

87 Ibid. at p. 615. 

88 Ibid. at p. 614. 

89 Devlin, op. oit., p. 8. 

40 [1968] 2 All E.R. 575 at p. 602. 
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He then proceeded to spell out these two themes. Of the argument 
that the tort of negligence applied to deeds but not to words he 
could not “‘ imagine that anyone would now dispute that, if this 
were the law, the law would be gravely defective.” Of the argu- 
ment that the authorities now allowed recovery if the financial 
loss were caused through physical injury but not if it were 
caused directly, he could “ find neither logic nor common sense 
in this.” ‘The common law is tolerant of much illogicality 
especially on the surface; but no system can be workable if it 
has not got logic at the root of it.’ Of the basic distinction 
favoured by the respondents he declared: 


“I am bound to say, my lords, that I think this to be 
nonsense. It is not the sort of nonsense that can arise 
even in the best systems of law out of the need to draw nice 
distinctions in borderline cases. It arises, if it is the law, 
simply out of a refusal to make sense. The line is not 
drawn on any intelligible principle. It just happens to be 
the line which those who have been driven from the extreme 
assertion that negligent statements in the absence of contractual 
or fiduciary duty give no cause of action have in the course 
of their retreat so far reached.” 4 


He thereupon analysed the precedents with an attitude deliberately 
modelled on that of Lord Atkin in Donoghue v. Stevenson.*? He 
“ made it plain”? that he would “ not in this matter yield to 
persuasion but only to compulsion.” * 

It was with this basic attitude that the Law Lords viewed the 
earlier decisions. The main authority in the way of the House 
reaching the decision it wished to was the famous case of Derry 
v. Peek.** Decided by the House of Lords in 1889, it held that 
there could be no fraud without dishonesty and that credulity 
did not amount to dishonesty. Thus an investor could not sue 
the directors of a company for false statements in a prospectus, 
which had been inserted negligently, but for which no specific 
intent to deceive was proved. Although the action was phrased 
only in deceit, Lord Bramwell declared that ‘f to found an action 
for damages there must be a contract and a breach or fraud,” *° 
and the decision seemed to hold out no hope of an action in 
negligence in such circumstances. This was certainly in keeping 


41 Ibid. at p. 608. 

42 "I approach the consideration of the first and fundamental question in the 
way in which Lord Atkin approached the same sort of question—that is, in 
essence the same sort, tho in particular very different—in Donoghue v. 
Stevenson. If counsel for the respondents’ pro osition is the result of the 
authorities, then, as Lord Atkin said [1932] A.O. 562 at p. 582: ‘I should 
consider the result a grave defect in the law and so contrary to principle that 
I should hesitate long before following any decision to that effect which had 
not the authority of this House.’ ° Ibid, at p. 602. 

963] 3 All E.R. 575 at p. 603. 

#4 (1889) 14 A p.Cas. 887. 

45 Ibid. at p. S47. 
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with the spirit of the period, and both Lord Hodson ** and Lord 
Devlin *8 conceded that had the action been phrased in negligence 
in Derry v. Peek the decision would probably have been no different. 

Such an implication was certainly assumed by bench and bar 
in the two decades following that decision. Before Derry v. Peek it 
had looked as if a series of precedents were being established 
with respect to negligent statements to match the precedents 
growing up for injury caused by negligent physical acts.*® In 
particular, in Cann v. Willson, Chitty J. had held an action 
could be brought in negligence by a trustee who had advanced 
trust money on the certificate of a surveyor who had prepared it, 
under contract with the borrower, expressly so that a mortgage 
might be arranged. When this decision came to be reconsidered 
after Derry v. Peek, it was held to have been impliedly overruled 
by the decision of the House. In Le Lievre v. Gould,’ the Court 
of Appeal held that a surveyor, who had produced a negligent 
report, was not liable to a third party to whom it was shown, 
and who relied on it in taking a mortgage. Cann v. Willson 
might have been distinguished on the ground that in the later 
case the document was shown to the plaintiff without the makers’ 
knowledge or consent. In fact the court went out of its way to 
spell out the basic principles and to overrule Cann v. Willson. 


46 The Law Lords of the Derry v. Peek era undoubtedly thought it unreasonable 
to impose liability on the maker of negligent statements. It was in keeping 
with their attitude of refusing to interfere with the activities of a business- 
man, whether he was abusing his righte: Bradford v. Pickles [1895] A.C. 
587, or dnving his competitors out of business: Mogul 88. Co. v. McGregor, 
Gow & Co. [1892] A.C. 25 (1891). 

Counsel for the defendants in Derry v. Peek was Fletcher Moulton, Q.a., 
and he regarded the acceptance of his views on liability in that case as 
the crowning point in his career. Moulton, Life of Lord Moulton (1923), 
p. 68. Thus even when, in the second decade of this century, Lord Chan- 
cellors Loreburn and Haldane were trying to eradicate some of the harm done 
by Derry v. Peek, Moulton, by then a Lord of Appeal, was sticking to his 
guns. His speech was the strongest one in Heilbut Symons ¢ Co. v. Buckle- 
ton, and in it he declared that Derry v. Peek ‘‘ finally settled the law that an 
innocent misrepresentation gives no right of action sounding in damages "’; 
and he also insisted that it was of the greatest importance to ‘‘ maintain in 
its full integrity the principle that a person is not lable in damages for an 
innocent misrepresentation, no matter in what way or under what form the 
attack is made '’ [1918] A.C. 80 at p. 51 (1012). biography records that 
he thought liability in the law should be construed as narrowly as possible. 
Moulton, op. ct., p. 97. 

47 088] 2 All B.R. 575 at p. 597. 

48 bid. at p. 604: ‘‘I am bound to say that had there been such a plea I am 


sure that the House would have rejected it... . But what their lordships 
may be taken to have thought, though it may exercise great influence on 
those who thereafter have to form their own opinion on this subject, 1s not 


the law of England.” 

49 6.9., George V. Skivington (1869) L.R. 5 Exch. 1, chemist under a duty to 
take care in compounding ® hairwash which injured wife although husband 
had made the purchase; Heaven v. Pender (1883) 11 Q.B.D. 508 (C.A.), dock- 
owner under duty of care to see that staging provided for a ship's painter was 
reasonably fit for use. 

50 (1888) 89 Ch.D. 89. 

51 [1898] 1 Q.B. 491 (C.A.). 
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Lord Esher M.R. said that Derry v. Peek had merely “ restated 
the old law that, in the absence of contract, an action for negligence 
cannot be maintained where there is no fraud.” *? Bowen L.J. 
then rationalised the policy underlying this view by explaining that 
the law of England ‘‘ does not consider that what a man writes 
on paper is like a gun or other dangerous instrument; and, unless 
he intended to deceive, the law does not, in the absence of contract, 
hold him responsible for drawing his certificate carelessly.” 53 

It was essentially the decision in Le Lievre v. Gould that led 
the Court of Appeal in Candler v. Crane, Christmas to hold that 
it could not find for the plaintiff, even had it wished to do so. 
Thus in order to “‘ disapprove ’? Candler’s case the House of 
Lords in Hedley Byrne was forced to re-examine the view of Derry 
v. Peek as expressed in Le Lievre v. Gould. Fortunately, Lord 
Haldane, during his first Chancellorship, had twice made efforts 
to curb the impact of Derry v. Peek on this very point. The most 
important of these efforts was Nocton v. Ashburton, decided by 
the House in 1914. Haldane L.C., presiding,® held that in the 
absence of fraud, a solicitor still owed a fiduciary or quasi-fiduciary 
duty towards those with whom he is not in contractual relations.*° 
It was this curtailing process which the House relied on in Hedley 
Byrne, as Denning L.J. had done in his dissent in Candler v. Crane, 
Christmas, as a basis for developing more general liability where a 
special relationship was involved. 

Of Derry v. Peek, Lord Haldane was able to say in Nocton v. 
Ashburton: 


** The discussion of the case by the noble and learned Lords 
who took part in the decision appears to me to exclude the 
hypothesis that they considered any other question to be 
before them than what was the necessary foundation of an 
ordinary action for deceit. They must indeed be taken to have 
thought that the facts proved as to the relationship of the 


52 At p. 408. 
53 At p. 502. 
54 [1914] A.C. 982. 
55 Referring to Nocton v. Lord Ashburton, Pollock wrote to Holmes on May 20, 
1914: 
“ Haldane asked me last week to a tobacco talk of Derry v. Peek and 
the possibility of minimising 1t8 consequences. The Lords are omg to 
hold that ıt does not apply to the situation created by a positive fiduciary 
duty such as a solicitor’s, in other words, go as near as they dare to 
saying it was wrong, as all Lincoln's Inn thought at the time”: 
Holmes-Pollock, Letters (ed. Howe, 1961), i, p. 215. 
In Hedley Byrne the House accepted the implication of this interesting piece 
of judicial law-making, 6.g., Lord Reid at p. 581 said of Derry v. Peek: "it 
was shown in this House in Nocton v. Lord Ashburton that that is far too 
widely stated’; ‘‘ Whatever views may have been held at one tıme as to 
the effect of Derry v. Peek, authoritative guidance as to this matter was given 
in your lordships’ House in 1914 in the case of Nocton v. Lord Ashburton ": 
per Lord Morris at p. 592. 
58 Although the plamtiff was his client, it seems that no breach of contract was 
pleaded. See per Lord Devlin [1963] 2 All E.R. 575 at p. 604. 
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parties in Derry v. Peek were not enough to establish any 
special duty arising out of that relationship other than the 
general duty of honesty. But they do not say that where 
a different sort of relationship ought to be inferred from the 
circumstances the case is to be concluded by asking whether 
an action for deceit will lie. I think that the authorities 
subsequent to the decision of the House of Lords show a 
tendency to assume that it was intended to mean more than 
it did. In reality the judgment covered only a part of the 
field in which liabilities may arise. There are other obligations 
besides that of honesty the breach of which may give a right 
to damages. These obligations depend on principles which the 
judges have worked out in the fashion that is characteristic 
of a system where much of the law has always been judge-made 
and unwritten.”’ 57 


How far Lord Haldane had intended to go in Nocton v. Ashburton 
is not entirely clear. Lord Devlin thought that he was intending 
to limit his references to traditional fiduciary or quasi-fiduciary 
relationships," but Lord Reid could see ‘fno logical stopping 
place.” °° In any event Lord Shaw, in Nocton’s case, had clearly 
recognised the possibility of liability for statements totally unrelated 
to fraud, contract or fiduciary relations.®° 

Whatever Lord Haldane may have intended, his speech was 
further essential as a precedent in view of what he had to say 
about the scope of any area of liability in such circumstances: 


“ Although liability for negligence in word has in material 
respects been developed in our law differently from liability 
for negligence in act, it is nonetheless true that a man may 
come under a special duty to exercise care in giving informa- 
tion and advice. I should accordingly be sorry to be thought 
to lend countenance to the idea that recent decisions have been 
intended to stereotype the cases in which people can be held 


57 [1914] A.O. 982 at p. 947. Lord Haldane repeated this view in Robinson v. 
ational Bank of Scotland (1916 8.0.(H.L.) 154 at p. 157): 

“In saying this I wish emphatically to repeat what I said in advising 
this House in the case of Nocton v. Lord Ashburton, that it is a great 
mistake to suppose that, because the principle in Derry v. Peek clearly 
covers all cases of the class to which I have referred, therefore the 
freedom of action of the courts in recognising special duties arising out 
of other kinds of relationship which they find established by the evidence 
is in any way affected. I think, as said in Nocton's case, that an 
exaggerated view was taken by a good many people of the scope of the 
decision in Derry v. Peek. e whole of the doctrine as to fiduciary 
relationships, as to the duty of care arising from implied as well as 
express contracts, as to the duty of care arising from other spemal 
relationships which the courts may find to exist in particular cases, still 
remains, and I should be very sorry if any word fell from me which should 
suggest that the courts are in any way hampered in recognising that the 
duty of care may be established when such cases really occur.” 

sa [1968] 2 All H.R. 575 at p. 606: "But that was inevitable on the facts of 

the case since upon the view of the pleadimg on which he was proceeding it 
was necessary to show equitable fraud.” 
59 Ibid. at p. 588. 
co [1914] A.C. 982 at p. 972. 
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to have assumed such a special duty. Whether such a duty 
has been assumed must depend on the relationship of the 
parties, and it is at least certain that there are a good many 
cases in which that relationship may be properly treated as 


giving rise to a special duty of care in statement.’ * 


It was this idea of special relationship, coupled with the concept 
of assumption of responsibility, which was at the core of all the 
speeches in the House in Hedley Byrne. This was true although 
there were, of course, noticeably different emphases. Lords Morris 
and Hodson stressed the situation as one within the tort of negli- 
gence. They relied heavily on early cases, of somewhat doubtful 
authority, which appeared to suggest that a remedy was available 
where damage flowed from a negligent statement, and also on 
@ recent decision which had been similarly doubted. In this 
way they were able to claim that negligent statements should 
be treated as part of the generalised tort of negligence, and that 
Donoghue v. Stevenson might be applied to words. To these 


61 Ibid. at 948. 

62 In Shiells v. Blackburne (1789) 1 Hy.Bl. 158, when the defendant was sued 
for negligently carrying out a function he had ġuitously undertaken, 
although on the facts no action was held to lie, Lord Loughborough said : 

‘t... where a bailee undertakes to perform a gratuitous act, from which 

the bailor alone is to receive benefit, then the bailee is only liable for 
gross neghgence; but if a man gratuitously undertakes to do a thing to 
the best of his skill, where his situation or profession is such as to imply 
skill, an omission of that skill is imputable to him as gross negligence." 
Wilkinson v. Coverdale (1793) 1 Esp. 74, long thought of as an unreliable 
recedent since it was reported by Espinasse (see per Greer L.J. in Wesser 
airtes vV. Smith [1985] 2 K.B. 80 at p. 84), accepted the principle, while 
holding on the facts that it did not apply, that a person who had premiiouely 
undertaken to take out an insurance policy and did so negligently could be 
made liable in damages. There were also dicta which appeared to make a 
doctor liable for negligent statements even in the absence of contract, e.g., 
Gladwell v. Stegall ) 5 Pine C 788; Everett v. Griffiths [1920] 8 
K.B. 163 (C.A.); Banbury v. Bank of Montreal [1918] A.C. 626 at p. 689. 

63 Woods v. Martins Bank 900) 1 Q.B. 55; [1958] 8 All E.R. 166. Salmon J. 
held that there was 6 special relationship between a bank and a potential 
customer of the bank, so that the latter might recover for the negligent 
advice offered by a branch manager. The official report contains a finding that 
“ a fiduciary relationship existed between the plaintiff and the defendants '’: 
[1959] 1 Q.B. 56 mp 72; such a finding did not appear in the unrevised 
unofficial report: [19687 3 All E.R. 166 at p. 174. Such a fiduciary duty has 
been assumed to be the traditional equitable relationship, ¢.g., Salmond, 
Torts (18th ed., 1961), p. 677. Doctrinally this seems unacceptable, since 
the House of Lords has held that there is no fiduciary relationship in the 
traditional equitable sense between a bank and its customer: Foley v. Hill 
(1848) 2 H.L.0. 28. Woods v. Martins Bank was cited by Lord Hodson 
[1963] 2 All B.R. 575 at pp. 698-6599, where he took the view that ‘‘ even if 
the learned judge put a strained interpretation on the word ‘ fiduciary,’ which 
is based on the idea of trust, the decision can properly be sustained as an 
example involving a special relationship. *' 

64 '‘ These are but familiar and well-known illustrations, which could be 
multiplied, which show that irrespective of any contractual or fiduciary 
relationship and irrespective of any direct dealing, a duty may be owed by 
one person to another. .. . In logic I can see no essential reason for 
distinguishing injury which is caused by a reliance on words from injury which 
is caused by a reliance on the safety of the staging of a ship, or by a reliance 
on the safety for use of the contents of a bottle of hair wash or a bottle of 
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two Law Lords therefore the only difference between negligent 
statements and acts was one of proximity and they agreed that: 


“ If, in a sphere in which a person is so placed that others 
would reasonably rely on his judgment or his skill or his ability 
to make careful inquiry, a person takes it on himself to give 
information or advice to, or allows his information or advice 
to be passed on to, another person who, as he knows or 
should know, will place reliance on it, then a duty of care 
will arise.” % 
To them the importance of the special relationship was not as 
an end in itself but as a guide to the existence of an assumption 
of responsibility, or as a pointer to the scope of the duty of care. 
They were clear that the remedy was in the tort of negligence, and 
that no change had been effected in the contractual concept of 
Misrepresentation.®¢ 

Lord Pearce also believed that the remedy must lie in the tort 
of negligence and that nothing he said would have any impact 
on representations in contract.” On the other hand, since he 
felt that words and deeds were essentially different, he could not 
find the remedy he wanted in the wider application of Donoghue v. 
Stevenson." Instead, by relying on the tort cases used by Lords 
Morris and Hodson, as well as various foreign decisions, and by 
adopting as well the idea of special relationship as one of the bases 
of his decision, he was able to find that a duty of care might be 
owed in situations arising out of negligent statements. 

The approaches of Lords Reid and Devlin were essentially 
different from the other three speeches. They were less precise 
in how far they thought Hedley Byrne had carried the law and 
indeed exactly in which area of the law they felt the new remedy 
most logically belonged. Lord Reid, in discussing the principle 
to be applied, rejected the idea that Donoghue v. Stevenson was 
of direct help.® His attitude was reflected in the note he took 


some consumable liquid ''; per Lord Morris [1963] 2 All E.R. 575 at p. 590. 
Bee also per Lord Hodson: ‘‘I cannot see that there is a valid distinction 
in this field between a negligent statement, e.g., an incorrect label on a 
bottle, which leads to injury and the negligent compounding of ingredients 
which leads to the same result’: ibid. at p. 597. 

This same view has been expressed in a recent case. In Clay v. Crump 
968] 3 W.L.R. 866 (C.A.), Upjohn L.J., in discussing Donoghue v. 
tevenson, said, at p. 882: ‘* But ıt ıs plain that this test, though given in 

relation to a defective bottle, may properly be applied to much wider range 
of circumstances. We now know from the recent case of Hedley Byrne ¢ 
Co., Ltd. v. Heller & Partners, Ltd. that it may be applied, for example, to 
the giving of information about the financial standing of another.” 

65 Per Lord Morris [1968] 2 All E.R. 575 at p. 694; accepted by Lord Hodson, 
ibtd. at p. 601. 

66 Per Lord Morris, ibid. at p. 598, per Lord Hodson at p. 599. 

67 Ibid. at p. 617. 

68 Ibid. at p. 615. 

69 “ That is @ very important decision, but I do not think that it has any 
direct bearing on this case. That decision may encourage us to develop 
existing lines of authority, but it cannot entitle us to disregard them ": 
ibid. at p. 580. 
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of Lord Haldane’s remark that the obligations in this area are 
based on “ principles which the judges have worked out in the 
fashion that is characteristic of a system where much of the law 
has always been judge-made and unwritten.” It was with this 
spirit that he concentrated his attention on the relationship between 
Derry v. Peek and Nocton v. Ashburton. After a searching exam- 
ination of Haldane’s speech in the latter decision, he concluded: 


“ that Lord Haldane did not think that a duty to take care 
must be limited to cases of fiduciary relationship in the narrow 
sense. ... He speaks of other special relationships, and I can 
see no logical stopping place short of all those relationships 
where it is plain that the party seeking information or advice 
was trusting the other to exercise such a degree of care as the 
circumstances required, where it was reasonable for him to 
do that, and where the other gave that information or advice 
when he knew or ought to have known that the inquirer was 
relying on him.” 7 


Having squeezed this much out of Haldane’s restriction of Derry 
v. Peek in Nocton v. Ashburton, Lord Reid found it unnecessary to 
cite further authorities ™ in order to establish liability. 

Lord Devlin’s approach was, perhaps, doctrinally closer to tort, 
but this is not entirely clear. The most noteworthy aspect of his 
speech, was, in any event, his serious analysis of the role of the judge 
in the development of the law. Since he had already insisted that 
if possible he was going to alter the law as it was assumed to be, 
and that he would only follow the accepted precedents if he could 
not avoid them, he restricted his analysis to House of Lords cases 
and refused easily to be bound by those of which he disapproved. 
He took a similar view to the impact of Nocton v. Ashburton and 
Robinson v. National Bank of Scotland as had been taken by Lord 
Reid, but in examining Donoghue v. Stevenson, he made clear his 
feelings about how the judges should push forward the boundaries 
of the law. He repeated Lord Atkin’s warning “ against the danger 
of stating propositions of law in wider terms than is necessary, 
lest essential factors be omitted in a wider survey and the inherent 
adaptability of English law be unduly restricted.” "* He also 
emphasised the distinction Atkin had drawn between the general 
concept of proximity and the specific proposition of law which that 
concept is used to formulate—namely, in the circumstances of 
Donoghue v. Stevenson, the liability of a manufacturer to an ulti- 
mate consumer. To attempt to extend the law by talking in terms 
of proximity, Lord Devlin explained, was “f a misuse of a general 


70 Ibid. at p. 582. 

T1 Ibid. at p. 583. 

72 Except for the New York cases of Ultramares Corporation v. Touche, 255 
N.Y. 170 (1981) and Glanger v. Shepard, 288 N.Y. 286 (1922). He also 
emphasised that the reasoning of Le Lteore v. Gould was wrong and that of 
Denning L.J. in Candler v. Crane, Christmas right. 

73 [1968] 2 All B.R. 575 at p. 607. 
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conception and it is not the way in which English law develops.” 
The general conception is used “ to open up a category of cases 
giving rise to a special duty. What Donoghue v. Stevenson did 
may be described either as the widening of an old category or as 
the creation of a new and similar one. The general conception can 
be used to produce other categories in the same way. An existing 
category grows as instances of its application multiply, until the 
time comes when the cell divides.” * For this reason he felt: 


“ The appellants in their arguments tried to press Donoghue v. 
Stevenson too hard. They asked whether the principle of 
proximity should not apply to words as to deeds. I think 
that it should, but as it is only a general conception it does not 
get them very far. Then they take the specific proposition 
laid down by Donoghue v. Stevenson and try to apply it 
literally to a certificate or a banker’s reference. That will not do, 
for a general conception cannot be applied to pieces of paper 
in the same way as to articles of commerce, or to writers in the 
same way as to manufacturers. An inquiry into the possibility 
of intermediate examination will not be fruitful. The real 
value of Donoghue v. Stevenson to the argument in this case 
is that it shows how the law can be developed to solve parti- 
cular problems. Is the relationship between the parties in this 
case such that it can be brought within a category giving rise 
to a special duty? As always in English law the first step is 
to see how far the authorities have gone, for new categories 
in the law do not spring into existence overnight.” 1 


In other words, Lord Devlin argued that the English common 
law tradition was the antithesis of the approach used by Lords 
Morris and Hodson. He alleged that although general principles 
may be used to represent goals towards which the law is working, 
the solution in any particular case must be deduced from the narrow 
principle embodied in a single case, or group of cases. The correct 
approach is to work from the isolated case—to see whether a 
precedent in fact exists—and not to apply a general principle and 
then seek to restrict it in some way.”° With this injunction in mind, 
he made a further examination of the authorities and was able 
to conclude, as has been seen, that “‘ there is ample authority to 
justify your Lordships in saying now that the categories of special 


T4 Ibid. at p. 607. 

75 Ibid. at p. 608. 

76 See, for instance, the following passage, which may well have been added as 
his answer to the Morris-Hodson approach: ‘'1 prefer to see what shape 
such cases take before committing myself to any formulation, for I bear in 
mind Lord Atkin’s w » which I have often quoted, against placing 
unnecessary restrictions on the adaptability of English law. I have, I hope, 
made it clear that I take quite literally the dictum of Lord Macmillan, so 
often quoted from the same case, that ‘the categories of negligence are never 
closed.” English law is wide enough to embrace any new category or propo- 
sition that exemplifies the principle of proximity '’: ibid. at p. 612. For a 
farther analysis of this problem in Donoghue v. Stevenson, see Heuston, 
 Donoghus v. Stevenson in Retrospect '’ (1957) 20 M.L.R. 1 at p. 16. 
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relationships, which may give rise to a duty to take care in 
word as well as in deed, are not limited to contractual relationships 
or to the relationships of fiduciary duty, but include also relation- 
ships which . . . are equivalent to contract... .’? 7 But on the 
point of when responsibility to ground this special relationship 
might be inferred, Lord Devlin refused to go further, for he had 
“ found in the speech of Lord Shaw in Nocton v. Lord Ashburton 
and in the idea of a relationship that is equivalent to contract all 
that is necessary to cover the situation that arises in this case.” 
Again he was motivated by considerations of the judicial process 
in the common law: 


& I regard this proposition as an application of the general 
conception of proximity. Cases may arise in the future in 
which a new and wider proposition, quite independent of any 
notion of contract, will be needed.”’ 


Moreover, ‘f since the essence of the matter in the present case 
and in others of the same type is the acceptance of responsibility, 
I should like to guard against the imposition of restrictive terms 
notwithstanding that the essential condition is fulfilled.’ 7 

One can sympathise with Lord Devlin’s reluctance to be 
drawn into stating wide propositions of law. Such statements 
run the dual danger of raising sufficient fears in the minds of the 
judges that they are encouraged to be timorous rather than bold 
souls,” and, at the same time, such statements may unnecessarily 
hamper future judicial developments.*° Yet there are also dangers 
in adopting the atomistic view of the role of doctrine in the 
common law towards which Lord Devlin inclined. Perhaps the 
most important is that a reluctance to spell out the possibilities 
of a decision, or to offer any serious guide lines, will give a judiciary, 
which is essentially conservative jn temperament, an opportunity to 
tesile from the possibilities implicit particularly in the speeches 
of Lords Reid and Devlin. 

Hedley Byrne, then, is a vitally important decision from the 
jurisprudential viewpoint. It should counteract the view, recently 
expressed by Lord Evershed, that generally, “fas things are, 


77 [1968] 2 All E.R. 575 at p. 610. 

78 Ibid. at pp. 611-612. 

19 See the reasoning of the two dissenters in Donoghue v. Stevenson [1982] A.O. 
662. At p. 577, Lord Buckmaster argued: ‘‘If such a duty exists, 16 seems 
to me it must cover the construction of every article, and I cannot see why 
it should not apply to the construction of a house. If one step why not ta 
Lord Tomln, at p. 599, agreed that ‘‘it is logically umpossible to stop short 
of this point.” deo Denning L.J.'s comment on these dissenters in Candler 
v. Crane, Christmas, as ‘‘ timorous souls who were fearful of allowing a new 
cause of action'’ [1951] 2 K.B. 163 at p. 178. See also Heuston, op. ott., 
note 76 above at p. 3. 

80 In Hedley Byrne the most ries me clear aspect of the principle which was 
being developed was the absolute power of claimer. As will be shown 
in the next part of this article, this very clarity could well have made that 
part of the decision the least satisfactory one. 
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the English judges do not legislate even ‘ interstitially ’.”? 8t It also 
marks a break with the basic English assumption that justice is 
invariably best served by predictability in the law, and that 
predictability can only be achieved by certainty of doctrine.®? 
But having queried such basic premises of the English legal system, 
Hedley Byrne leaves many questions unanswered. ‘The basic 
question remains: if the judges are to remould common law 
principles, how far should they seek to direct future development ? 
It was said of Carlyle that “‘ he led people out into the wilderness 
and left them there.” In terms of law, the House of Lords in 
Hedley Byrne has achieved the same result. From the speeches 
themselves it is impossible to tell whether the effect on doctrine 
will be fundamental and profound, or whether it will be trivial 
and unimportant. 


I. Toe DOCTRINAL IMPLICATIONS AND PossIBILITIES 


The impact of Hedley Byrne on substantive law will not be clear 
until the judges crystallise their thoughts on the danger of negli- 
gently uttered words. At the moment the judicial policy is to 
remedy an injury to physical property more readily than an injury 
to economic interests; and injury caused by a physical act more 
readily than that caused by a non-physical act. There is justifica- 
tion for this. Financial loss caused by words appears to the man in 
the street less reprehensible than something so clear to the eye as a 
person knocked down by a motor-car. It also seems obvious that 
to offer a remedy for every negligent statement would bring the 
possibility of a law suit into every utterance. But are these appear- 
ances necessarily justified? Is the argument that words are less 
dangerous than deeds another of those judicial heresies like an 
omission being automatically less heinous than misfeasance, or 
the act of a group of men being per se more dangerous than the 
act of one man? In our day, does the man on the Clapham omnibus 
say more negligent things than he does more negligent acts? 
Has the existence of Donoghue v. Stevenson inhibited him from 
travelling on the omnibus, walking the streets, working in an office, 
or playing games? Has the existence of the tort of deceit, which 
can remedy dishonest statements, made him refuse to discuss serious 
matters? Would a general remedy for negligent statements be 
such a radical departure? 


81 Hvershed, ‘‘ The Judicial Process in England’’ (1961) 61 Col.L.Rev. 761 at 
p. 789. 
82 I would take issue with the logic of both these assumptions. Certainty 
generalty leads to predictability, and predctabiity enerally leads to justice. 
ut neither is an invariable truth. ‘The delberately uncertain principles or 
doctrines may, in the long ran, be the most important of all. Limitations 
of space prevent a full discussion of this, but, in heu of this, I should be 
happy to adopt the arguments of Grunfeld, ‘‘ Reform in the Law of Contract ” 
(1961) 24 MLR. 62 at pp. 73-74. 
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The answer to the last question is that at this stage in the 
development of the law it almost certainly would be. While the 
development of the concept embodied in Hedley Byrne is, as a 
judicial development, fully consistent with the best traditions of 
the common law, any attempt to impose a wider liability would 
have been politically unsound. Lord Reid’s view, noted in the 
last section, that ‘“‘ The most natural requirement *’ beyond that of 
a negligent statement of misrepresentation ‘* would be that expressly 
or by implication from the circumstances the speaker or writer 
has undertaken some responsibility,” then provided an excellent 
stepping stone.®* As the experience of the principle grows and 
the needs of different elements of the community become obvious, 
further steps may become necessary. Having established the prin- 
ciple through judicial interpretation, no doubt the next steps will 
also be up to the judges. The question which will face the judges 
is whether to treat the decision as a stepping stone or a halting 
place.** 


(a) Liability in Tort for Negligent Mtsstatements 


While the majority in the House of Lords made it clear that in 
future negligent misstatements should be remedied in tort, it was 
equally clear that the remedy was to be no simple expansion of the 
tort of negligence. The path for the development of the duty of care 
is centred on an assumption of responsibility coupled with a special 
relationship. Such a concept, flexible as it is, has left many 
problems still to be solved. How is an assumption of responsibility 
or the establishment of a special relationship to be recognised? To 
whom is the duty of care, once established, owed? What types of 
fact situation are covered by negligent statements or misrepresenta- 
tions? What standard of care will be required within the duty of 
care? What impact will the decision have on commercial 
operations ? 

The foundation of the principle enunciated in Hedley Byrne 
is the voluntary assumption of responsibility. In some cases where 


83 This is supported by the view of the Law Reform Committee: ‘‘ We agree 
that the present law does not provide an adequate remedy but we do not 
think it would be right to give every victim of an innocent misrepresentation 
the right to claim damages... . Fe neither party has culpably misled the 
other, there is everything to be said for holding the parties to their bargain 
when the deal can no longer be undone. In such a case the loss should rest 
where it falls. On the other hand, we think that where one of the parties 
was at fault in making the representation, the other ought to be entitled to 
damages as of right. Law Reform Committee, Tenth Report (Innocent 
Misrepresentation) Omnd. 1782 (1962), para. 17. 

84 The first decision to cite Hedley Byrne with approval is Clay v. Orump 
[1968] 8 W.L.R. 866 (C.A.). There, a plaintiff workman injured when 
a wall collapsed sued, inter ala, an architect who had negligently issued a 
certificate with respect to the demolition operations. Since physical injuries 
were involved, Hedley Byrne was distinguishable, but ıt was cited with 
approval by two members of the Court of Appeal. Ormerod L.J., for instance, 
at p. 877, cited the decision to illustrate “‘ the degree of departure from the 
principles which were at one time considered the ones to be applied.” 
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certdin specified relationships exist between plaintiff and defendant 
a special relationship will be assumed. In such cases there will 
be a presumption that responsibility has been assumed, and hence 
in the appropriate circumstances a duty of care. But where there 
was no general relationship, then a specific or ad hoc special relation- 
ship will have to be proved in order to justify any assumption of 
responsibility; or, what comes to the same thing, an assumption 
of responsibility has to be proved in order to establish a specific 
special relationship.*> In spelling out the distinction between 
general and specific relationships, Lord Devlin offered only two 
examples of a general relationship automatically giving rise to an 
assumption of responsibility: solicitor and client, and banker and 
customer. From the authorities cited to support these, it seems 
probable that they are limited to cases where there was in fact a 
contract or the parties were in the process of making a contract. 
Nocton v. Ashburton ** was an action by a client against his solici- 
tor, but not having been pleaded in contract, and fraud not having 
been proved, the court resorted to the doctrine of fiduciary relation- 
ship in order to hold the defendant liable. In Woods v. Martins 
Bank,*" Salmon J. held that a bank manager was liable to a poten- 
tial customer of a bank for the negligent advice he gave before the 
account was opened. Again the apparent basis of the decision was 
a fiduciary relationship.®* Lord Devlin said of such categories of 
general relationship that ‘‘ there may well be others yet to be 
established ’’; and such new relationships will presumably embrace 
an increasing number of contractual and pre-contractual relation- 
ships. 

Although the establishment of such general relationships may 
have a considerable impact on the law of contract, from the point 
of view of tort the development of specific or ad hoc special rela- 
tionships is of far greater importance. The general principles stated 
were very wide indeed. Lord Reid could see “ no logical stopping 
place short of all these relationships where it is plain that the party 
seeking the information or advice was trusting the other to exercise 
such a degree of care as the circumstances required, where it was 
reasonable for him to do that, and where the other gave the 
information or advice when he knew or ought to have known that 
the inquirer was relying on him.” 8 At this stage in the develop- 
ment of liability for negligent misstatements, Lord Devlin was 
prepared to hold that ‘‘ wherever there is a relationship equivalent 
to contract there is a duty of care.” But he intimated that he was 
prepared to go further if he were presented with a case where there 
was a clear assumption of responsibility even though it did not 


85 Per Lord Devlin [19638] 2 All E.R. 576 at p. 611. 
88 [1914] A.C. 982. 

87 Fios 1 Q.B. 55; see note 68, above. 

88 [1968] 2 All E.R. 575 at p. 618. 

89 Ibid. ab p. 583. 
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fall within such a concept. He would be prepared, under appro- 
priate circumstances, to extend liability to one who “ belonged to 
no profession or calling, had no qualifications or special skill and 
did not hold himself out as having any.” 8° Since they were 
approaching the principle as one essentially extending the tort of 
negligence, Lords Morris and Pearce, on the other hand, rather 
than embracing such wide or potentially wide categories, chose to 
emphasise the liability of persons exercising some special skill or 
judgment, at the same time placing less emphasis on the 
establishment of ‘‘ equivalent to contract.”’ 

These varying formulations of the situations where responsi- 
bility might be assumed give some indication of when a duty of 
care may be established. Lord Pearce’s acceptance of the Denning 
formulation in Candler v. Crane, Christmas brings accountants, 
surveyors, valuers and analysts into the possible categories of special 
relationship.* Such a list could easily be extended to include 
doctors and their patients under the National Health Service, stock- 
brokers who circularise potential clients about the advantages of 
purchasing certain shares, or a newspaper advising on stocks through 
its city column. Despite the view of at least one distinguished 
member of the Bar,” it is probable that, at long last, a solicitor or 
lay client will be able to sue for negligent advice tendered by a 
barrister,* and perhaps a solicitor could now be sued by a legatee 
deprived of his inheritance through the negligence of a solicitor. 


80 Ibid. at pp. 611-612. 

81 Ibid. at p. 617, ating Denning L.J. in Candler v. Crane, Christmas, that 
there was a duty care laid on ‘‘ those persons such as accountants, 
surveyors, valuers, and analysts, whose profession and occupation it is to 
examine books, accounts, and other things and to make reports on which 
other people—other than their clients—rely in the ordinary course of business. ”' 
The formulation by at least some of the Law Lords in Hedley Byrne would 
appear to be wider than this. 

9a Bpasoh of Sir Milner Holland, Annual General Meeting, Bar Council, July 15, 
1968: ‘‘the question of barristers’ liability has arisen many times in the 
courts in the past 200 years, and in no case has it been held that barristers 
were liable in negligence; indeed there are observations by judges of distinction 
to the contrary effect. The services of the Bar have always been given upon 
the footing that they were not so liable; and it seems improbable that the 
courts would readily now hold that this has been altered. It is on this basis 
that our services are offered and accepted.” 

93 Connsel for the appellant, Gerald Gardiner, Q.C., in opening the November 
appeal (see note 84 above) in response to a question from Lord Jenkins, 
clearly took the view that counsel were included in the prinaple: (Recollection 
of junior counsel.) The question does not appear to 
second hearing: 

s4 Cf. Lucas v. Hamm, 364 P. (2d) 685 (Oal. 1961). See note 990n p. 185, below. 
For a posmiblo precursor of Hedley Byrne in such matters see Bulkley v. 
Wilford (1834) 2 0. & F. 102; & E.R. 1094 (H.L.). English courts have held 
that actions lie against the following persons for want of skill in their callings 
when 8 contract exists: accountants, architects, surveyors, auctioneers, 
bankers, company directors, insurance brokers, Lloyd's Register of Shipping, 
patent agents, shipping brokers, solicitors, trade protection societies and 
valuers, Halsbury, 28 Laws of England (8rd ed., 1959), p. 19. Such a het, 
while by no means exhaustive, forms a useful base for predicting the types 
of calling which may give rise to a ‘‘ special relationship ’’ and possibly to 
liability in a Hedley Byrne situation. 


ve been asked in the 
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Special relationships could indeed be used to cover innumerable 
situations where no liability exists at the moment. But since in 
the majority of cases the assumption of responsibility will be deter- 
mined by the facts of the particular case, the line to be drawn will 
be left largely to judicial discretion. Nor is it easy to predict how 
the courts will react in different situations. A doctor as the result 
of a negligent diagnosis, ordering his N.H.S. patient to retire early, 
might well be held liable for loss of earnings; yet it is difficult to 
believe that a casual suggestion that a patient should take a 
holiday, even though based on the same negligent diagnosis, would 
give rise to liability. It is clear that a newspaper inviting persons 
to seek its advice on some matter on which it purports to be skilled 
would, in the absence of a disclaimer, be actionable; but the courts 
will certainly not extend this liability to cover all the opinions or 
information offered in the daily Press. Between such extreme 
situations, the probable course of the law is uncertain; the share- 
holders in a public company may well be in a special relationship 
with the Stock Exchange, but a voter is unlikely to be in a special 
relationship with a political party. Ideally, special relationships 
should be extended slowly, beginning with the traditional profes- 
sions, where insurance is already available, and extending slowly 
to other callings so that developments in the law can be matched 
by developments in insurance.” 

Even when it has been established that a special relationship 
could exist between the plaintiff and the defendant, this does not 
automatically ensure that a duty of care is owed. This was indeed 
very much in issue in Hedley Byrne. All five Law Lords apparently 
conceded that under certain circumstances, a bank, in giving a 
reference, was in a special relationship to the person who relied on 
it. But if there had been no disclaimer of responsibility, would 
Hellers have owed a duty of care to Hedley Byrne? Their lordships 
were evenly divided. After a long examination of the authorities 
and the facts, Lord Reid concluded that in circumstances such as 
this, a banker in the position of Hellers,®* owed not only a duty to 
be honest, but also a duty of care °’; a view apparently shared by 


95 See note 87 on p. 153, below. 

96 It should be remembered that Hellers were not only bankers to Hasipower, 
but also that Easipower's future depended on Hellers continuing to finance 
them on a large scale. 

97 To arrive at this conclusion Lord Reid was forced to distinguish Robinson v. 
National Bank of Scotland, where Lord Haldane had said: ‘‘ where a mere 
inquiry is made by one banker of another, who stands in no special relation 
to him, then, in the absence of special circumstances from which a contract 
to be careful can be inferred, I think there is no duty excepting the duty of 
common honesty to which I have referred '’: 1916 9.0. 154 at p. 157 (H.L.). 
Lord Reid, in order to establish a duty of care as well as æ duty of honesty in 
such; situations, although he conceded that it was “very nearly indistinguish- 
able from the present case,” distinguished Robinson’s case on two grounds. 
First, he concluded that by ‘‘ contract,” Lord Haldane actually meant no more 
than ‘‘ undert ,” since Robinson's case was e Scottish appeal, and contracts 
in Scottish law do not require consideration, and ‘‘ Lord Haldane cannot 
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Lord Pearce.°® Lord Morris, on the other hand, was impressed 
by the fact that this was casual rather than deliberate advice, and 
concluded that there ‘‘ was much to be said . . . for the view that 
if a banker gives a reference in the form of a brief expression of 
opinion in regard to creditworthiness he does not accept, and there 
is not expected of him, any higher duty than that of giving an 
honest answer.” °° Lord Hodson was much firmer, and insisted 
that there was no duty beyond that of being honest. Lord Devlin 
was able to avoid committing himself, although the tone of his 
speech was strongly in favour of a duty of care. It is arguable that 
the duty in such cases should be limited to a duty on the bank to 
be honest. But if later courts adopt a similar attitude to that 
shown by Lords Morris and Hodson here, Hedley Byrne will indeed 
be a Pyrrhic victory. It is difficult to see that a duty to be honest 
is any more than a duty not to be deceitful, which was, after all, 
established in Derry v. Peek. If Hedley Byrne is going to be spiked 
by the finding of a duty of care only to be honest, the case is a 
defeat for those who have advocated an extension of liability for 
negligent misstatements.? 

This raises the issue of the concept of negligence the House 
had in mind in giving this decision. Negligence is not easy to 


have meant that similar cases ın Scotland and England would be decided 
differently on the matter of special relationship for that reason.” Secondly, 
Lord Reid said: “I am, I think, entitled to note that this was an extempore 
pea ent ”: [aes] 2 All E.R. 675 at p. 586. 

98 . at p. 618. 

99 Ibid. at pp. 589 and 594. 

1 Lord Hodson cited, with approval, Pearson L.J.'s view: 

“I am not satisfied that it would be reasonable to impose on a banker 
the obligation suggested, if that obligation really adds anything to the 
duty of giving an honest answer. ft is conceded by counsel for the 
plaintiffs that the banker is not expected to make outside inquiries to 
supplement the information he already has. Is he then expected, in 
business hours in the bank's time, to expend time and trouble in oe 
records, studying documents, weighng and comparing the favourable an 
unfavourable features and producing a well-balanced and well-worded 
report? That seems wholly unreasonable. Then, if he is not expected 
to do any of these things, and if he is permitted to give an impromptu 
answer in the words that immediately come to his mind on the basis of 
the facts which he happens to remember or is able to ascertain from a 
quick glance at the file or one of the files, the duty of care seems to add 
hittle, if anything, to the duty of honesty. If the answer given is senously 
wrong, that is some evidence—of course only some evidence—of dishonesty. 
Therefore, apart from authority, it 1s to my mind far from clear that the 
banker, in answering such an inquiry, could reasonably be supposed to be 
assuming any duty higher than that of giving an honest answer.” 
[1961] 3 All E.R. 891 at p. 902. Cited [1968] 2 E.R. 575 at p. 600. After 
examining a further authority, Lord Hodson concluded, tbrtd. : 
“It would, I think, be unreasonable to impose an additional burden on 
persons, such as bankers, who are asked to give references and might, 
uf more than honesty were required, be put to great trouble before all 
available material had been explored and considered.” 

2 For instance, Hedley Byrne was regarded by the banking community as a 
favourable decision from their pomt of view. Since all references are written 
on forms marked ‘‘ without liability ’’ the establishment of a concept of al 
relationship 1s ımmaterial to bankers who are, however, now clearly not liable 
in negligence. See Megrah, ‘The Banker’s Reference ° [1968] J.B.L. 886. 


Marcu 1964 HEDLEY BYRNE V. HELLER 147 


appl to statements, particularly when those statements consist of 
advice. The satisfaction of the burden of proof, for instance, is 
more complicated.* Moreover, the peculiar nature of words and 
the emphasis on responsibility, make the essence of the remedy as 
much falsehood as negligence. Lord Reid was aware of the implica- 
tions of this: ‘‘ What the appellants complain of is not negligence 
in the ordinary sense of carelessness, but rather misjudgment in 
that Mr. Heller, while honestly seeking to give a fair assessment, 
in fact made a statement which gave a false and misleading 
impression of his customer’s credit.” 4 The typical action in tort 
for negligence is concerned with a physical act and with the breach 
of a general negative duty. The negligence concept in the Hedley 
Byrne situation concerns not a negative duty of care resulting in 
physical damage, but an affirmative duty which has been deliber- 
ately undertaken. Moreover, intellectual judgment must now be 
matched against a standard of care. ‘‘ Such care as the circum- 
stances require °’ will involve developing standards for the reason- 
able banker, and perhaps the concept of the barrister in the 
Clapham omnibus. A combination of these factors makes the 
transformation of negligence from the realm of physical injury to 
that of financial loss a difficult psychological one. But it is not 
something that should pose an insurmountable difficulty to common 
law judges.® 

Thus far it has been assumed that the liability is solely for 
negligent or false statements. In so far as there was an analysis 
of the type of activity intended to be covered, the emphasis was 
on information and advice. This was natural in an action where 
the essence of responsibility was the acceptance by the maker of 
the statement that he was being trusted to exercise his skill and 
judgment. But it would seem to be open to the courts in applying 
the doctrine to embrace something more than statements in the 
narrow sense. Indeed, Lord Reid, and some of the other Law 
Lords, expressly talked of misrepresentations rather than negligent 
statements. Nor is there any doubt that Hedley Byrne covers an 


3 Per Lord Hodson, ibid. at p. 598. 

4 Ibid. at p. 584. 

5 Some precedents exist. Neghgent statements leading to physical harm have 
been remedied; and the courts have long allowed recovery for negligent breach 
by professional men such as doctors and solicitors of a contract for services. 

or & survey of the law in these areas, see Hddy, Professonal Negligence 
(1955). For the wide variety of activities by a soliator, both in contentious 
and non-contentious matters, which have been held to amount to negligence, 
see Halsbury, 86 Laws of England (8rd ed., 1951) pp. 101-108. 

Even the predecessors of Hedley Byrne gave some guidance. In Cann v. 
Willson, Chitty J. held the valuation by the surveyor was so negligent as to 
amount to no valuation at all. In Candler v. Crane, Christmas the prepara- 
tron of the balance-sheet was conceded by all the Lords Justices to be 
negligent; and Salmon J. in Woods v. Martins Bank, found that none of the 
bank manager's advice ‘‘ came within measurable distance of being reasonably 
careful and skilful ’’: [1958] 3 All E.R. 166 at p. 174. 

8 ¢g., [1963] 2 All E.R. 675 at p. 581. 
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implied representation. This would enable the subject-matter of 
the litigation to be conveyed by way, for instance, of a map,’ or 
even an acceptance of liability by a physical representation. But 
since the basis of Hedley Byrne involves the giving of information 
and advice, the representation involved may well be wider than 
the misrepresentation associated with contract, which is, for 
instance, not applicable to an opinion. For advice may well 
involve an opinion. How much further the decision might go it 
is impossible to say, but with such a broad concept of representa- 
tion, it may at last be possible to remedy cases, not only where 
financial loss is involved, but also cases where physical injury 
occurs, but for historical reasons no remedy is available.*° The 


T The cartographer achieved lasting fame in the judgment of Asquith L.J. in 
Candler v. Crane, Christmas [1051] 2 K.B. 164 at p. 104. The learned Lord 
Justice justified his finding of no liability on the part of the accountant, inter 
alia, on the ground that otherwise a neghgent map maker might be held 
liable for the sinking of the ‘‘ Queen Mary.” Such a rationalisation seams 
unsatisfactory from a number of points of view, one being that since the 
damage was physical, on the suthonties as they then existed liability should 
have been imposed for the negligent statement if the proximity were found 
by the court to be sufficiently close. 

Bisset v. Wilkinson [1927] A.C. 177 (P.C.). 

“ It cannot matter whether the information consists of fact or of opinion or 

is a mixture of both, nor whether it was obtained as the result of special 

inquiries or comes direct from facts already in the defendant's session or 

from his general store of professional knowledge’: per Lord lin [1968] 

2 All E.R. 575 at p. 610. 

10 The basis of the Hedley Byrne doctrine, being an assumption of onsibility 
where none previously existed, of necessity applies to situations where there 
was no legal obligation to act. If then, as is suggested in the text, the advice 
or information is held to cover a reasonably wide concept of representation, 
there would appear at last to be a method of solving some of the situations 
where ıt has been held that there is no liability for negligent behaviour 
even where physical damage 1s involved, when the operation is undertaken 
voluntarily. Thus a further gap in the protection provided by the tort of 
negligence could be closed by pettanking decisions mack as Hast Suffolk Rivers 
Catchment Board v. Kent [1041] A.C. 74 (1940). (A statutory authority 
undertaking the repair of a sea wall when under no legal obligation so to do, 
could not be held liable in negligence for performing the repairs carelessly, 
unless it could be found that their behaviour aggravated the damage.) See 
[1968] 2 All B.R. 575; especially per Lord Hodson at p. 598, per Lord Devlin 
at p. 608 and per Lord Pouro at p. 616, relying mter alia on Wilkinson v. 
Coverdale and Coggs v. Barnard, cases with which counsel for Kent convinced 
Tilbe J. and the Court of Appeal that liability should be ımposed in the 
East Suffolk case: sub nom. Kent v. East Suffolk Revers Board [1989] 2 All 
E.R. 297 Coe J.); [1080] 4 All E.R. 174 (C.A.). Bee especially the 
dissent of Lord Atkin in the House of Lords [1941] A.C. 74 at p. 91: 
“. . . we have to deal here with relations between the plaintiffs and the 
Board which I suggest are much closer than the general relations of members 
of the public to a public authority... . I consider that these relations give 
rise to a duty owed to the plaintiffs to use reasonable care, including dispatch 
in doing the work.'’ Cf. per Lord Devlin [1963] 2 All B.R. 575 at p. 602: 
‘' In this type of case where if there were a contract there would undoubtedly 
be a duty of service, it is not practicable to distinguish between the inspection 
and examination, the acts done or omitted to be done, and the advice or 
information given.’’ If the interpretation suggested were adopted, and Hedley 
Byrne applied in such situations, the East Suffolk case might be distinguished 
on the question of construction of the Land Dramage Act, 1980. See now 
Rippingdale Farms, Lid. v. Black Sluice Internal Drainage Board [1968] 
8 All E.R. 726 (C.A.); especially per Denning M.R. at p. 727. 


oom 
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inclusion of such situations is well within the possible ratio of 
Hedley Byrne, and is eminently consistent with the spirit of the 
decision. 

But just as there was uncertainty about the type of legal 
category required to exist before a factual situation could be held 
to be embraced by the concept of Hedley Byrne, so there were 
differences in analysing the persons to whom the duty of care 
should be owed. Generally the House was prepared to take a 
broader view than Denning L.J. had taken in Candler v. Crane, 
Christmas." Lord Reid, on his formulation of the basic duty, 
limited the scope of the duty owed to reasonable foresight of 
reliance by the inquirer,’* although in the circumstances of his 
case he was prepared to treat Hedley Byrne as the effective 
inquirer.** Lord Morris took a different view. His concept of the 
assumption of responsibility required no request, and far from 
liability being limited to reliance by the inquirer, he found that 
“ the fact that the person to whom the answers would in all 
probability be passed on was unnamed and unknown to the bank 
is not important for the purposes of the consideration of the legal 
issue which now arises.” 14 He was prepared to go further than this, 
and hold that even where there was no direct dealing, liability 
existed ‘‘ where one person issues a document which should be 
the result of an exercise of the skill and judgment required by him 
in his calling and where he knows and intends that its accuracy 
will be relied on by another.” 15 Lord Pearce appeared to adopt 
Denning L.J.’s limited formula, establishing liability only to third 
parties who relied on the statement to the knowledge of the 
makers ° ; and Lord Hodson found it impossible ‘‘ to catalogue 
the special features which must be found to exist before the duty 
of care will arise in a given case.’?** Since Lord Devlin was 
prepared ‘fto adopt any one of your Lordships’ statements as 


11 In answer to the question, to whom is the duty owed, Denning L.J. had 
replied: ‘‘. . . to their employer or chent; and also I think to any third person 
they know their employer is going to show the accounts, so as to induce 
him to invest money or take some other action on them. But I do not think 
the duty can be extended still further so as to include strangers of whom they 
have heard nothing and to whom their employer without their knowledge may 
choose to ahow their accounts '': [1951] 2 K.B. 164 at p. 180. This strict test 
of proximity was ‘' did the accountants know that the accounts were required 
for submission to the plaintiff and use by him? '': 1bid. at p. 181. To the 

uestion to what transactions did the principle apply, he replied: ‘‘ only to 

ose transactions for which the accountants ew their accounts were 
required ’’: ibid. at p. 162. In fairness, it must be remembered that Denning 
L.J. was a lone dissenter, and he may have deliberately restricted his views 
for the occasion. 

12 [1968] 2 All B.R. 576 at p. 588. 

18 Ibid. at p. 580. 

14 Ibid. at p. 588. 

15 Ibid. at p. 590. 

16 Ibid. at p. 617. 

17 Tord, at p. 601. 
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showing the general rule,” 18 the ultimate scope of the duty of 
care is not easy to predict. In effect the courts will have to supply 
some test of reasonable foresight, which will provide them with 
yet another tool for balancing the need to remedy certain negligent 
statements with the unfortunate impact of too wide a remedy. 

All that has been said, however, about the possible breadth of 
the doctrine enunciated in Hedley Byrne, has to be viewed in the 
context of the uniform approval accorded by the Law Lords to the 
power of disclaimer. Both from the doctrinal and the policy point 
of view, such approval is not surprising. Lord Devlin saw as “ the 
foundation for the ground on which in the end the House dismisses 
the appeal ” that responsibility could attach ‘‘ only if the doing of 
that act implied a voluntary undertaking to assume responsi- 
bility.” 1° Since Hedley Byrne’s agent had begun his original 
inquiry, according to the defendant’s report, by saying that ‘‘ they 
wanted to know in confidence and without responsibility on our 
part,” and since the second reference had been headed ‘‘ without 
responsibility,” ?° there was little chance indeed that the House 
could find an express or implied assumption of responsibility. Nor 
did it make any serious effort, for as Lord Hodson announced: ‘‘ I 
see no objection in law or morals to the giver of the reference 
protecting himself by giving it without responsibility.’ ** 

Such a pronouncement from an English judge is not surprising, 
since, probably more than judges in any part of the common law 
world, they have been content to leave the parties to their own 
devices in working out their relationships, irrespective of any 
unequal bargaining power. Thus while the Supreme Court of the 
United States was prepared to strike down clauses exempting 
liability for negligence as being contrary to public policy,?? the 
English courts were willing to enforce them. Moreover, in 
England they were enforced rigidly, frequently with patently unjust 
results.” The courts have even been willing to apply a similar 
principle to tort and enforce notices disclaiming liability where an 
action has been brought for breach of the duty of an occupier of 
land,?5 While the courts have, of recent years, made some effort to 


18 Ibid. at p. 611. He refused to commit himself further than to say that for 
the present he was satisfied with the Shaw test of ‘‘ equivalent to contract "’ 
as the basis of the doctrine. 

19 pss] 2 All E.R. 575 at p. 611. 

20 Thus in this case both mquiry and reference were m effect prefaced by a 
disclaimer of responsibility; in view of the es, however, it 18 difficult 
to believe that even if the inquiry had not moluded such æ phrase, the result 
would have been any different. 

21 [068] 2 All B.R. 575 at p. 599. 

32 Liverpool and G.W. SS. Co. v. Phoenix Ince. Co. 120 U.S. 897 (1889). 

38 Parker v. S.E.Ry. (1877) 2 C.P.D. 416 (C.A.). Re S99. Mtssourt (1889) 42 
Ch.D. 821. 

24 6.9g., Thompson v. L.M. & S.R. [1980] 1 K.B. 41 (C.A. 1929); L'Estrange v. 
Graucob [1984] 2 K.B. 394 (C.A.). 

235 Ashdown v. illiams (Samuel) ¢& Sons Ltd. [1957] 1 Q.B. 400 (C.A.). 
Licensee could not sue because, inter alia, there was a notice warning any 
person entering that he was ‘‘ there entirely at his own risk and must be 
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redress this reluctance to interfere, at least where contracts are 

concerned, by emphasising the contra proferentem canon,” and 

developing such substantive rules as fundamental breach of 
contract,’ the House made it plain that such developments had no 
application to the Hedley Byrne principle.” 

The justification for allowing a disclaimer was spelt out by Lord 
Reid who thought that the reasonable man who knew his skill and 
judgment was being relied on, might legitimately choose not to give 
the advice, to give it, or to give it subject to the disclaimer.®® 
From the inquirer’s point of view there was the implication in this 
and other speeches, that it was always open, if the person to whom 
the inquiry was addressed refused to answer or would answer only 
subject to a disclaimer, to give consideration and so make the whole 
process fully enforceable. On many grounds such reasoning is far 
from satisfactory. Are such alternatives available to the inquirer? 
What could Hedley Byrne have done to protect their position? 
Hellers would almost certainly not have taken money in return 
for giving the information which the plaintiffs needed. Nor indeed 
would any commercial bank have done so. Even if in the unlikely 
event that a bank had been prepared to give the reference in return 
for a payment, Hedley Byrne would presumably have been in little 
better position since the disclaimer would probably have covered 
the contractual situation, and the commercial banks, since Robinson 
v. National Bank of Scotland, have had printed stationery for 
giving references which is clearly marked “‘ without responsibility.” 
Hedley Byrne’s only hope then was to turn to a credit rating 
bureau, and the ready availability of this is doubtful,*° or to have 
taken out an insurance against Easipower’s default.®t If the effect 
of Hedley Byrne is merely to drive persons needing advice to one 
or other of these devices, the decision can barely be described either 
as helpful or revolutionary. 

The argument in favour of allowing such a disclaimer is clear. 
To have applied a general liability would have been absurd, and 

deemed to take the said property with everything thereon as he finds it. . .”, 

following Parker v. S.E. Ry. See Gower, ‘‘ A Tortfeasor’s Charter?" (1956) 

aa 582, and Gower, ‘‘ Tortfeasors’ Charter Upheld" (1967) 20 
28 ¢.9., White v. John Warwick £ Co. Ltd. [1963] 2 All B.R. 1021 (C.A.). 

27 e.g., Karsales (Harrow) v. Wallis a 2 E.R. 866 (C.A.); Sze Hai 
Tong Bank Ltd. v. Rambler Cycle Co., ee get 8 All E.R. 182 (P.6.); 
Yeomen Credit v. Apps [1961] 2 All E.R. 281 (C.A). See also Grunfeld, 
t Reform in the Law of Contract ’’ (1961) 24 M.L.R. 62. 

28 e.g., per Lord Reid [1963] 2 All H.R. 575 at pp. 586-587; per Lord Pearce, 
ibid. at p. 618. 

29 Ibid. at p. 683. 

30 The Report of the Oorr pany Law Committee, Cmnd. 1749 (1962) shows, 
Sepeda y at Ohapters and X, the generally unsatisfactory nature of the 
information available on the financial status of companies. 

81 Lloyd’s write such insurances on the behalf of adverting agents. (I am 

teful for my information on this and other pomts to various firms of 
oyd’s brokers. I am similarly grateful for my information on bankın 


pa to the legal departments of and solcitors to various of the commercia 
anka.) 
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would have made many day-to-day business affairs imposible. 
Even to have limited such liability to serious commercial advice 
or information would probably have caused an unfortunate revolu- 
tion in commercial practice as well as undermining the many social 
functions performed in England by bank references. Although 
such advice as would have been given would no doubt have been of 
a higher standard, there would have been far less of it, and this 
would have had a deleterious effect on business activities. By 
basing liability on an assumption of responsibility but at the same 
time allowing a disclaimer of responsibility, the House of Lords 
neatly balanced the advantages and disadvantages. But is this 
argument acceptable? It may have some validity for commercial 
transactions in the City, but what about the non-business man 
dealing with a bank? Could Martins Bank, whose manager’s 
advice never ‘f came within measurable distance of being reasonably 
careful and skilful ” have gone scot free if the bank had been able 
to prove that the manager had at some point noted that his advice 
was “‘ without responsibility ’’?? *? What of the layman who has 
to deal with a monopoly profession? Mr. Candler needed advice 
as to whether to buy the business. If it becomes customary for 
every accountant to declare that his balance-sheet. should be 
‘¢ without liability,” Mr. Candler’s last state may be worse than 
his first, and the principle and policy for which Lord Denning 
dissented * would be rendered meaningless. Moreover, since the 
assumption of responsibility is all-important there is a risk that 
the disclaimer need not be express, but can be implied. If this is 
so will it be possible for the Bar to argue that in their dealings 
there is an historically implied disclaimer of responsibility ? 

In many ways it was unfortunate that the principle came to 
be settled in respect of information given by a defendant who was 
not in the business of giving such information.** Had the facts 
been similar to Candler v. Crane, Christmas it is difficult to believe 


32 Woods v. Martins Bank [1958] 8 All E.R. 166. 

33 ‘'T think that the law would fail to serve the best interests of the community 
if it should hold that accountants and auditors owe a duty to no one but their 
clients. . . . It would encourage accountants to accept the information which 
(the) one man gives them, without verifying it; and to prepare and present 
the accounts rather as a lawyer prepares and presents a case, putting the 
best appearance on the accounts they can, without expressing their personal 
opimon of them... the accountant who certifies the accounts of his client, 
is always called on to express his personal opinion as to whether the accounts 
exhibit a true and correct view of chent’s affairs; and he is required to do 
this not so much for the satisfaction of his own clent, but more for the 

idance of shareholders, investors, revenue authorities and others who may 
ve to rely on the accounts in serious matters of business ’'; Candler v. 
Crane, Christmas, per Denning L.J. [1951] 2 K.B. 164 at p. 184 (C.A.). 

84 It is arguable that the banks are in the business of giving references. See 
per Lord Devlin [1968] 2 All E.R. 575 at p. 610: ‘* The service that a bank 
performs in giving a reference ıs not done simply out of a desire to assist 
commerce. It would disco e the customers of the bank if their deals fell 
through because the bank refused to testify to their credit when ıt was 
good.” 
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that the Law Lords, even if there had been a disclaimer, would have 
been prepared to allow it carte blanche as was done in Hedley 
Byrne. Accountants are in the business of producing statements, 
and it is difficult to see why they should be allowed to evade a 
responsibility clearly undertaken merely by the insertion of a 
disclaimer. Some principle is required for Hedley Byrne situations 
analogous to fundamental breach as an answer to exemption clauses 
in contracts. 

Those portions of the speeches, then, dealing with disclaimers, 
are by far the least satisfactory. They appear to have been 
excessively concerned with the situation between a business man 
and bank, yet the wide power given to disclaimers is in no way 
limited to such a situation. The Law Lords also entirely ignored the 
impact of insurance. It may have been possible for a firm of 
advertising agents to insure their del credere responsibilities, but 
where the ordinary person is involved the effective insuring can 
only be done by the persons who are holding themselves out as 
exercisers of some particular skill. Through Lloyd’s it is already 
possible to obtain an “ act, error and omission ” policy to cover 
a number of professions and callings. There are special printed 
policies for accountants, solicitors and insurance agents. Over the 
last few years, it has become customary for stockbrokers to take 
out a policy, and for them a modified form of the solicitors’ policy 
is used. Such policies normally provide for liability for financial 
damage, resulting from negligent professional conduct of any type, 
and are not limited to such loss as arises solely out of a contractual 
relationship; but professional organisations are recommending their 
members to confirm that their policies, when they refer to loss 
“ howsoever caused’? do in fact cover special relationship 
situations.*® The extension for pecuniary loss beyond the contrac- 
tual situation will, it is true, involve the development of new types 
of policies. But the Bar Council has already arranged a policy to 
cover members of the Bar on a chambers basis with two Lloyd’s 
brokers, and some of the leading sets of chambers have already 
taken out such a policy.*® New policies are under consideration by 
the members of Lloyd’s to cover a variety of other callings which 
might be included in a “ special relationship.” ** Such develop- 
ments may well mean that premiums will have to rise. But a 
limitation of the disclaimer, coupled with a reallocation of risks by 
means of insurance, would seem to be more in keeping with the 


85 e. Ag solicitors, see 107 8.J. 441 (June 7, 1963); the building and allied trades, 
Contract Journal, July 18, 1963. 

36 Quaere, whether a solicitor in failing to ask a barrister if his chambers has 
insurance, is guilty of professional negligence towards his lay client. 

37 One firm of Lloyd’s brokers, for instance, is attempting to effect an errors and 
omissions insurance for Forestry Advisors. Underwriters are reluctant, 
however, to insure for negligent statements by persons exercising a calling 
outside the traditional professions. This may well be a factor which the 
judges should bear in mind as they develop Hedley Byrne. 
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needs of the 1960s than the economic laissez-faire approach adopted 
by the Law Lords, in declaring an open season for disclaimers. 
Assuming that in the future there may be judges who take a 
rather different view of the socio-economic needs of England from 
that adopted by Lord Hodson, is there any possibility that the 
disclaimer can be weakened by judicial as opposed to parliamentary 
intervention? The task will not be easy. The statements are 
broad. But there is some hope. Lord Reid, for instance, insisted 
that the principle of Hedley Byrne was based on an objective 
approach—or ‘* what the reasonable man would have done.’ 38 
Such an approach, suitably developed, might be used to curtail 
disclaimers which were not brought to the attention of the inquirer 
or were not clearly expressed. This would be consistent with the 
views expressed by the Law Reform Committee” and recent 
American authority.“° Lord Devlin too, in keeping with his 
reluctance to decide any point which was not clearly before the 
House, said: ‘‘ Since the essence of the matter in the present case 
and in others of the same type is the acceptance of responsibility, 
I should like to guard against the imposition of restrictive terms 
notwithstanding that the essential condition is fulfilled.’’‘! This 
is but a straw in the wind. It may not even have been directly 
concerned with disclaimers; but it might serve to ground some 
restricting device akin to the fundamental breach of contract. He 


38 [1963] 2 All E.R. at p. 688. 

89 Support for developing a policy along these lines comes from the Law 
Reform Committee, Tenth Report (Innocent Misrepresentation) Cmnd. 1782 
(1962) para. 17. In recommending that there should be a remedy for 
negligent misrepresentations, it was said: ‘‘ We also think that the onus 
should be on the representor to satisfy the court that he was not at fault... . 
If he was truly innocent of any demre to mislead, he will suffer little hardship 
by being put to proof of his innocence but, if he cannot establish this, the 
loss should fall on him rather than on the other party.” 

40 eg. Texas Tunneling V. City of, Chattanooga, 204 F. Supp. 821 (E.D. Tenn. 
1962). There æ plaintiff sub-contractor successfully sued a firm of consulting 
engineers who had produced a negligent geological survey, under a contract 
with the City of Chattanooga. This had been relied upon by the sub-contractor, 
and the sub-contractor’s estimate had been relied upon by the successful 
tenderer. Aø æ result of, the negligence the plaintiff took 84 weeks instead of 
the estimated 18 in digging a sewer tunnel. The defendants sought to exonerate 
themselves not only by, pleading the absense of a contract but also by relyin 
on ® wide disclaimer included ın the survey. (“ This information is faraittied 
for the convenience of bidders and is not a of contract 16. This 
information is not guaranteed and any bids submitted must be based on 
the bidder's own investigation and determination”’). After proof that it 
was customary to rely on such a survey, Wilson J. held: ‘It appears, and 
the Court finds, that the defendants could reasonably foresee that the drawing 
would be furnished to and relied upon by bidders in spite of the disclaimer. 
For these and other reasons discussed below the disclaimer would therefore 
not operate to eliminate a duty of due care as between the defendants and 
the plaintiff, but rather would g to the issue as to whether the plaintiff 
himself exercised due care in relying upon the drawing and the disclaimer 
will be considered further with regard to the issue of contributory negligence; 
at p, 832. Bee Comment, 48 Virginia L. Rev. 1476 (1962); Comment, 62 
Michigan L. Rev. 145 (1968). 

41 Ibid. at p. 612. 
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also insisted that disclaimers had to be given at the time responsi- 
bility was assumed ‘*; and this requirement might also allow the 
judges to refuse to apply disclaimers in situations where a 
contractual exemption would have to be enforced. However, to 
undermine the view of the disclaimer in Hedley Byrne will require 
the same judicial valour that the Law Lords in Hedley Byrne 
showed to the earlier decisions. 


(b) The Impact on Contract 


But whatever the effect in tort, the decision has had a clear 
impact in contract. The essence of the subject-matter of Hedley 
Byrne was misrepresentation; and there is no doubt that misrepre- 
sentation as a remedy associated with contract has been profoundly 
changed by the decision. It has long been accepted that there is 
no remedy in contract for a non-fraudulent misrepresentation not 
incorporated in a contract * and this was accepted as doctrinally 
correct by the Law Reform Committee in its report on Innocent 
Misrepresentation.** Indeed, it was a cardinal element in the 
argument against liability on the part of the respondents in Hedley 
Byrne, who insisted that it would be absurd to refuse an action for 
damages where a representation had been made between parties 
who eventually concluded a contract,** but to allow a remedy where 
a third party was involved. 

Such an argument was accepted by the Court of Appeal + ; 
but in the House it received a strange treatment. Lords Reid and 
Devlin, since they were more concerned to build up a remedy 
from Nocton v. Ashburton than to allocate the remedy to tort or 
contract, did not mention the possible impact on innocent mis- 
representations in contract. Lords Morris, Hodson and Pearce, 
however, who appeared to be building up Hedley Byrne more as a 
part of the tort of negligence, were at pains to point out that 
nothing they had decided had necessarily altered the position in 
contract.47 Lord Hodson conceded that: 


42 Ibid. af p. 618. Thus, for example, a disclaimer by an accountant in a 
balance-sheet might be regarded as effective if he were held already to have 
assumed res bility. 

48 Sır Frederick Pollock commented that the accepted doctrine was ‘‘ founded 
in a long course of professional understanding rather than positive authority.” 
Pollock, Contracts (18th ed., 1950), p. 426. For a survey of the doctrine on 
this subject, together with examples from decided cases, see Cheshire and 
Fifoot, The Law of Contract (5th ed., 1960), p. 212. 

44 Law Reform Committee, Tenth Report (Innocent Misrepresentation). Omnd. 
1782 (1962). 

45 For an innocent misrepresentation not incorporated in a contract, rescission 
and an indemnity (but no damages) are available. If the contract has been 
“ completed '’ the much-criticised decision in Seddon v. North Eastern Salt Co. 
1908, 1 Ch. 826 appears to hold that even the right to rescission and an 
indemnity is lost; and ‘‘ whatever its merits ... the rule... is toda 
generally accepted and acted upon ''’: Law Reform Committee, op. cit., para. 9. 

48 ¢.9., per Harman L.J. at 8 All H.R. 891 at pp. 902-908. , 

41 Per Lord Morris [1068] 2 E.R. 576 at p. ; per Lord Hodson, ibid. at 
p. 599; per Lord Pearce, tbid. at p. 617. 
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“ it may in certain cases appear strange that whereas inndcent 
misrepresentation does not sound in damages yet in special 
cases under consideration an injured party may sue in tort a 
third party whose negligent misrepresentation has induced him 
to enter into the contract.’ * 


Such a statement, however, is difficult to justify. It is true that 
the decision has nothing to do with non-negligent representations 
but such representations are scarcely of importance in contract, 
since the majority of innocent misrepresentations in contract are 
negligent in the sense that that word was used by Lord Reid.** The 
most misleading aspect of Lord Hodson’s remark, however, is the 
implication (if it be so) that Hedley Byrne does not apply to those 
who ultimately enter into a contract. There was at all times a 
contract in Nocton v. Ashburton—the basis of the Hedley Byrne 
principle—it was merely not pleaded in the case. Moreover, Lord 
Devlin in his speech has no doubt that the doctrine applies to those 
who might previously have pursued their remedy in contract.®° 

If, then, the Hedley Byrne principle can apply the idea of special 
relationship to those who are in the process of making a contract, 
it would seem that much of the old learning on innocent misrepre- 
sentation becomes moot, and that the recommendations of the Law 
Reform Committee have been implemented, at least partially, by 
the judges. Providing a special relationship is proved, a plaintiff 
who has entered into a contract relying on an innocent mis- 
representation which can also be proved to have been negligent 
should now be able to recover damages rather than an indemnity, 
even if the contract is ‘f completed.” 

The establishment of a remedy for negligent misrepresentations 
may help to clear the law of contract of some of its more difficult 
problems. It will now be possible to include within Hedley Byrne 
cases which have masqueraded under different headings because 
of an absence of a proper remedy for negligent statements. The 
Australian decision of McRae v. Commonwealth Disposals Board ™ 
classified a negligent misrepresentation by a vendor as a mistake.°* 
Where a third party has made a negligent misrepresentation, the 
courts, in order to ground liability, have developed the doctrine of 


48 Ibid. at p. 599. 

49 Once again the full impact of Hedley Byrne will depend on how the concept 
of negligence is applied to information or advice. , following Lord Reid's 
words, it 18 construed to cover a statement ‘‘ which gave a false and misleading 
impression,’’ then almost all innocent misrepresentations might be included. 
If, however, a strict test of negligence were demanded, some innocent 
representations, of which contract has taken cognisance, would not be included. 

50 e.g., he recommended the Hedley Byrne solution in those cases where previous! 
consideration had been extended to provide a satisfactory solution: [1968 
2 All E.R. 675 at p. 610. Lord Pearce implied that a contractual relationship 
was per se & special relationship: tbid. at p. 618. 

51 (1951) 84 O.L.R. 871. 

52 For a summary of the conflicting academic views on this case see Cheshire 
and Fifoot, op. cit., p. 179n. 
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coll&teral contracts and warranties." Much of this development 
has been to remedy statements which are essentially promissory in 
nature, but other examples of its use would now seem to fall clearly 
within the Hedley Byrne pattern. In Shanklin Pier v. Detel 
Products ** the plaintiff sued a paint manufacturer as a result of 
whose representations the plaintiff had specified that the defendant’s 
products should be used by a contractor who was engaged in 
repairing the plaintiff’s pier. McNair J. held that such behaviour 
might be remedied by constructing a collateral contract of warranty. 
A similar solution has been applied in two cases where the plaintiff 
has been held entitled to sue on the representations of used-car 
vendors, although under hire-purchase law, actual ownership of 
the car is acquired by finance companies, and the plaintiff is not 
in contractual relation with the apparent vendor. In both cases 
the used-car companies were held liable on a collateral contract 
theory.” Both elegance and efficiency suggest that such decisions 
might now be brought within the umbrella of Hedley Byrne.** 
The Hedley Byrne principle will almost certainly embrace this 
range of cases, based on representations of fact. But how much 
further might it go? Could it be taken to include not only 
misrepresentations of fact, but also statements misrepresenting 
intention? Such a concept is partially, at least, fanciful, for it 
would require the substitution of a negligent (used perhaps in the 
broader concept developed by Lord Reid) in place of a promissory 
statement. The words information and advice, however, could 
cover the concept of intention with its promissory implications. It 
has been seen that Lord Devlin, at least, found the idea of 
misrepresentation in Hedley Byrne wider than in contract.’ If 
the courts were now prepared to take this further step, great areas 
of the law might be brought within Hedley Byrne’s ambit. It 
could, for instance, embrace the remaining type of case at present 
remedied by collateral contract, decisions which are essentially 
unilateral promises which the courts decide to enforce.” Indeed, 


53 Wedderburn, ‘‘ Collateral Contracts ° [1959] C.L.J. 58. 

54 [1951] 2 K.B. 854. See now also Wells (Merstham) Ltd. v. Buckland Sand 
and Silica Co., Lid. [1964] 1 All E.R. 41 (Q.B., 1968). 

55 Brown v. Sheen and Richmond Car Sales [1950] 1 All E.R. 1102 ('‘ in perfect 
condition and food for thousands of miles’); Andrews v. Hopkinson [1957] 
1 Q.B. 229 (“It’s a good httle bus. I would stake my life on it’). American 
writers have regarded these cases with some awe, as an excessively broad use of 
the concept of warranty, ¢.g., Ruud, ‘‘Manufactorers’ Liability for Repre- 
sentations Made by Their Sales Engineer to Subpurchasers ” (1961) 8 U.O.L.A. 
Law Review 261 at pp. 261-264. 

56 The only danger of bringing them within the Hedley Byrne concept is that any 
disclaimer made would destroy liability, whereas a contract of warranty would 
presumably be susceptible of the fundamental breach and contra pay sae 
treatment. 

57 For the Reid view referred to see note 56 above, for the Devlin view referred 
to gee note 9 above. 

58 Of late, their ea has increased. In City and Westminster Properties 
v. Mudd [1989] Ch. 129, for instance, Harman J., when landlords sought to 
prove breach of a covenant in a lease to use the demised premises ‘' for 
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if the judges were so minded, the whole concept of unilateral 
contracts could be incorporated; and since they play a small part 
in English law,” such a take-over bid might be justified. The 
position in the Smoke Ball or reward situations is as near to 
negligent misrepresentation of fact as it is to a ‘* pure ” bilateral 
exchange of promises. With even less hope that it may ever be 
implemented, it is amusing to speculate how far the law might 
be taken if such an approach were adopted. Isolated and often 
unpopular dicta might come into their own again. The statement 
by Martin B. in Warlow v. Harrison that “‘ the highest bona fide 
bidder at an auction may sue the auctioneer as upon a contract 
that the sale shall be without reserve” has met with general 
disfavour.®° Yet it is conceivable that the giving of false informa- 
tion about auctions without reserve could come within the concept 
of negligent or false information raised in Hedley Byrne. If such a 
doctrinal change were possible, Hedley Byrne might even be held 
to cover situations now discussed under the rubric of quasi- 
estoppel.*1 Even though limited to the discharge and modification 
of contracts, and so excluding the making of contracts,®? the 


showrooms, workrooms and offices only," allowed the tenant to set up a 
collateral contract, since he had signed the lease only after a promise that 
he would be entitled to reside on the premises. This doctrinal device has 
now been put to use in the campaign which the English judges have been 
waging to restrict the scope of exemption clauses in contract. A collateral 
contract has been used, for instance, to ground liability where an auctioneer 
said of a tubercular heifer that “he would absolutely guarantee her ın every 
respect,’’ despite the existence of a wide exemption clause in the conditione 
of sale and non compliance with the procedure for giving a ‘‘ warranty "’: 
Harling v. Eddy [1951] 2 K.B. 738. 

59 In English law its range appears to be bounded by the reward cases and 
Carlill v. Carboltc Smoke Ball Co. [1893] 1 Q.B. 256 (C.A.). See Cheshire 
and Fifoot, op. cit., p. 47. Cf. American law. See Corbin, I Contracts 
(1950), Part I passim. 

60 (1859) 1 B. & E. 309 (Hx. Ch.). For isolated support for the dictum see 
Gower, '' Auction Sales of Goods without Reserve '’ (1952) 68 L.Q.R. 467. 

61 The essence of this doctrine was said by Denning L.J., who had been largely 
instrumental in deyèloping it, to be that “where one party has, by his 
words or conduct, made to the other a promise or assurance which was 
intended to affect the legal relations between them and to be acted on 
accordingly, then, once the other party has taken him at his word and acted 
on it, the one who gave the promise or assurance cannot afterwards be 
allowed to revert to the previous legal relations as if no such promise or 
assurance had been made by him; but he must accept their legal relations 
subject to the qualification which he himself has so introduced, even though 
it is not supported in point of law by any consideration but only by his word.” 
Combe v. Combe [1951] 2 K.B. 215 at p. 220; [1951] 1 E.R. 767. 
The basic element of assumption of responsibilty is akin to that required by 
Hedley Byrne. 

623 Birkett L.J. in Combe v. Combe limited the operation of the principle of 
quasi-estoppel by saying it could be ‘‘used as a shield,’’ but “ not as ao 
sword '': [1951] 2 K.B. 915 at p. 924. 

Despite the broad wording of the ‘equivalent American doctrine of promissory 
estoppel in the Restatement (para. 90: ‘'A promise which the promisor 
should reasonably expect to induce action or forbearance of a definite and 
substantial character on the part of the promisee and which does induce such 
action or forbearance is binding if injustice can be avoided only by the 
enforcement of the promiee.’’), those jurisdictions which have made use of 


Marcy 1964 HEDLEY BYRNE V. HELLER 159 


doctrine has not been received with enthusiasm in high places.” 
Assuming, however, that the promissory variation of the contract 
could be re-categorised as information or advice, the function of 
quasi-estoppel could be performed under the guise of an assumption 
of responsibility in tort.% 

To push Hedley Byrne as far towards promissory statements as 
the previous paragraph suggests would require a considerable 
straining of doctrine and tradition. But such flights of fancy serve 
to high-light other implications and impacts of Hedley Byrne, which 
are essentially practical. For instance, the case will almost certainly 
be used as a means of further purifying the concept of considera- 
tion. Lord Devlin expressly noted that the law had often 
constructed a contract in order to hold a person liable for negligent 
advice. Of such decisions he said: 


“ I think that today the result can and should be achieved by 
the application of the law of negligence and that it is 
unnecessary and undesirable to construct an artificial 
consideration.’? 8° 


This would seem to be a strong indication that the courts will seek 
to offer a tort remedy in these ‘‘ many cases ’? where the result 
“ has been achieved by setting up some nominal consideration and 
suing in contract instead of tort.” 6° There is much to be said 


it have limited it in different ways, either to make it of no major practical 
value, or to achieve the result imposed by Birkett L.J. For the background 
and implementation of para. 90, see Corbin, I Contracts (1950), Chap. 8. 
Only Calfornia has effectively substituted promissory estoppel as an alternative 
to consideration to ground an action for negligent misstatement. Drennan 
v. Star Paving Co., 51 Cal. 2d 409, 883 P. 2d 757 (1968) (holding sub-con- 
tractor lable in contract when main contractor relied on his negligently 
prepared estimate in bidding on a tender for the construction of æ school). 

68 e.g., Tool Metal Engineering Co. v. Tungsten Electrio Co. [1955] 2 All E.R. 
657; [1985] 1 W.L.R. 761. See especially speech of Viscount Simonds: 
[1955] 2 All H.R. 657 at p. 660. 

64 ie & promise by landlords at the request of the lessees to reduce the rent 
of a block of flats, partially empty because of war conditions, could be held 
by the judges to amount to information. Cf. Central London Property Trust 
v. High Trees House [1947] K.B. 180. 

65 Hnghsh law has sought to maintain one definable concept of consideration. 
The accepted Amencan doctrine today is that there is no one concept of 
consideration, but many. Corbin, Law of Contracts (1950), Part 1, Chap. 6. 

66 [1068] 2 All E.R. 575 at p. 610. 

67 He instanced the case of De la Bere v. Pearson [1908] 1 K.B. 280, where the 
Court of Appeal found a contract to exist between a person writing a letter 
to a newspaper and the newspaper itself, when the advice tendered turned 
out to be careless and in fact led to financial loss. Consderation was found 
to exist either in the plamtiff’s consent to the publication of his letter, or ın 
the addressing of an inquiry as invited. But on the whole the English 
courts have not been particularly adventurous in extending consideration i 
order to ground liability, when compsred with certain American jurisdictions. 
The latter have, for instance, taken a more liberal view of what amounts to 
real consideration: Maughs v. Porter, 157 Va. 415, 161 8.E. 242 (1931) (mere 
attendance at an suction sufficient consideration to support promise to give 
automobile to holder of lucky slip of paper). They have been prepa to 
take a wider view of moral aid past consideration: Webb v. MoGowim, 
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for pressing Hedley Byrne as an alternative solution, both on the 
grounds of elegantia juris and practical efficiency, at least where 
the basis of the action is a negligent misrepresentation of fact. 
But it must be remembered that whereas, if the action had been 
brought in contract, the law would have sought to protect the 
plaintiff against unfair exemption clauses, as the law now appears 
to stand, a disclaimer by the defendant will easily defeat a plaintiff 
suing on the Hedley Byrne principle. 

In some ways the greatest importance of Hedley Byrne is not 
the changes it has effected in specific substantive rules, but its 
implied weakening of certain basic concepts of contract: in parti- 
cular consideration and privity of contract, both of which have 
traditionally been strictly applied by the English judges.** This 
is made especially clear in Lord Devlin’s speech where he looks to 
“ the equivalent of contract ” as the test of proximity, in a Hedley 
Byrne situation. This means no less than that in situations where 
two parties are in near-contract relations a remedy will be given 
although there is no consideration or no privity. In one sense 
any development of the tort of negligence is a move away from 
these requirements, since it marks one more step away from Winter- 
bottom v. Wright. Hedley Byrne is an even more conscious 
undermining of accepted principles than was Donoghue v. Steven- 
son. In many situations it offers an important alternative to the 
need to prove consideration and a far more effective exception to 
privity than was ever, for instance, offered by the trust concept. 
In this sense it may herald a whole new area of protection for the 
consumer, The man in the street may have an action if he has 
relied, even if he has not bargained.”° In achieving this Hedley 
Byrne will, without in any way weakening privity or consideration 
doctrinally within the context of contract, appreciably weaken their 
practical importance as far as a potential litigant is concerned. 


27 Ala.App. 82, 168 So. 196 (Court of Appeal of Ala., 1985) (plaintiff 
suffering injury when he fell with stone rather than let it fall on defendant. 
This was held to be good consideration to support subsequent promise by 
defendant of bi-weekly payments for incapacity). 

68 For a typical recent example see Scruttons v. Midland Silicones [1962] A.C. 
446 (H.L. 1961). For an extended survey of the accepted doctrine of con- 
sideration and privity of contract, see Cheshire and Fifoot, op. oit., at pp. 
56-92 and 864-885. 

60 10 M. & W. 109 (Exch. 1842). 

It is mteresting to compare Hedley Byrne with Oardozo’s famous remark 
in Ultramares Corporation v. Touche, 255 N.Y. 170 at p. 180 (1981), ın 
refusing to extend responsibility for negligent misstatements to a new situation 
despite the fact that “The assault upon the citadel of privity is proceeding 
in these days apace.’ The House of Lords, however, was apparently willing 
to dismantle the edifice of privity even more rapidly than Cardozo, and 
preferred the wider decision in Glanser v. Shepard, 288 N.Y. 286 (1922). 

10 For the various factual situations which may now be included in the new 
principle, see notes 91-95, above. 
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(c) “The Future of Hedley Byrne: Analogy with the Historical 
Concept of Warranty 


The potential impact of Hedley Byrne on both tort and contract 
shows the remarkable nature of the new principle. It should finally 
put an end to the Winfield theory that, ‘* at the present day, tort 
and contract are distinguishable in that the duties in the former 
are primarily fixed by the law, while in the latter they are fixed 
by the parties themselves. Moreover, in tort the duty is towards 
persons generally, in contract it is towards a specific person or 
specific persons.” 71 According to this definition, Hedley Byrne is 
an hermaphrodite. The negligent misrepresentation, made in a 
situation which is equivalent to contract, is remediable along lines 
akin to tort. But the lines are blurred. Although the basis of 
the principle is an assumption of responsibility, the courts are to 
determine when there has been such an assumption. Although the 
majority of the Law Lords approached the question as one of proving 
negligence, the type of negligence at stake appears to be as much 
a false representation as the more traditional form of negligence. 
The emphasis on the skill and judgment of the defendant, and the 
power of the defendant to disclaim also seem out of keeping with 
the heavy emphasis by the majority on a development of the tort 
of negligence. 

The development of the principle on the borderline of the two 
main areas of private law will no doubt cause interesting 
problems." But it raises the question of whether there is any 
need to herd it clearly into either tort or contract. Lord Reid, for 
instance, carefully -avoided committing himself to any particular 
area of the law as he elaborated his reasoning. But if there has 
to be some classification, could Hedley Byrne not be regarded 
as a warranty falling mid-way between tort and contract? Lord 
Devlin uses the term warranty as synonymous with assumption of 
risk ™; and there is much in the new principle which savours of 
the eighteenth-century view of warranty as a remedy for misrepre- 
sentation. It would be more consistent with the limited duty of 
care, the special relationship, the standard of care, the type 
of misleading falsehood required, the idea of reliance, the power of 
disclaimer and even the type of damages allowed. There is, of 


11 Winfield, The Prooince of the Law of Tort (1981), p. 40. 

72 It is generally assumed that Overseas Tankships v. Morts Dock £ Engineering 
Co. (The Wagon Mound) [1961] A.C. 888 (P.0.) has assimilated the tests 
of remoteness of damage in both tort and contract, e.g., Payne, ‘' Foresight 
and Remoteness in N ence"’ (1962) 25 M.L.R. 1. , however, the 
decision has not had “this effect, whether Hedley Byrne fell within the 
t‘ foresight ° or ‘direct consequences’ test would no doubt present 
innumerable problems. 

78 In discussing the circumstances in which a special relationship exists, Lord 
Devlin said: ‘' Where there is an ag Hea undertaking, an express warranty 
as distinct from mere representation, there can be no culty. The difficulty 
arises in discerning those cases where the undertaking is to be implied’’ 

[1988] 2 All H.R. 575, at p. 610. 
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° 
course, a danger of overstating the position. The House clearly 
did not decide the case as one of warranty. But they did erect 
a new principle in the same area and with the same spirit as that 
of the warranty of the eighteenth and early nineteenth centuries."* 

Warranty had a long history, and had been clearly established 
two centuries before assumpsit became an independent action,™* 
and many centuries before the tort of deceit was finally established.”* 
Until the latter part of the eighteenth century, warranty had been 
assumed to sound, in so far as categories of substantive law were 
established, in tort, and not to be directly related to assumpsit. 
But in Stuart v. Wilkins,’ decided in 1778, warranty began its 
schizophrenic career. Until that time it had been essentially a tort 
action based on warranted statements which induced certain action 
and later turned out to be false. From 1778 onwards it could be 
remedied in contract and the emphasis was on the element of 
promise in a warranty; and, as a result of this, it ultimately became 
associated exclusively with contract, and almost exclusively with 
the contract of sale.7® 

The change was rapid. Perhaps it was accelerated by the urge 
to classify rights in personam into either tort or contract as the forms 
of action grew less important. The last reported case of the remedy- 
ing of a warranty by a tort action was in 1841.°° In the transfer 
of warranty from tort to contract, certain advantages were achieved. 
It was largely during this period that the implied terms in 
contracts of sale grew out of the warranties traditionally given at 
the time of sale. It was by no means illogical that a situation 
where the basic element was an assumption of responsibility should 
be remedied by an action of assumpsit. But much was lost in the 
transfer. While warranty existed as a tort action there was a 
remedy available for negligent or false statements which did not 
require the affirmative intention to deceive as the tort of deceit 
was held to do, yet might exist outside the boundaries of contract. 
Once the warranty became attached to contract, the inevitable 


74 Lord Reid, for instance, expressed the view that a warranty could not exist 
in the absence of contract. Ibid. at p. 587. 

75 Perhaps most clearly seen in the famous bezar-stone case: Chandeler v. Lopus, 
1 Oro. 8 (Exch.Cham. 1608). See Holdsworth, 8 History of English Law, 


(1925), p. 68. 

Te Ames, he History of Assumpait,’’ 2 Harvard L.Rev. 1, 8 (1888-89). Win- 
field, The Province of the Law of Tort (1931), p. 66. They trace warranty 
back to 1883. Fitz., Abl.Monst.de Faits pl.160. See also per Holmes J., 
Frederick L. Grant Shoe Co. v. W. M. Laird Co., 212 U.B. 445 at p. 449; 
and also per Learned Hand J. in The Soerstad, 257 Fed. 180 (8.D.N.Y., 1019.) 

77 Pasley v. Freeman (1789) 8 Term Rep. 61. 

78 (1778) 1 Doug. 19. 

79 “ A more noted example of legal miscegenation could hardly be cited than 
that which produced hhe modern action for breach of warranty. Originally 
sounding in tort, yet arising out of the warrentor's assent to be bound, it 
later ceased to be consensual, and at the same time came to lie mainly in 
contract.'’ Comment, ‘‘ Necessity for Privity of Contract in Warranties by 
Representation.’ (1928-29) 42 Harv.L.R. 414. 

80 Brown v. Edgington (1841) 2 Man. & G. 279. 
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e 
happened, and the promissory aspect of warranty engulfed the 
representational aspect. 

It is true that the representational concept of warranty never 
entirely disappeared in English law.** But the restricting aspect of 
the contact with contract was aggravated by various other events. 
Hopkins v. Tanqueray in 1854 ® appeared to hold that a warranty 
must be part of a contract in order to be actionable. Moreover, 
by the 1860s, the English law was gripped by a rigid concept of 
privity of contract, which made the hope of any independent scope 
for warranty as a remedy for misrepresentation remote.** Even 
within the promissory aspect of warranty, its power was being 
further curtailed by a confusion of nomenclature. In 1867 
Blackburn J. held that a warranty was the appropriate name for 
an inferior, rather than a superior, term in a contract of sale. 
Derry v. Peek, decided in 1889, appeared to hold that where 
statements were concerned there was no liability in damages outside 
deceit, contractual relations, and fiduciary relationship established 
by the Chancery court. In 1898, Chalmers’ Sale of Goods Act gave 
statutory authority to the inferiority of the term warranty in sales 
contracts. Rather like the final nail in the coffin, Heilbut, Symonds 
& Co. v. Buckleton,® decided in 1912, held that even within the 
ambit of contract, outside sales, there was a presumption against 
the implication of a contract of warranty. Thus the representa- 
tional aspect of warranty was virtually eradicated, and even its 
promissory value was weakened under the burden of a multiplicity 
of nomenclature.* 

The power that an independent action of warranty might have 
exercised had it survived in English law is partially illustrated by 
developments in the American jurisdictions.®7 Many of the same 
trends which influenced English law, also influenced American, but 
in the state jurisdictions warranty has kept more of its tortious 
character and has served to remedy situations which have either 
gone unremedied in English law or have required the tortuous use 
of doctrine. Part of the credit for this must go to Williston, who 
was more conscious of the historical antecedents of warranty than 
Chalmers appeared to have been.® In drafting the Uniform Sales 


81 e.g. Schawel v. Reade [1918] 2 Ir.Rep. 81 (H.L.). 

82 (1854) 15 C.B. 180. 

88 Tweddle v. Atkinson (1861) 1 B. & 8. 898. 

84 Heyworth v. Hutchinson (1867) L.R. 2 Q.B. 447 at p. 451. 

85 [1913] A.C. 30. 

86 For a more detailed study of these trends, see Stoljar, ° ‘ Conditions, Warranties 
and Description of Quality m Sale of Goods,” (1952) 15 M.U.R. 425 and 
(1958) 16 Mt. L.R. 174. 

87 On the contrast between English and American sales law, see Rome, Misrepre- 
sentation ın Enghsh and American Commercial Law (Yale Law ool 
Library). 

88 To say that a warranty ‘is a contract is to speak the language of pure 
fiction.” Wilbston, ‘' Liability for Honest Misrepresentations'’ (1911) 24 
Harv.L.R. 416. 
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Act, which was ultimately adopted in the majority of jurisdictions 
in the United States, he used the term ‘* warranty ” not only to 
cover both conditions and warranties as those terms are used in 
the Sale of Goods Act, but also to cover representations which 
induced the making of the contract.®® Had these three concepts 
been combined in English law, much confusion would have been 
avoided.” But Williston was even wiser than that, for the breach 
of such a warranty is remediable by rescission, rejection or 
damages.” American courts have thus avoided the problems faced 
by English law, particularly where ew post facto warranties are 
concerned, and also the problems caused by the refusal of the 
English courts to grant rescission for either warranties or representa- 
tions not incorporated in the contract after the contract is 
complete.®* Outside sales, warranty has been used in the United 
States to remedy situations where an express assumption of respon- 
sibility is inconsistent with the terms of a contract or a statutory 
right.” Moreover, American judges have respected the peculiar 
history of warranty by appreciating that they are actionable 
irrespective of negligence,“ and may still be remedied in tort.” 


89 gs. 11 and 12. This solution has been carried into the Uniform Commercial 
Code, now adopted in twenty-eight states. Uniform Commercial Code (1962 
Text), Bection 2-318 et seq. Bee an article thereon at p. 167, below. 

60 Reynolds, ‘‘ Warranty, Condition and Fundamental Term’’ (1968) 79 L.Q.R. 
584 at p. 550. 

91 Uniform Sales Act, s. 69. Although s. 69 (2) required an election of remedies, 
and this at times has led to mjustice. But see now Uniform Commercial 
Code, s. 2-601. 

62 For the accepted English doctrine that there can be no rescission for innocent 
misrepresentation after the contract is ‘‘ completed," see Seddon v. North 
Eastern Salt Oo. [1905] 1 Ch. 826. Note 45 above. Amencan law is 
helped by the fact that in the majority of jurisdictions, mnocent misrepre- 
sentations are remediable in common law as well as in equity. Normally this 
is achieved by coupling the equitable remedy of rescission to a common law 
action allowing recovery in quasi-contract. But the courts are often far from 
clear about the doctrinal basis. Prosser, Law of Torts (2nd ed., 1985), 
pp. 524-6528. 

$3 Learned Hand J. justified the ‘‘ personal contract doctrine, by which the 
courts have mitigated the hardships on potitionera of the operation of limitation 
of liability in Admiralty, on the ground that such ‘‘ personal contracts ' were 
warranties and therefore took precedence over both contracts and rights given 
by statute. The Soerstad, 257 Fed. 180 (8.D.N.Y. 1919). For the continued 
validity of Hand J.’s distmction in modern American Law, see Gilmore and 
Black, The Law of Admiralty (1967), p. 708. The reliance on warranty to 
avoid the Limitation of Liability Acts is both more elegant and effective than 
the English solution of implying a contract. Clarke v. Dunraven [1897] 
A.C. 59 (1896). Quaere, in any event whether such an implication would be 
allowed in view of recent decisions, such as Scruttons v. Midland Silicones 
[1962] A.C. 446 (H.L. 1961). 

94 That the liability for warranty is strict appears from s. 12 of the Uniform 
Sales Act. This is not always remembered English judges when handlin 
warranties within a contract of sale. See Oscar Chess v. Williams [195 
1 All E.R. 825, where Denning L.J. at p. 829, appears to require affirmative 
proof of an intent to mislead in order to make a warranty actionable. 

95 Prosser, ‘‘ The Assault upon the Citadel,’’ 69 Yale L.J. 1099 at pp. 1126-1197. 
The Uniform Commercial Code, in effect allows the recovery of contract 
damages for breach of 8 warranty, s. 2-714, but “in a proper case’ the tort 
test af causation is applied. Ibid. 
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It would be absurd to claim that warranty, in the American 
jurisdictions, has not been inhibited, to a greater or lesser extent 
by its relationship to contract. The historical concept of a warranty 
as a totally independent action has not survived. Only where there 
was originally a sale, have an appreciable number of states been 
willing to allow an action on a warranty where there is no privity 
of contract. Indeed a hybrid, but historically justifiable, warranty, 
embracing both the representational and promissory aspects of the 
concept, was used in some one third of the jurisdictions for establish- 
ing a strict liability of manufacturers to ultimate consumers.” 
Such a remedy normally embraces as a warranty statements in the 
advertising or promotional literature, or those made at the time 
of contracting or in the contract of sale. The actions brought under 
such a doctrine customarily involve physical injuries, and there 
is a reluctance to extend such a remedy to purely pecuniary loss.” 
Isolated examples of recovery for such loss, however, do occur,” 
and the authorities are agreed that such an extension is historically 
justified.°® The remedy can therefore be used to cope with a 
Hedley Byrne situation, and no doubt would be if the majority of 
jurisdictions did not offer alternative doctrinal remedies which cover 
much of the ground which such a remedy would embrace.? 


86 The leading case is Baster v. Ford Motor Co., 168 Wash. 456, 12 P. 2d 
400 (1934). Prosser, op. crt. at p. 1185 finds that a similar solution has been 
adopted in some twelve states. Quaere whether it might have been possible for 
the English courts to develop decisions like Carlill v. Carbolic Smoke Ball Co. 
peoa 2 Q.B. 484 (0.A.), where the smoke ball was not bought from the 

efendant and where the consideration was by no means easy to find, to cover 
the ground eventually covered by Donoghue v. Stevenson. The majonty of 
states have in fact adopted a liability similar to that in Donoghue v. Steven- 
son, essentially involving some prooi of negligence, 6-9- MacPherson v. Butck 
Motor Co., (1918) 217 N.Y. , 111 N.E. 1050. Isolated states still find 
difficulty in giving a remedy for negligence at common law where there is no 
privity of contract, e.g., Lasky v. Economy Grocery Stores, 819 Mass, 224, 
65 N.E. 2d 805 (1946). 

The Uniform Commercisl Code, s. 2818 extends the nght to sue on 
warranties implied in sales contracts to all who might foreseeably make use of 
them. This right cannot be excluded by the contract of sale. Comment 8 
makes it clear, however, that the ultimate scope of the liability will have to 
be decided by the common law of the adopting Jurisdictions. 

97 Even in the jurisdiction which produced Baxter v. Ford Motor Co.: Dimoff v. 
Ernie Majer, 55 Wash. 2d 885, 847 P. 2d 1056 (1960). 

88 Prosser, op cit., 69 Yale L.J. 1099 at p. 1148. 

99 6.g., Harper and James, The Law of Torts (1956), § 28.16. 

1 The main doctrines are briefly: 
(1) The tort of negligence. This has been used, oo Glanzer v. 

Shepard, 283 N.Y. (1922)—liability of public weigher to persons 

relying on his certificate; but the courts have shown some reluctance 

about extending the doctrine, 6.g., Ultramares Corporation v. Touche, 

255 N.Y. 170, 174 N.E. 441 (1981), accountant not liable for balance sheet 

shown to third party; see especially per Cardozo C.J. at p 447, “A 
change so revolutionary, if expedient, must be wrought by legislation.’’ 

But the concept is reviving in popularity, e.g., Lucas v. Hamm, 

864 P. 2d 685 (Cal. 1961), holding that an attorney may be liable 

in tort to a legates deprived of his inheritance because of the negligence 

of the defendant. (Although on the facts the court held no recovery. 

Misunderstanding the rule against perpetuities is not negligence; citing, 
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English law, then, lost a potentially valuable weapon when it 
restricted warranty to a humble contractual role and for all 
practical purposes forgot its historical antecedents. Hedley Byrne 
has certainly not resurrected the weapon. Resurrection would 
require even stronger judicial legislation than the Law Lords 
were prepared to use in that case. The speeches have, however, 
laid the basis for a generalised concept which might well take over 
the functions which warranty originally sought to fulfil in this 
country, and which it still, to some extent, does in the United 
States. It is said that revivals are of things which never existed. 
This is no doubt as true in law as in any other field. But if the 
judges are to indulge in an activity, namely judicial legislation, 
which the orthodox regard as sinful, then it may be as well if the 
illegitimate fruits of that activity are made respectable. No better 
way exists than by christening them with the historically hallowed 
name of a doctrine which might, if the courts had taken a slightly 
different doctrinal course, have done the work which Hedley Byrne 
could and should embrace in the future. 

ROBERT STEVENS.* 


at p. 690, Gray : ‘‘ There is something in the subject which seems to facili- 
tate error.”’); Texas Tunneling Co. v. City of Chattanooga, 204 F. Supp. 
821 (B.D. Tenn. 1962), see note 40 above. Development of liability in 
tort for negligent misstatements is likely to follow some pattern akin to 
the “ special relationship ’’ developed in Hedley Byrne v. Heller. See 
Ha: and James, The Lato of Torts (1956) § 7.6. 

E) The tort of deceit has been modified in many jurisdictions by 
allowing the requirement of wilful intent to deceive to be replaced by 
either gross negligence or misrepresentation of the maker’s own owledge 
(t.6., pretending to have knowledge when he does not). The leading 
example of the latter development is Chatham Furnace Co. v. Moffat 
147 Mass. 408, 18 N.E. 165" (1888). Some authorities argue that the 
effect of such a development is to give a tortious remedy for innocent 
misrepresentation, and for this reason reject its continued classification 
as fraud, e.g., Harper and James, The Law of Torts (1956), § 7.7. 

Gii) American jurisdictions have during the last fifty years taken a 
less rigid approach to privity of contract. Corbin, Contracts (1950) 
Part 5, Vol. 4: e.g., Lucas v. Hamm, (i) supra, in which, inter alia, 
the Supreme Court of California held, reversing Buckley v. Gray, 110 
Cal. 889, 42 P. 900 (1895), that a legatee could sue as a third party bene- 
ficiary on the contract for services between the testator and his attorney. 
A beneficiary of an insurance policy has slso been held to be able to sue 
on the contract between the deceased insured and his bank, when the 
bank negligently omitted to pay premiums under a banker’s order so 
invalidating the policy. Walter Bank ¢ Trust Co. v. First Security 
Corporation, 9 Utah 2d 216, 341 P. 2d 944 (1959). See North, “ Liability 
for Professional Negligence: Some Comparisons” [1963] J.B.L. 181. 

(iv) A broader approach to consideration. See notes 65 and 67 above. 

* Associate Professor of Law, Yale University. 
This article was wntten as part of a study of the House of Lords as a 
judicial body, financed by the Social Science Research Council and the Rocke- 
feller Foundation. The author is grateful to the different persons who 
have discussed this piece with him, and, in particular, Louis lom-Cooper, 
W. R. Cornish, Gerald Dworkin and Byron Sher. Responsibility for all the 
views expressed, however, is entirely the author's. 


HIGHLIGHTS OF THE UNIFORM 
COMMERCIAL CODE 


Tae Uniform Commercial Code, a joint product of the American 
Law Institute and the Conference of Commissioners on Uniform 
State Laws, was drafted under the direction of the late Karl N. 
Llewellyn as Chief Reporter. It has now been enacted in twenty- 
eight of the fifty states as well as in the District of Columbia. It 
is likely that in 1965 or shortly thereafter it will become the law 
of the United States either by continued enactment in the various 
state legislatures or by the Congress or by both methods. 

The Code is the most ambitious codification ever undertaken in 
the Anglo-American legal world and is the result of twenty years 
of effort by literally hundreds of American lawyers and business- 
men.’ In nine substantive articles (the tenth deals with repeals 
and effective date) it covers the law of sales, negotiable instruments, 
bank deposits and collections, letters of credit, bulk sales, docu- 
ments of title, transfer and registration of investment securities, 
and secured transactions involving all kinds of movables. It 
replaces seven uniform acts,? a model collection code of the 
American Bankers’ Association and a host of individual state 
statutes dealing with various security devices. In addition, it 
states general principles applicable throughout the Code and for 
the first time gives a statutory base for letters of credit and for 
detailed treatment of bank collections and deposits. It does not 
deal with special ultimate consumer regulatory legislation, nor does 
it in any way impinge upon social regulation of warehousemen, 
railroads, banks, secured lenders and the like. It is peculiarly a 
& private ” law codification centring around the movement of goods 
by way of sale and the incidental services of railroads, warehouse- 
men, bankers, finance companies and the like in connection with 
that movement. Its unity rests essentially on the functional unity 
of this movement of goods rather than on uniformity of conceptual 
treatment, but there are a number of important general concepts 
both of substance and of drafting technique, for this Code has been 
planned to endure and to afford both the courts and the people 


1 For an early history of the method of drafting see Mentschikoff, `‘ The 
Umform Commercial Code: An Experiment in Democracy in Drafting," 
86 A.B.A.J. 419 (1950); for a short account bringing the history up to date 
see Malcolm, ‘‘ The Uniform Commercial Code in the United States '’ (1963) 
12 I.0.L.Q. 226. 

Uniform Sales Act (1907), Negotiable Instruments Law (1897), Uniform 
Warehouse Receipts Act (1907), Bills of Lading Act (1919), Uniform Trust 
Receipt Act (1988), Un:zform Conditional Sales Act (1917), and Uniform Stock 
Transfer Act (1907). 
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affected by it room to move in the best American common law 
tradition.® 
GENERAL SUBSTANTIVE CONCEPTS 


The three most important general substantive concepts of the Code 
are good faith, commercial reasonableness, including the concept 
of current course of business and financing, and facilitation of 
continued expansion of commercial practices through custom, usage 
and agreement of the parties. These are not only expressed in 
general terms in Article 1 of the Code,* but appear again and again 
in or underlying particular sections of the other eight substantive 
articles. They are the concepts which inform the entire Code and 
are hoped simultaneously to give freedom to individual action while 
preventing surprise and traps for the unwary. 

What do these overriding concepts amount to? ‘ Good faith ” 
is defined in Section 1-201 as ‘‘ honesty in fact in the conduct or 
transaction concerned.’ Section 1-208 states that “ every contract 
or duty within this Act imposes an obligation of good faith in its 
performance or enforcement.” In the sales article (Article 2) good 
faith is further defined to include “ the observance of reasonable 
commercial standards of fair dealing in the trade”? if the party 
concerned is a merchant.’ As a result, all sales contracts include 
honesty in fact in their performance and enforcement and those 
involving merchants or handled through merchants require also 
the observance of reasonable commercial standards of fair dealing 
for the trade concerned. These are obligations which cannot be 
contracted away, although they can be given specific content by 
the parties by agreement if that specification is not manifestly 
unreasonable (Section 1-102 (8)). The linking of the good faith 
obligation of performance with reasonable commercial standards is 
not limited to the sales article and the merchant as there defined. 
Its formulation in other articles, however, reflects a functional 
difference in situation. In sales, the professional can be either a 
buyer or a seller, and so the linking of honesty and commercial 
reasonableness is made general. 


3 This is the tradition designated by Llewellyn as the " Grand Style ” of 
appellate pigne, It rests on the court’s overt recourse to situation-sense 
to shape the deciding rule and constant retest of the rule in the light of reason 
as it evolves from the situation. See Llewellyn, The Common Law Tradition: 
Deciding Appeals (1960), Little, Brown and Co. Despite the numbers of 
parsons involved in the draftıng of the Code, the extent to which ıt reflects 
lowsilyn s philosophy of law and his sense of commercial wisdom and need 
is startling. 
Sections 1-102, 1-208, 1-205. 
‘* ‘ Merchant ’ means æ person who deals in goods of the kind or otherwise by 
his occupation holds himself out as having knowledge or skill peculiar to the 
practices or goods involved in the transaction or to whom such knowledge or 
skill may be attributed by his employment of an agent or broker or other 
intermediary who by his occupation holds himself out as having such 
knowledge or skill ” (Section 2-104 (1)). 


an 
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With respect to secured transactions, the professional tends to 
be the lender and so, in addition to honesty in fact, he is required 
to exercise commercial reasonableness in the care of the collateral 
and in the realisation of his security. (See Sections 7-210 (1); 
7-808 (1); 9-207; 9-504.) These general requirements for the 
lender do not dispense with more particularised statements of 
commercial reasonableness in recurrent situations. (See, eges 
Sections 9-502 (2); 9-505; 9-506.) So, too, the bank issuer of a 
letter of credit is required not only to act in good faith but to 
observe any general banking usage (Section 5-109) and a bailee is 
exonerated from liability for wrongful delivery only if he acts in 
“ good faith including observance of reasonable commercial stan- 
dards ” (Section 7-407). A bank in the collection process has not 
only an obligation of good faith, but also one of due care as 
measured in part by Federal Reserve regulations and operating 
letters, clearing-house rules and the like provided they are not 
manifestly unreasonable (Section 4-108). 

With respect to negotiable instruments, documents of title and 
investment securities, the professional in such paper is apt to be 
the purchaser of the paper involved, whether it be a note, bill of 
exchange, bill of lading, warehouse receipt, bond, stock or 
warrant. The linking of good faith and commercial reason- 
ableness appears, therefore, in this context in the requirements 
for the creation of higher status as a result of purchase: 
“ holder in due course ’?; person to whom a document has been 
“ duly negotiated ”?; “ one fide purchaser ” of a security—and 
the problem is one of the circumstances under which either rightful 
claims of ownership or defences or both are to be cut off in order 
to protect free flow of such paper. The technical road is by way 
of a requirement that the paper be taken ‘* without notice ” as 
well as in good faith. ‘‘ Notice ” includes not only actual know- 
ledge of the fact involved but also knowledge of such facts and 
circumstances as to give ‘f reason to know ” that the fact exists 
(Section 1-201 (25)). Of course, the test of ‘f reason to know ” is 
an objective one. The issue becomes one of would a person in the 
position of this person have had reason to know the crucial fact? 
Obviously a professional is to be judged by professional standards 
and an amateur by amateur standards, so that, for a professional, 
commercial standards again link with honesty in fact. 

The use of commercial reasonableness is not limited to perform- 
ance of contract obligations, realisations on resale or security and 


e For negotiable instruments this road is marked in Section 8-302, for 
‘‘ nvestment securities '' in Section 8-802, and for documents of title in 
Section 7-501 (4), althou h in the case of documents of title it is also 
expheitly provided that no “‘ due negotiation " takes place if it “ıs not in the 
regular course of business or financing.’’ In addition, the more frequent 
mtuations in which commercial reasonableness rogi ee oy finding of ‘‘ notice ’’ 
are specified in the Code. See, e.g., Sections ; 8-804; 8-804; 8-305. 


170 THE MODERN LAW REVIEW Vor. 27 


requirements for higher status. The current course aspect men- 
tioned above * with respect to documents of title is not only central 
to the concept of ‘ buyer in ordinary course ’? (Section 1-201), a 
buyer who will triumph over rightful owners of goods and holders 
of security interests in inventory (Sections 2-408 and 9-807); 
** current course ” is also the concept which gives life to ‘‘ new 
value ” and, thus, to safety in the course of bankruptcy to security 
interests in certain transactions involving after-acquired property 
(Section 9-108) and it is the essential reason for the priority given 
a ** purchase money security interest ° (see Sections 9-107 and 
9-812).8 

The final method used to insure centrality of good faith and 
fair dealing appears in Section 1-205 dealing with usage of trade 
and course of dealing. Not only is usage of trade defined in such 
a way as to make it turn merely on “ such regularity of observance 
in a place, vocation or trade as to justify an expectation that it 
will be observed with respect to the transaction in question,” thus 
negating the non-commercial nonsense about ‘‘ immemorial ”? and 
& universal ” found in some cases, but usage, once established, can 
give particular meaning to, supplement or qualify the terms of the 
agreement. Regular practices of merchants and other professionals 
can, therefore, reach not only to the quality of the performance 
required but also to the terms of the agreement itself. 


DRAFTING TECHNIQUES 


The most important drafting concept rests on the belief that 
relative certainty and uniformity of construction depend on the 
court’s perception of the situation represented by the rule and 
the reason the rule was adopted, and that proper construction 
follows the reason and is limited or extended by it. The attempt, 
therefore, has been to draft rules so that both the situation being 
covered and its reason tend to appear on the face of the language, 
and to keep the language reasonably open-ended. For example, 
all definition sections say “in this Act (Article) unless the con- 
text otherwise requires,” thus allowing the court to limit or 
extend definitions in accordance with the reason of the rule in 
which they appear. So, too, for example, Article 4 provides that 
“ specification or approval of certain procedures does not consti- 
tute disapproval of other procedures. which may be reasonable 
under the circumstances ’? (Section 4-108 (4)) and, of course, 
by implication, if existing circumstances changed, the contrary 
would be true. Article 5 provides: ‘* This Article deals with some 
but not all of the rules and concepts of letters of credit as such 
rules or concepts have developed prior to this Act or may hereafter 
develop. The fact that this Article states a rule does not by 


T Bee note 6 above. 
8 See generally discussion of secured transactions, p. 188 et seq. 
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itself” require, imply or negate application of the same or a con- 
verse rule to a situation not provided for or to a person not 
specified by this Article ”? (Section 5-102 (8) ). Both Article 4 and 
5 are new statutory attempts. The open-endedness and the reliance 
on reason as the foundation of construction, is, therefore, there 
made explicit, but the idea is general to the Code. The Code’s 
first canon of construction is: ‘‘ This Act shall be liberally 
construed and applied to promote its underlying purposes and 
policies °? (Section 1-202 (1)). The conveyancing approach to 
drafting by means of all-inclusive detailed statement has been 
rejected, although in some recent amendments it has tended to 
creep in at spots.? In addition, the basic substantive concepts 
set forth above are relied upon to keep the Code responsive 
to changes in situation, while, at the same time, affording courts 
base-lines of decency and fairness to prevent traps and over- 
teaching on the part of the dominant party. The Code is a 
commercial act drawn against a competitive market situation 
where the grosser abuses tend to be self-defeating and where 
self-interest tends to produce standards of behaviour which are 
within the tolerances of decency. There are occasional places 
where such self-regulation has been seen as possibly non-existent 
and for these, special invitations for court action have been issued. 
Thus, in Section 2-802, the court is invited to judge and remedy 
any alleged unconscionable clause or contract, but always against 
evidence of its commercial setting, purpose and effect; and in 
Section 9-206 the court is invited to protect an ultimate consumer 
against the cutting off of his defences on the assignment of chattel 
paper if that course seems wise to the court. Certain limitations 
on contract are made explicit, as in Section 2-818 extending 
warranties to members of a family or household where the seller 
is forbidden to negate the extension, and the comment to this 
section makes clear that the extension of the text contains no 
negative implication for such further extension of warranties as 
the court may feel it wise to make. So, too, provision for unreason- 
ably large liquidated damages is made void as a penalty (Section 
2-718) and limitation of consequential damages for personal injury 
arising from defective consumer goods is made prima facie uncon- 
scionable (Section 2-719). Contractual limitation of liability by 
warehousemen and carriers is carefully circumscribed (Sections 
7-204 and 7-809). Finally, attempts to negate obligations of good 
faith, diligence, reasonableness and care are made invalid (Section 
1-102 (8) ). 

In sum, the Code rests on faith in the court’s ability to judge 
wisely whenever it understands the base-lines for judgment. Those 
base-lines are stated both broadly and in the particular to the 

9 Curiously enough, pay in Article 4, presumably because New York 
Ww. 


banking counsel, o have more of a conveyancer’s approach to statutory 
drafting, have been particularly active here. 
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extent that the particular has thus far recurred in the courts. 
Those base-lines combine commercial need and practice with 
honesty and fairness and leave open the development of practice 
and adjustment of the law to changing need. 


SALES AND DOCUMENTS OF TITLE 


In the field of sales law, the Code has expanded the coverage of 
the prior law, remedied many of the more glaring non-commercial 
developments in the case law under the older uniform act, 
and changed the structure of the law so as to make it more 
accessible to the merchants whose law it is.1° The Code now gives 
meaning in relation to requirements of performance to basic terms 
used in overseas contracts, such as c.i.f., c. & f., f.o.b. vessel, 
f.a.s., buyer to furnish letter of credit, “f net landed weight,” 
“ payment on arrival,” “‘ ex-ship,”? and the like (Sections 2-819 
to 2-825). In addition, the f.o.b. term in domestic transactions 
is spelled out in Section 2-819 as is, “no arrival, no sale ” 
(Section 2-824); sale by auction (Section 2-828); sale on approval 
or return (Sections 2-826 and 2-827). 

The Code for the first time deals broadly with the problem 
of adjustment or cancellation of the contract in view of the 
unexpected occurrence ; that is to say, when there is a real necessity 
for substituted performance (Section 2-614), or when presupposed 
conditions on which the bargain was based have failed for reasons 
outside the control of either the buyer or the seller (Sections 2-615 
and 2-616), as well as handling the older problem of casualty to 
identified goods (Section 2-618). Risk of loss no longer turns 
on title and is separately handled for cases of conforming and 
non-conforming tender of delivery (Sections 2-509, 2-510). Com- 
mercial documents normally used by merchants and normally 
accepted by merchants as accurately stating that which they pur- 
port to cover are given the same type of standing in court and the 
same admissibility that is accorded to a notary certificate of protest 
(Section 1-202). Parole evidence is dealt with in the context of 
the Statute of Frauds and liberalisation of the rules relating to the 
formation of contracts (Section 2-202; Part 2 of Article 2).U 

The Code simplifies, broadens, and clarifies the seller’s remedy 
of resale (Section 2~706) and explicitly gives the buyer a corres- 
ponding right of remedial purchase by way of ‘‘ cover ’? (Section 
2-712). Along with these changes it eliminates the present almost 
hopelessly technical law on when the seller can or cannot sue 
for the price (Section 2-709), and broadens the buyer’s right to 


10 The Uniform Sales Act which it supersedes is based on the Sale of Goods 
Act, 1893, and closely followed its structure. 

11 See also the definition of ‘‘ agreement" as ‘‘ the bargain of the parties in fact 
as found ın their language or by implication from other circumstances 
including course of dealing or usage of trade or course of performance. .. .” 
(Bection 1-201). 
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specific performance when the type of goods involved in the 
contract happens to be in short supply (Section 2-716). The right 
of stoppage in transit is broadened for car-load lots (Section 2-705), 
with corresponding implementing provisions as to carriers’ duties 
(Sections 7-408, 7-504). 

The Code simplifies and clarifies problems involved in the 
proof of damages. For example, it provides as a basic substitute 
for damages for non-delivery or wrongful rejection an actual 
instead of a theoretical market by treating the remedies of resale 
and cover as central remedies, and adds that wherever a hypo- 
thetical market is involved, there is a commercially reasonable 
leeway in the determination of which market to use (Section 2-728), 
as contrasted with the troublemaking requirements which developed 
under the old case-law that ‘‘ the nearest °” was to be used. In 
this connection Section 2-724 on the admissibility of market quota- 
tions is hoped to ease greatly the problem of evidence. Recognising 
that goods are frequently delivered from a distance, the measure 
of damages is shifted’for non-conforming tender of accepted goods 
from the place of “‘ delivery *? to that of the time and place of 
acceptance (Section 2-714). The widened remedies which are 
available for non-fraudulent breach are extended to actions based 
on fraud (Section 2-721). 

Some of the new coverage represents badly overdue minor 
reform in the law. For example, consideration is no longer required 
to discharge a right (Section 1-107) or to modify a contract for 
sale (Section 2-209), or to make a business man’s firm offer firm 
in fact (Section 2-205), or to establish a letter of credit (Section 
5-105). There is a right to a signed receipt for goods or payment 
(Section 1-206). 

With respect to the formation of the sales contract and the 
existing battle of the forms, the Code has attempted to deal with 
the problem realistically and to pursue its policy against bad 
faith or mistake or accident in the interest of fair dealing and 
commercial reasonableness. It, therefore, in Sections 2-208 to 
2-209, sets forth base-lines for the determination of the existence 
of a contract and the clauses which it contains which are free 
of the ‘ ribbon-matching ” approach to contracts.” 

In Sections 2-508 and 2-511 (2) the Code attempts to prevent 
the taking of undue advantage of either buyer or seller when there 
has been some error in the tender of either the goods or of the 
payment, and in order to implement this aspect of cure aimed at 
the elimination of surprise default, the Code permits in Section 
1-207 the acceptance of any performance under reservation, and in 
Section 2-515 gives each party a right to inspect and test goods 


12 See Llewellyn, “The Rule of Law in Our Case-Law of Contract, 47 
Yale L.J. 1248 and more particularly ‘‘ Our Case-Law of Contracts; Offer and 
Acceptance, 48 Yale La. 1779 (no third instalment, although referred to, 


ever appeared). 
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to preserve evidence without danger of any resultant acceptance 
of the goods or “ passage of title.” +* Section 2-605 on buyer’s 
failure to state a particular defect as a waiver of that defect 
is an attempt to narrow the issues between buyer and seller and 
to work out a machinery leading to a simple and fair statement of 
the defects which will require adjustment or form the basis of an 
action for breach. 

Special responsibilities are imposed upon merchant buyers with 
respect to the following of instructions of the seller in the event of 
rejection of the goods, and recognition is given to the merchant 
buyer’s right to salvage the goods even without such instructions 
(Sections 2-608 and 2-604). 

An interesting innovation is Section 2-609, which deals with 
the right to “‘ adequate assurance of performance ” by either party 
if that party has “‘ reasonable grounds for insecurity ’’ as to the 
prospective performance of the other party. This has particular 
importance in relation to the instalment contract since it is usually 
difficult to tell whether or not a defect in a particular instal- 
ment is of such a character as to warrant a finding that the breach 
in the instalment goes to a breach of the entire contract, but 
such a defect can afford grounds for insecurity. The section 
on adequate assurance of performance also does much to clear up 
the problems relating to anticipatory breach, and its relationship 
to that problem is spelled out in Section 2-610. Section 2-611 
permits the retraction of anticipatory repudiation whenever the 
situation is such as to not lead to injustice. 

Finally, as already indicated, the Code spells out the prob- 
lem of unconscionability, commercial dealing, good faith, and the 
impact of usage of trade, course of dealing, and practical construc- 
tion on the meaning of a prior written agreement and as a means 
of supplementing and qualifying its terms. 

The new structure of the sales article aimed at making it 
more accessible to merchants, has resulted in a simplified organisa- 
tion. Instead of the focal point being the passage of title, 
the basic structure becomes one of the formation of the contract 
of sale, a delineation of the content of its terms, and an indica- 
tion of the type of performance required under each type of 
contract or each term which may be involved, with indication of 
the consequences of faulty performance. Thus, Part 2 of the 
article on sales (Article 2) deals with the formation of the con- 
tract, its modification, rescission, waiver, and the possibility of 
delegation of performance or assignment of the rights under that 
contract. Part 8 deals with particular terms of the contract 
which are to be implied if the parties themselves have not reached 
explicit agreement and if neither usage of trade nor course of 


18 Although Section 2-401 makes explicit that nothing of much significance turns 
on that passage. 
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dealing operate to supplement the terms actually agreed upon. 
Part 5 states the performance which is required by each of the 
parties under the terms of the contract resulting from the combina- 
tion of Parts 2 and 8. Part 6 deals with the problem of defective 
performance by one party or the other and indicates the nature 
of the self-help which is available in that event. Part 7 deals 
with legal remedies and, as has already been indicated, greatly 
simplifies and clarifies the range of remedies for both the buyer 
and the seller. Part 4 deals with the rights of third parties 
with respect to the goods, and makes it clear that the problem of 
bona fide purchase of goods is a current course problem and not 
one of the accidental passage or non-passage of title or a voidable 
title. Negotiation and transfer of documents of title are dealt 
with in Article 7, particularly in Part 5. That article also deals 
with the problem of delivery of the goods by the warehouseman 
and the carrier, and specifies the conditions under which delivery 
must be made or is excused (Section 7-408). Article 7 also has 
some expanded coverage. For example, the problems of through 
bills of lading and similar documents are dealt with in Section 
7-802 on the theory that there may be an expanded use of this 
kind of document. So, too, in Section 7-805, provision is made 
for a “ destination bill,” which means a bill of lading issued by the 
consignor at the place of destination, rather than at the place 
of shipment. Realisation of warehouse or carrier liens is greatly 
simplified by permitting ordinary commercial sale of the goods 
(Sections 7-210, 7-808). Otherwise, Article 7 is essentially a 
restatement in simpler language of the provisions of the Uniform 
Warehouse Receipts Act and the Uniform Bills of Lading Act. 


COMMERCIAL PAPER, 
Bank Deposits AND COLLECTIONS, 
INVESTMENT SECURITIES 


Article 8 on commercial paper, Article 4 on bank deposits and 
collection, and Article 8 on investment securities can be considered 
together. The major change, apart from statutory coverage 
of the process of collection of items, is the elimination of the 
investment type of paper from Article 8 and its placement in 
Article 8.1° Thus, Article 8 deals with corporate bonds and 


14 Article 8 does not functionally belong in the Code since it deals with the legal 
process and effect of transfer and registration of imvestment securities, & 
matter not connected in a direct fashion with the movement of goods or any 
services incidental thereto. It is a necessary part of the Commercial Code 
for the United States, however, because of the historical accident that bonds 
and other promissory corporate paper whose negotiability is important to the 
market place, were originally considered under the Negotiable Instruments 
Law, which is repealed te the Code since it is now supplanted by Article 8. 

15 The elimination of investment paper from Article 8 and its placement in 
Article 8 is effected in two ways: explicitly by a provision in tion 8-102 
(1) (b) and implicitly by the tightening up of the requirements for the 
creation of a negotiable instrument in Part 1 of Article 8. 
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promissory paper of a long-term nature, stock certificates, warrants 
and all other paper related to the investment rather than the 
commercial market.1° The underlying notion of this demarca- 
tion is that commercial paper such as bills of exchange, notes, 
cheques, and the like should again become couriers without luggage, 
and the classification of these pieces of paper as negotiable 
instruments should be dependent on commercial use and the nature 
of the current markets to be protected.17 One obvious difference 
between investment and commercial paper markets is the effect of 
maturity or default upon such paper and the purchasers of such ` 
paper. Commercial paper under such circumstances is no longer 
“ current.” It has no market to protect. Investment paper, on 
the other hand, continues to have a market which warrants protec- 
tion. The Code in Section 8-802 dealing with commercial paper 
maintains the requirement that to create a holder in due course, 
the purchase must be without notice of such maturity or default. 
On the other hand, in Article 8 knowledge by a purchaser of a 
defect or a defence can be predicated upon maturity or default 
only under particular circumstances and as a result of particular 
time spans (Section 8-208) and staleness as notice of adverse 
claims is given a more limited effect than appears in Section 8-802 
(Section 8-805). 

It is true that Article 8 provides that securities are “‘ negotiable 
instruments ”° (Section 8-105), but this designation has no legal 
consequences other than to make such paper a permissible invest- 
ment under certain state statutes. Another major difference in 
treatment is that Article 8 divides the lump concept of negotia- 
bility 18 and sets forth different prerequisites for the cutting off of 
defences and claims of ownership. (Compare Part 2 with Part 8.) 
Article 8 also deals with the problem of the registration of transfer 
by the corporation on its books and of the rights and liabilities 
of transfer agents in that connection (Part 4), a non-existent 


16 The definition of a secunty, which in essence is the definition of the scope 
of Article 8, is functional in nature. It provides that ‘‘a security is an 
instrument which (1) ıs issued ın bearer or registered form; and (2) is of a 
type commonly dealt in upon securities exchanges or markets or commonly 
recognized in any area in which it ıs issued or dealt in as a medium for 
investment; and (8) is either one of a class or series or by its terms 18 
divimble into a class or series of instruments; and (4) evidences a share, 
participation or other interest in property or in an enterprise or evidences an 
obligation of the issuer '’ (Section 8-102). It 1s thus explicit in this definition 
that the primary consideration has been the nature of the market to be pro- 
tected and that the cutting off of defences by an issuer and the cutting off 
of claims of ownership by a purchaser has hen ® matter which has been 
balanced against the kind of market and the kind of purchaser involved in 
that market. 

17 Recent amendments to Section 8-112 mark a limited retreat from this position, 
especially with respect to collateral notes. See for the contra position 
Llewellyn, ‘‘ The Case for a Genera] Security Agreement,” Banking (April 
1948), p. 50. 

18 In Article 3, a purchaser is a holder ın due course and therefore not subject 
to most defences and claims of ownership, or he is a mere assignee. 
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problem for commercial paper. It recognises the fact that most 
transactions take place on an organised exchange or through 
brokers, and that issue of an investment security normally requires 
more than one person and more than one step. Article 8, therefore, 
specifies the legal consequences of the various roles played by 
people in the issue and transfer of securities. Thus, for example, 
in Section 8-208, the effect of a signature by an authenticating 
trustee, registrar, or transfer agent in the process of issuing 
the certificate is spelled out. So, too, the effect of a signature 
guarantee or an indorsement guarantee by a broker or other 
person is indicated in Section 8-812, and, finally, the duty of an 
authenticating trustee, transfer agent, or registrar in the course 
of registering the security is spelled out in Section 8-406. Similarly, 
the steps involved in the purchase and delivery of a security are 
delineated. Thus, Section 8-806 indicates what warranties are 
made on presentment and transfer with due attention to the broker 
involved in the transaction. Section 8-818 specifies generally when 
delivery to the purchaser occurs and the effect of having that 
delivery take place with the purchaser’s broker. It makes clear 
that the purchaser’s broker is a holder of the security and, 
therefore, able to create a ‘‘ bona fide purchaser.” Section 8-814 
recognises that delivery is made in steps if it occurs through an 
exchange or otherwise through brokers and specifies the legal 
consequences of each step in the transaction. Section 8-807 
deals with the purchaser’s right to compel indorsement, and 
Section 8-816 deals with the purchaser’s right to requisites for 
the registration or transfer of the security on the books of the 
issuer. 

The Article has as a basic idea that what a purchaser is entitled 
to is the security itself, rather than damages for the security. 
Commercial paper, of course, operates on a base-line of money 
damage. Article 8, therefore, states that a bona fide purchaser 
is entitled to a security and specifies that an issuer may be com- 
pelled to issue two securities where one existed before if the second 
security was issued through the fault of the issuer. 

Article 8, apart from returning to the concept of the courier 
without luggage, mainly performs two functions. It clears up 
the non-uniformity which has resulted both from construction of 
the Negotiable Instruments Law and from amendments to that law 
in various state legislatures. Over the years seventy to eighty 
cases of conflicting interpretation and conflicting rules had deve- 
loped in the United States. Article 8 picks among these rules and 
frequently selects some middle ground for solution of the prob- 
lem which the conflict represented. The second thing which 
Article 8 does is to simplify presentment procedures and eliminate 
the necessity for protest when the bill involved happens to be a 
bill issued in one state and payable in another. The Code takes 
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the position that all bills issued in the United States are 
domestic bills. 

Certain minor clarifications and changes should be specifically 
mentioned. The Code deals directly with the problem which has 
come to be known in the United States as the ‘‘ padded payroll ”’ 
problem (the non-existent payee) and with the problem of the 
imposter. The padded payroll problem is one in which typically 
an employee either supplies the name of a person to the person 
signing the cheques, intending that the named person shall have 
no interest in the cheque, or himself makes out cheques to a 
fictitious or non-existent person. The case law under this has 
been quite confused, resulting usually in the proposition that 
the instruments were payable to order and that indorsement in 
the name of the payee was a forgery, since there was no such 
person, with the result that the loss fell upon the cashing party 
or the drawee bank. Under the Code an instrument made out 
to *‘ a living person not intended to have any interest in it when 
such fact was known to the person making it so payable or known 
to his employee or other agent who supplied the name of such 
payee ”? can now be indorsed by any person, regardless of that 
person’s connection with the cheque (Section 8-405 (1) ). 

The impostor rule involves a situation where the maker or 
drawer is induced by the misrepresentation of the impostor as to 
his real identity to issue an instrument payable to the impostor 
in his assumed name. The cases have generally held that such an 
instrument is negotiated by the indorsement of the imposter and 
the indorsement is not a forgery. But some jurisdictions have 
applied this rule in face-to-face impersonations, but not when 
the impersonation was accomplished through the mails. Section 
8-405 provides that whether the impersonation was made face to 
face or otherwise, the indorsement in the name of the payee by 
any person is effective to pass title to the paper and in the 
normal course of events place the loss on the drawer. 

Under the N.I.L., also, once paper was issued to bearer or was 
indorsed to bearer without the indorsement being struck out by 
a freacquirer, the paper in future could be negotiated by 
delivery. Under the Code such an instrument, if specially indorsed 
subsequently, can only be further negotiated by indorsement of the 
person named as the special indorsee (Section 8-204). 

The problems involved in restrictive indorsement are covered 
in a new fashion by Sections 8-205 and 8-206 of the Code. The 
most common of restrictive indorsements are those “‘ for collection,”’ 
“< for deposit only,” or ‘*‘ pay any bank or banker.” The Code 
makes clear that no restrictive indorsement destroys negotiability. 
It provides generally that the restrictive indorsee must apply the 
value given for the instrument as per the indorsement, but a 
subsequent indorsee is not affected nor given any notice by the 
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restrictions, and in a proper case may qualify as a holder in due 
course. 

Warranties under the Code are extended to both a payor and 
an acceptor. Under Section 8-417 the following warranties are 
made: (1) that the presenter has a good title to the instrument, 
(2) that he has no knowledge that the signature of the maker or 
drawer is unauthorised, and (8) that the instrument has not been 
materially altered. The warranties in (2) and (8) above, however, 
are not given by a holder in due course acting in good faith to 
either a maker, drawer or acceptor as to matters which the maker, 
drawer or acceptor is bound to have independent knowledge. A 
payor thus has cause of action for breach of warranty against the 
party paid and need not resort to the common law rule that money 
paid by mistake of fact may be recovered to prevent unjust 
enrichment. 

Particular defences are specified in the Code, either as defences 
which are cut off when the instrument comes into the possession of 
a holder in due course, or as defences which continue (Section 
8-805). This clarifies a great deal of the confusion which had 
arisen in the prior case law. 

The Code also deals with the problem of material alteration 
and the doctrine of Price v. Neal.® A material alteration is 
defined as one changing the contract of any party in any respect, 
including completion of an incomplete instrument other than as 
authorised (Section 8-407). If the alteration is not fraudulent, 
the instrument is enforceable as originally drawn. The effect of 
the fraudulent material alteration, when the instrument is in the 
hands of a person other than a holder in due course, is to dis- 
charge any party whose contract was thereby changed and who did 
not consent to the alteration. When the instrument is in the 
hands of a holder in due course, it is enforceable as per its 
original tenor, and, in the case of incomplete instruments, it is 
enforceable as completed. Section 8-406 provides that any person 
who by his negligence substantially contributes to a material 
alteration or the making of an authorised signature is precluded 
from raising the point against a holder in due course or drawee 
or other payor who pays in good faith according to reasonable 
commercial standards of his business.*® Section 8-418 extends the 
doctrine of Price v. Neal to include promissory notes, as well as 
drafts. But in respect to the payment of cheques over binding 
stop orders, that section should be read in conjunction with Section 
4-407 of Article 4, under which the payor bank is subrogated to 
the rights of the drawer against any payee or other holder in 
respect to the transaction out of which the instrument arose. 
Finally, the Code makes clear that the sum certain requirement 


19 (1762) 8 Burr. 1854; 97 E.R. 871. 
20 This brings American law closer to the English and civil law on the effect of 


forged signatures. 
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for negotiability may include amounts payable in foreign mdney as 
well as in current funds, without regard to the place where the 
instrument is drawn or payable, and that negotiability is not lost 
despite language of acceleration or extension at the option of the 
holder (Sections 8-107, 8-109). However, Section 1-208 provides 
that the holder may exercise the right to accelerate only if he in 
good faith believes that the prospect of payment has been impaired. 

Article 4 deals with bank deposits and collections and, except 
for those jurisdictions which had adopted in whole or in part 
the model bank collection code offered by the American Bankers 
Association, represents a first attempt at giving a statutory base 
or sanction to banking practices and procedures of collection. 
In prior law, even in those jurisdictions which did have the 
model code, the area covered by this Article has been governed 
largely by signature card or deposit agreements, federal reserve 
regulations, clearing house rules, and custom and usage. The 
codification in Article 4 now makes this conglomeration of material 
accessible in a single place. It further eliminates certain incon- 
sistencies and fills in certain gaps, but its principal contribution 
is to provide greater certainty and accessibility of the law govern- 
ing bank deposits and collections. The importance of codification 
in this area can be dramatically illustrated by the fact that during 
1960 the federal reserve system processed over four thousand million 
items. In view of the large and continuous flow of cheques across 
state lines, it has become highly desirable for uniform rules to 
cover the bank collection process.” 


LETTERS OF CREDIT 


A letter of credit or ‘‘ credit ° is any engagement, whether by 
way of an agreement to honour or a statement that the bank 
or other person issuing the credit is authorised to honour, drafts 
or other demands for payment presented .to the issuer if the 
presentment is in compliance with the conditions specified in the 
credit, provided the engagement is at the request of the issuer’s 
customer (Section 5-108). No particular form of phrasing is 
required for the credit and the only formal requirements are that 
the credit be im writing and signed by the issuer and that a 
confirmation be in writing and signed by the confirming bank. 
“* Signing ” includes a telegram which identifies the sender by 
an authorised authentication in code or otherwise and also the 
authorised naming of the issuer in an advice of credit (Section 
5-104). No consideration is required for the establishment of a 
credit (Section 5-105). It is established by being “ sent” as 
regards the customer and ‘“‘ received ” as regards the beneficiary. 


31 For a detailed but brief review of the legal rules relating to this process see 
Hugans and Fennister, ‘‘ The Ilinois Uniform Commercial Code: Article 4,” 
50 Hl.Bar J. 888 (1962). 
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An irfevocable credit once established can be modified or revoked 
only with the consent of the person or persons in whose favour 
it has been established (Section 5-106). A revocable credit may 
be modified or revoked by the issuer without notice to or consent 
by the customer or beneficiary, although it is obvious that 
notice of revocation or modification must be sent to the customer 
as a matter of good faith either simultaneously or within a very 
brief time thereafter. 

An advising bank incurs no direct obligation other than for 
accuracy of its own statement of terms; a confirming bank becomes 
directly obligated on the credit to the extent of the confirmation. 
If an authorised credit is incorrectly advised, it is, nonetheless, 
established as against the issuer to the extent of its original 
terms. Any errors or risks of transmission and reasonable trans- 
lation or interpretation of a message relating to a credit, however, 
are borne by the customer rather than by the issuer unless there 
is specific agreement to the contrary (Section 5-107). 

Section 5-108 deals with the “‘ notation credit ° and provides 
that the mere sending forward of documents for honour under 
such a credit constitutes a warranty by the person sending the 
documents that the notation has been made. An issuer may, 
without dishonour, delay honour until evidence of notation has 
been procured, but in that event the obligation to honour and 
that of the customer to reimburse the issuer is continued for a 
reasonable time not exceeding thirty days. Credits which are 
not notation credits, but may nonetheless be available in portions 
(see, e.g., Section 5-110) require honour in the order of presentment 
and the issuer is discharged pro tanto by such honour. As between 
competing good faith purchasers of such drafts or demands, how- 
ever, the person first purchasing has priority over subsequent 
purchasers, even though the later purchased draft or demand has 
been first honoured. 

An issuer’s obligation to its customer includes good faith and 
observance of any general banking usage, but does not include 
liability or responsibility for the performance of the underlying 
contract for sale or other transaction between the customer and 
the beneficiary or for any act or omission of any person other 
than the issuer or its own branch or for loss or destruction of 
the draft or other document in transit or in the possession of 
others or for any error based on lack of knowledge of any usage 
of any particular trade. In other words, the basic policy rests 
on a view of the issuer as a dealer in documents rather than a 
guarantor of the goods or the performance of the underlying 
transaction. An issuer, however, because he is responsible for 
documents, must examine them with care so as to ascertain that 
on their face they are regular and appear to comply with the 
terms of the credit. If the issuer does this, he assumes no liability 
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for the genuineness, falsification or effect of any document Which 
appears to be regular on its face (Section 5-109). 

In addition to the warranties otherwise arising under the 
articles on commercial paper, bank collection, documents of title 
and investment securities, the transferor or presentor warrants 
that the terms of the credit have been complied with (Section 
5-111), and the time for honour or rejection of a documentary draft 
is extended to the close of the third banking day following receipt 
of the documents by the issuer, and further deferment of honour 
is permitted if the presentor has expressly or impliedly consented 
thereto. Failure to honour within the time permitted constitutes 
dishonour and, in that event, of course, the bank must advise 
the presentor that it is holding the draft or demand at his disposal 
(Section 5-112). 

Section 5-118 makes clear that the practice of issuing indemni- 
ties in order to induce honour, negotiation or reimbursement is 
permissible. In addition, unless otherwise explicitly agreed, the 
indemnity agreement is limited to defects in the documents and 
expires ten business days following receipt of the documents by 
the ultimate customer, unless a longer time is explicitly agreed 
upon. 

Section 5-114 deals with the issuer’s privilege and duty to 
honour and its consequent right to reimbursement. The most 
important aspect is that when documents appear on their face 
to comply with the terms of the credit, but in fact do not 
conform to the warranties made, or are forged or fraudulent 
or there is fraud in the transaction, the issuer must nonetheless 
honour a draft or demand for payment if honour is demanded by 
a negotiating bank or other holder who has taken the draft or 
demand under the credit and under circumstances which would 
make him a holder in due course or a person to whom a document 
of title has been duly negotiated or a bona fide purchaser of a 
security. In all other cases of apparent compliance, the issuer, 
if acting in good faith, may honour despite notification from 
the customer of fraud, forgery or other defect not apparent on 
the face of the documents, but a court of appropriate jurisdiction 
is given power to enjoin such honour. The policy of making 
American credits more secure inherent in the issuer’s duty and 
privilege to honour is further implemented. For example, revoca- 
tion of a revocable credit is not effective as against any person 
authorised to honour or negotiate under the terms of the original 
credit unless that person has notice of the modification or revoca- 
tion (Section 5-106 (4)). So too, a person by presenting a docu- 
mentary draft or demand for payment relinquishes upon its 
honour all claims to the documents and a person by transferring 
such draft or demand or causing such presentment authorises 
such relinquishment (Section 5-110 (2)). And finally in the 
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event’ of insolvency of the issuer, the presentor is given a preference 
to the extent that any funds or collateral have been turned over 
either before or after the insolvency as an indemnity against or 
specifically for the purpose of payment of the drafts or demands 
(Section 5-117). 

The remedies for improper dishonour or anticipatory repudiation 
are essentially those of an aggrieved seller. A distinction is drawn 
between the wrongful dishonour of a draft or demand after 
presentment, and anticipatory repudiation of the credit (Section 
5-115). 

A most important section in terms of using a credit as a 
financing vehicle is Section 5-116 on the transfer and assignment 
of a credit.?? Although the right to draw under a credit can be 
transferred or assigned only when the credit is expressly designated 
as transferable or assignable, the beneficiary may assign his right 
to proceeds of the credit, even though the credit states specifically 
that it is non-transferable or non-assignable. Such an assignment 
is equated with an assignment of “ contract rights ° under Article 
9 on secured transactions and that article governs the transaction 
except that the assignment is perfected by delivery of the letter 
of credit or advice of credit to the assignee and the issuer is 
authorised to honour drafts or demands for payment drawn under 
the credit until it receives a notification of assignment signed by 
the beneficiary. After such a notification has been received, the 
issuer may without dishonour refuse to accept or to pay even to 
a person otherwise entitled to honour until the letter of credit 
or advice of credit is exhibited to the issuer by that person. 

Article & gives only the basic structure of the letter of credit 
and some of the basic rules governing its issuance and performance. 
It does not deal with the problems involved in determining whether 
particular pieces of paper, such as bills of lading or insurance 
certificates are complying. This is left to usage, course of dealing, 
course of performance and the agreement of the parties. 


SECURED TRANSACTIONS 


The article on secured transactions is a simplification and clarifica- 
tion of the unwieldy structure of security devices which had arisen 
in the United States.’ It has three basic policies apart from 
simplification. First, it recognises the importance of protecting 
ongoing or current secured financing as an element in expansion 
of trade and business. Second, it aims at the prevention of mono- 
poly of a debtor by a single lender. Third, it aims at preventing 
overreaching of a debtor by a secured lender. 


42 See more detailed discussion in Mentschikoff, ‘‘ Letters of Credit: The Need 
for Uniform Legislation,” 28 U. of C.L.R. 80 (1956). 

23 Available devices were the chattel mortgage, conditional sale, trust receipt, 
modern factors hen (which has nothing to do with factors), assignment of 
accounts, feld warehousing and leases with or without options to buy. 
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A security interest may be created very simply under the Code. 
All that is now necessary is that there be either a taking of 
possession of the collateral with an intent to create a security 
interest, or a signed writing stating that a security interest is 
intended and describing the collateral to be covered (Section 9-208). 
The description need not be specific if it reasonably identifies the 
collateral (Section 9-110) and the word “‘ proceeds ” is a sufficient 
description of any proceeds of the original collateral (Section 9-208). 
A debtor is permitted, if so agreed, to use or dispose of collateral 
without accounting to the lender (Section 9-205), and with certain 
exceptions the security interest is permitted to attach to after- 
acquired property without additional formality (Section 9-204 (5) ) 
and to support additional value.** A security interest is said to 
“ attach ”? when, in addition to the agreement, value is actually 
given and the debtor acquires rights in the collateral (Section 
9-204). On the other hand, “* perfection ”? of a security interest 
occurs normally when filing takes place or the collateral is taken 
into possession of the debtor (Section 9~-802).7° In any realistic 
sense there is no security interest until there is attachment and 
there is no major impact on the rights of third parties and, more 
importantly, the rights of the secured lender as against the trustee 
in bankruptcy of the debtor unless there is perfection. 

Against this background of simple, easy creation of a security 
interest and against the easing of the process of realisation, which 
appears in Part 5 generally and which specifically authenticates 
action taken by the secured lender in commercial good faith 
(Section 9-507), the Code classifies collateral and sets forth parti- 
cular rules with respect to each type of collateral. Goods collateral 
is classified into those still in the process of distribution and those 
which have come to rest. Thus, we have “‘ inventory ” and 
“ farm products’? on the one hand, and “equipment ” and 
“ consumer goods ”’ on the other (Section 9-109). Each type of 
goods is considered in relation to the function its financing serves 
and the person of the debtor. Since collateral also includes the 
pieces of paper which arise in connection with the goods or as 
a result of the sale of the goods and other personal property, 
Article 9 includes within its scope documents of title, chattel 
paper, instruments,** contract rights (which are the rights to 
payment under a contract not yet earned by performance) accounts 


24 The obligations which are covered by a security agreement may include future 
advances and the old collateral will also operate as collateral for the new value 
which is given, whether or not that value is given pursuant to a prior com- 
mitment. This provision also reflects the policy in favour of ongoing or 
current financing. 

25 There are a few exceptions to the general rule (see Sections 9-802) (1) and 
9804 (4) (5) ). 

20 There defined as including not only a negotiable instrument but also a 
security or any other writing ‘‘ which evidences a right to the payment of 
money and is of a type which is an ordinary course of business transferred by 
delivery with any necessary endorsement or assignment’ (Section 9-105). 
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(which are the rights to payment for goods sold or leased or for 
services rendered and not evidenced by an instrument or chattel 
paper) and finally general intangibles.?7 

The current course or ongoing nature of the transaction as 
a matter to be encouraged appears not only in Section 9-204 (5), 
which has already been mentioned ?8 but is also involved in the 
treatment of after-acquired property. Although after-acquired 
property can legitimately be part of a security interest and the 
security interest will attach when the debtor acquires rights in 
that property, obviously the attachment of a security interest 
in property subsequently acquired could be viewed as a transfer of 
property for antecedent debt and, therefore, a preference under sec- 
tion 60 (a) of the Bankruptcy Act if the transfer took place within four 
months of the date of bankruptcy. Section 9-108, on the basis of this 
underlying bankruptcy law, provides that after-acquired collateral 
is not security for antecedent debt if the debtor acquires his 
rights in such collateral either in the ordinary course of his business 
or under a contract or purchase made pursuant to the security 
agreement within a reasonable time after new value is given. 
The ongoing or current course aspect of a secured transaction is 
also recognised by the provisions as to the cutting off of the 
secured party’s rights in particular kinds of collateral. For 
example, a buyer in ordinary course of business, other than a 
person buying farm products from a person engaged in farming 
operations, takes free of the security interest even though it is 
perfected and even though the buyer knows of its existence (Section 
9-807). The purpose of this section is to facilitate the sale of 
inventory in ordinary course of business.?® Purchasers of instru- 
ments and documents who satisfy the requirements of holder in 
due course, persons to whom a negotiable document of title has been 
duly negotiated or a bona fide purchaser of a security are protected 
(Section 9-809) since this status indicates a market which is 
of sufficient importance to warrant cutting off the claims of actual 
owners and, a fortiori, the claims of a secured lender. 

So, too, under Section 9-808 a purchaser of chattel paper 
or non-negotiable instruments who gives new value and takes 
possession of the paper in the ordinary course of his business and 
without knowledge that the paper is subject to a security interest, 
has priority over a security interest which is perfected under the 
permissive filing perfection Section (9-804). A purchaser of chattel 
paper who gives new value and takes possession of it in the ordinary 
course of his business has priority over a security interest in 
chattel paper which is claimed merely as proceeds of inventory 
subject to a security interest even though he knows of it (Section 


27 See Sections 9-105 and 9-106, as well as 9-102 on scope. 

28 See note 24 above. 

29 The secured lender, of course, acquires a security interest in the proceeds of 
the sale (Section 9-806). 
Vou. 27 7 
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9-808). These provisions not only implement the current course 
concept but also tend to prevent monopolisation of a debtor by the 
original inventory secured lender. Most importantly, of course, 
the concept of the purchase money security interest (Section 
9-107) operates simultaneously both to further the current course 
objective and to prevent monopoly. Although in Section 9-312, 
generally speaking, priority among secured creditors is determined 
by the time of filing or other perfection, a purchase money security 
interest will have priority over conflicting security interests in the 
same collateral if the purchase money security interést is perfected 
at the time the debtor receives possession of the collateral or within 
ten days thereafter (Section 9-812 (4)) and a purchase money 
security interest in inventory collateral has that same priority if 
the new purchase money security lender gives notice to the holder 
of the original security interest (Section 9-812 (5) ).°° A person 
who in the ordinary course of his business furnishes services or 
materials with respect to goods subject to a security interest obtains 
a lien upon the goods and takes priority over a perfected security 
interest unless the lien is statutory and the statute expressly 
provides otherwise (Section 9-810). Finally, the debtor’s rights 
in collateral may be voluntarily or involuntarily transferred not- 
withstanding a provision in the security agreement prohibiting any 
transfer or making the transfer constitute a default (Section 9-811) 
and priorities may be subordinated by agreement (Section 9-816). 

The policy against overreaching has important implementation 
with respect to after-acquired property. Not only is there the 
bankruptcy limitation already discussed, but a security interest 
may not attach to certain kinds of after-acquired property. For 
example, crops which become such more than one year after the 
security agreement is executed, unless given in conjunction with 
a lease or a land purchase or improvement transaction evidenced 
by a contract, mortgage, or deed of trust, may not be the subject 
of an after-acquired property clause. So, too, consumer goods 
(other than accessions), when given as additional security, may 
not be the subject-matter of an after-acquired property clause 
unless the debtor acquires rights in them within ten days after 
the secured party gives value (Section 9-204 (4)). The debtor 
is further protected and the policy against monopoly aided by 
his right to request a statement of account and a list of collateral 
and the secured party’s duty to comply with such a written 
request without charge, unless the request is made more frequently 
than every six months (Section 9-208). As already indicated, 
the court is invited to prevent the cutting off of defences of 
the owner of consumer goods by way of an agreement in the 
original contract of purchase that the owner will not assert a 


80 A similar policy is exemplified in the provision permitting assignment of 
accounts despite agreement otherwise (Section 9-818). 


Marca 1964 THE UNIFORM COMMERCIAL CODE 187 


e 

claim or defence which he may have against the seller of the 
goods, against an assignee (Section 9-206). In Part 5 certain 
limitations are imposed on the secured party’s rights of realisation 
for the purpose of protecting the debtor. For example, there is 
provision for compulsory disposition of collateral if the debtor 
has paid 60 per cent. of the cash price in the case of a purchase 
money security interest in consumer goods or 60 per cent. of 
the loan in the case of another security interest in consumer goods, 
and has not signed after default, a statement renouncing or modi- 
fying his rights under this part (Section 9-505). There is also 
a right of redemption in the debtor, unless he has agreed in 
writing after default to waive that right, and this right of redemp- 
tion continues until a contract for the disposition of the collateral 
has been entered into (Section 9-506). 

Examples of clarification, rather than major change, appear in 
Section 9-207, which delineates the rights and duties of a secured 
party when collateral is in his possession and in the explicit provi- 
sions with respect to the continuation of a security interest in 
proceeds, which is defined as including whatever is received when 
collateral or proceeds is sold, exchanged, collected, or otherwise 
disposed of (Section 9-806). Section 9-806, in fact, illustrates all 
three policies—against overreaching, for encouragement of ongoing 
finance and the prevention of monopoly—in the provision that a 
security interest in proceeds becomes unperfected ten days after 
receipt of the proceeds by the debtor unless a filed financing state- 
ment covering the original collateral also covers proceeds, or unless 
the security interest in the proceeds is perfected before the expira- 
tion of the ten day period.*+ Further clarification occurs in Section 
9-818, which deals with the problem of the priority of security 
interests in fixtures as between holders of the security interest in 
the goods and real estate mortgagees and purchasers. Section 
9-814 clarifies the problem of accessions. ** Accessions ” are defined 
as goods which are installed in or affixed to other goods; in other 
words, tyres for an automobile or engines or the like. The Code 
provides that a security interest in such goods takes priority over 
the claims of all persons to the whole except in the case of a 
subsequent purchaser for value of any interest in the whole or a 
creditor with a lien on the whole subsequently obtained by judicial 
proceedings, or a creditor with a prior perfected security interest in 
the whole to the extent that he makes subsequent advances if the 
subsequent purchases, liens, or advances are made or contracted 
for without knowledge of the security interest in the accession and 


31 And it will be remembered that if chattel paper is a part of proceeds of an 
inventory security interest, it can be further transferred even though the 
person to whom it 1s transferred knows of the security interest. 
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before it is perfected. Again, the drive is to favour current course 
financing. 

The relative priority of secured lenders when goods are 
co-mingled or processed is also dealt with. Where there is such 
co-mingling that the identity of the original collateral is lost in the 
product or mass, each security interest attaches to the product or 
mass in equal rank according to the ratio that the cost of the goods 
to which each interest originally attached bears to the cost of the 
total product or mass (Section 9-815). The rights of persons who 
are owners but not debtors are spelled out (Section 9-112), as is 
the proposition that a secured party is not obligated on the contract 
of the debtor (Section 9-817). A detailed statement is made in Part 
5 of the process of realisation in the event of default. 

Finally, filing problems, dealt with in Part 4 of Article 9, are 
clarified by simplifying the rules determining the place in which 
filing is to be made and by setting forth in the statute itself a 
form which is sufficient to comply with the filing requirement. 
There is also provision for the lapsing of filing, the effect of lapsing, 
the duties of the filing officer and the possibility of having a 
termination statement put on the books (see Sections 9-408, 9-404, 
9-406 and 9-407). 


CONCLUSION 


This rather sketchy treatment of the Code would be seriously 
incomplete without reference to the sections dealing with its 
application to particular transactions crossing state and national 
lines. Section 1-105 provides in general terms for the Code’s 
applicability to any transaction ‘‘ bearing an appropriate relation 
to this state’? whenever the parties have not agreed upon the 
applicable law. This generality is limited by specific provisions in 
other sections of the Code. Thus “ fraudulent ’’ retention of 
possession by a seller is governed by the law of the state in which 
the goods are located subject to a current course of trade limitation 
(Section 2-402); liabilities of banks or their branches for particular 
actions are governed by the law of the place the particular bank 
or branch is located (Section 4-102); bulk transfers are governed 
by the law of the place where the goods are situated (Section 6-102); 
the validity and registration of transfer of a security are governed 
by the law of the place of organisation of the issuer (Section 8-106); 
and detailed rules of “‘ conflicts ” are specified by subject-matter 
for secured transactions in Section 9-108. The net effect of these 
provisions is to make it necessary for counsel representing concerns 
doing business with persons in the United States to achieve sufficient 
familiarity with the Code’s provisions to make rational judgments 
about which law is to govern the transaction and to avoid surprise 
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at having an American court apply Code law to a particular trans- 
national transaction. One could hope, too, that the widespread 
American enactment of the Code would give impetus to Common- 
wealth consideration of possible reform of commercial law. 


Sora MENTSCHIKOFF.* 


* [The author of this artacle played a considerable part, in co-operation with 
her husband, the late Kar! Llewellyn, in drafting the Umform Commercial 
Oode.—Eid.] 


SIN, CRIME AND THE PSYCHOPATH 


Medico-Legal Problems of Psychopathic Personality 


Doctors’ DIAGNOSES 


Tue problem of apportioning guilt to offenders of abnormal mind 
has been a special problem for lawyers and clergy for well over a 
century. When the doctor is called in to help it becomes a problem 
for him, too, especially since mental abnormality does not lend 
itself readily to line-drawing. In the privacy of his clinic he 
applies such labels to his patients as may help him in selecting 
treatment and predicting the course of the illness, but the flexibility 
(or vagueness, as some might say) which he permits himself in this 
situation is unsatisfactory to a court which must say “ guilty ” 
or *‘ not guilty,” and to a priest who tries similarly to apportion 
sin and its appropriate penances. 

Broadly, the categories of abnormality are four: the psychoses 
where contact with reality disappears, and the patient’s awareness 
of abnormality is partially or completely lost; the neuroses, in 
which a person suffers mental distress or disability of some kind, 
sufficient to interfere with his everyday life, but with all too 
conscious an awareness of his troubles; and the personality dis- 
orders in which a person’s habits of mind and conduct are at 
variance with the ‘“ norm,” but who is less tortured by, and may 
indeed be unaware of, his abnormalities. Finally, there is a group 
of persons who lack reasoning power, either by failure of the brain 
to develop normally (mental defect, or, since the Mental Health Act 
of 1959, severe mental subnormality) or by serious brain disease 
in adult life—then termed dementia. Various tests of brain 
function, including intelligence tests, are particularly informative 
in this group of patients, and the medico-legal problems it poses 
are not great. 

The first category includes all those one might think of as 
“s insane ’?—those possessing obvious delusions (e.g., of complex 
plots directed against themselves) and hallucinations. The second 
and third are rather exaggerations of the normal; neurotics include 
those who become preyed upon by unhappiness, anxiety and fears 
in various forms; while personality disorders include those whose 
whole lives seem clouded with gloom, who are habitually shy or 
sensitive, or suspicious, or who are possessed of boundless energy 
and a tendency to over-optimism. Personality disorders also 
include those most difficult of all persons, the psychopathic person- 
alities. This group of people has caused doctors and lawyers more 
difficulties than any other class of offender, and there are grounds 


190 


Marca 1964 SIN, CRIME AND THE PSYCHOPATH 191 


for supposing that medico-legal conflict will move into sharper 
focus in coming years. 


THe BEGINNINGS 

Notwithstanding the ‘* wild beast test,” the first medical foot, as it 
were, to wedge itself effectively in the legal door, was that of 
Hadfield in 1800 who was successfully defended after shooting at 
King George III. There seem to be four reasons why this great 
step forward came when it did: first the phenomenal advocacy of 
Erskine; secondly the gross and undeniable nature of Hadfield’s 
organic psychosis; thirdly that he had been a soldier of exemplary 
character whose illness was caused by severe head wounds sustained 
in an heroic fight against the French; and finally the changing 
climate of opinion in the country, a softening which was reflected 
in the Criminal Lunatics Act, passed in the same year. 

Having thus conceded that gross psychotic illness may reduce 
a person’s guilt, the trial of M’Naghten in 1848 gained little except 
a series of rules which, if applied strictly, would admit very few 
insane offenders indeed apart from the severely demented, and 
those of severely subnormal mind. There seems to have been a 
benign conspiracy between legal and medical men to apply the 
rules without argument to the obviously mad, whether or not they 
were aware of their act and of its wrongfulness in law. For let us 
be clear that the majority of the mentally ill, whether depressive, 
schizophrenic or whatever, realise both these things while counting 
them of little weight against their larger irrationally based beliefs. 
The concept of diminished responsibility under the 1957 Homicide 
Act, and the Durham Rules—however unsatisfactory those pieces 
of legislation may otherwise seem to be, are much closer to the facts 
of clinical psychiatry. 

But the problem of the psychotic and his false beliefs is a world 
away from that of the psychopath who is not demonstrably insane. 
Recognition of the latter disorder dates from Dr. J. C. Pritchard 
of Bristol who wrote a definition in 1885 that was the first, and 
in some ways remains the best: 


*¢ There is likewise a form of mental derangement in which the 
intellectual faculties appear to have sustained little or no 
injury, while the disorder is manifested, principally or alone, 
in the stage of the feelings, temper or habits. In cases of this 
nature, the moral and active principles of the mind are strongly 
perverted or depraved; the power of self-government is lost 
or greatly impaired and the individual is found to be incapable, 
not of talking or reasoning upon any subject proposed to him, 
but of conducting himself with decency and propriety in the 
business of life.” 


PSYCHIATRISTS AND PSYCHOPATH 
The idea was taken up in America and on the Continent where 
the term “‘ psychopathic *? was used, not unreasonably in view of 
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its strict derivation, to cover 'a wide variety of morbid mental 
conditions and sometimes to imply poor heredity. Some psychia- 
trists still use the term in its widest sense.1 One cannot but pay 
tribute to the pioneers of the last part of the century who, within 
the restricted scientific conventions of their day, set out a classifica- 
tion of mental disorder which has changed surprisingly little. 
Having described such conditions as manic-depressive psychosis, 
the organic psychoses and schizophrenia so successfully, Continental 
authors indulged in an orgy of classification and sub-classification, 
each one differing from the last. But attempts to define psycho- 
pathy were perhaps of least relevance: furthermore in the formation 
of antisocial personalities there are good reasons for giving special 
weights to factors of culture and upbringing so that case-descrip- 
tions from another era may be of scant relevance to our own. 

Professor Kurt Schneider ? is rightfully the best known among 
those who have studied abnormal personalities and his especial 
contribution was to point to the variety and ubiquity of personality 
traits, which might be present to a greater or lesser degree. 
** Normal ” and ‘** abnormal ” he said, should be statistical criteria 
related to the deficiency or excess of such traits, and he thought 
psychopathy a discrete condition and not a half-way stage to other 
mental disorders. Embracing as he did the whole world of person- 
alities, Schneider made his classification an elaborate one which 
settled finally to ten main groups with, of course, unlimited varia- 
tions upon these: hyperthymic, depressive, insecure, fanatic, 
attention-seeking, labile, ewplosive, affectionless, weak-willed, and 
asthenic. Several difficulties arise, firstly, of course, that of deter- 
mining the cut-off point, i.e., the severity of disorder required 
before the diagnosis is made, for there are few people indeed who 
do not show some, at least, of these traits in some degree from time 
to time. Secondly, there is the problem of squeezing the psycho- 
path into the diagnostic pigeon-hole, for the severely disordered 
personality may, for example, show categories 8, 5, 6, 7, 8 and 9 
all at once and to apparently equal degrees. Thirdly is the problem 
of getting any two psychiatrists to agree about a case (vide infra) 
and, finally, there is the unhappy political consequence of this 
classification, by which any minority group whose beliefs differ 
from the herd receives a label implying mental disorder; thus, 
eccentric religious groups, pacifists and even socialists have been 
called psychopaths in their time. This is not to deny, of course, 
that any group with unusual religious or political beliefs will attract 
more than its share of odd people, some of whom will have a mental 


1 The book Psychopathic Personalities, for example, published in 1957 by 
Dr. Harold Palmer has nine chapters, only one of which is concerned 
with the type of persistent Y antisomal patient under discussion. Others 
stray as far afield as schizophrenic and manic-depressive 1llness. 

2 Schneider, Psychopathic Personalities (London, 1958). Translated from Prof. 
Schneider's (9th) 1949 edition. 
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disorder of some kind.* The fact that a concept like Schneider’s 
can hardly be made to stop short of including the entire population 
has made the clinicians limit the diagnosis more and more to those 
who have broken the law. 

In this country, thanks to Henderson,‘ the classification was 
simpler; essentially he described two varieties of psychopath, the 
aggressive and the inadequate. (The third, the creative, serves 
mainly as a talking point among aesthetes.) The difficulty here 
is that aggressive behaviour springs from, as it were, inadequacies 
of personality and that such people are abnormal in other ways. 
The majority of crimes committed by criminals diagnosed as 
aggressive psychopaths turn out, in fact, to be acquisitive crimes, 
more characteristic of the inadequate personality. Follow-up of 
such cases reveals less dramatic criminal careers than might have 
been expected.” Again, it is not rare to encounter a sudden burst 
of murderous violence from a man whose life, to that point, had 
drifted from one failure to another without obvious antisocial 
tendencies. Though inadequacy and aggression are important 
characteristics of psychopathy, it is less certain how far they use- 
fully distinguish between two groups of people. Certainly, from the 
work quoted,® they do not seem to breed true, and the authors 
state that: ‘‘ the diagnosis of psychopathic personality did not 
appear to contribute anything to the criminal prognosis: previous 
convictions seem to be a surer guide to prognosis than psychiatric 
diagnosis.” Thought on the subject has been hampered so far 
by the speculative, anecdotal and impressionistic nature of almost 
everything that has been written on it. 


Tae PsycuopatH: Dors Hr Exist? 


Quite apart from doubts about the usefulness of individual 
classifications (and there are dozens of them), one can question 
how far the term, even in its widest sense, has any scientific validity 
at all. Cohort studies, in which groups of patients are followed up 
to see how far different doctors agree on the diagnosis, are not 
reassuring. In one study agreement between observation ward 
diagnosis of personality disorder and that of the hospital to which 
they were sent was less than in any other category, about half the 
cases receiving a different label. Another rather similar survey con- 
cluded that agreement between psychiatrists about this diagnosis 
seemed ‘‘ hardly better than chance,” 7—a conclusion which may 
come less as a surprise to lawyers than it does to doctors. The 


8 Bernard Shaw wrote with grest clarity on this in relation to those attracted 
to early Christiamty ın the Preface to Androcles and the Lion. 

4 Henderson, Psychopathic States (London, 1989). 

5 Gibbens, Stafford-Clark and Pond, ‘‘A Follow-up Study of Criminal 
Psychopaths * (1969) 105 J.ment.Sci. 438. 

6 Norris, Mental Mness in London (London, 1959). 

1 Brooke, Proc. Royal Soc. Med. 1980, 58, 128. 
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following is a rather extreme illustration of what may happen to a 
man during four years’ illness. (1) Diagnosed at Hospital A as a 
well-adjusted person with an obsessional fear. (2) Hospital B, 
“ duodenal ulcer, good personality.” (8) Hospital C, given electric 
shock treatment for ‘‘ simple depression.” (4) Hospital B again 
& probably schizophrenia.” (5) Hospital D, ‘‘ anxiety hysteria.”’ 
(6) Hospital E, ‘‘ anxiety state ° and later on ‘* hypochondriacal 
fear, duodenal ulcer, inadequate personality.” (7) He was referred 
to a special unit for psychopaths in Hospital F where he was con- 
sidered to suffer from “ schizoid hypochondriasis.”?* It is easy 
to make too much of marginal cases such as this man, but where 
psychiatrists find it so hard to diagnose psychopathy with con- 
sistency in private, is it any wonder that they tend to disagree in 
public? That this trouble is not limited to British psychiatry is 
suggested, too, by a survey in the U.S.A. in which nine competent 
prison psychiatrists varied from under 2 per cent. to over 88 per 
cent. in their assessment of the percentage of psychopaths in their 
establishments.°® 

This diagnostic disparity—which is not nearly so great with the 
major psychoses—is due to the illusory and subjective nature of 
the clinical features. If a patient is deeply depressed and suicidal, 
or if he believes himself to be acting under the direct influence of 
rays from outer space, then doctors (and lawyers) find little diffi- 
culty in agreeing a diagnosis. With psychopaths however, once the 
antisocial nature of the conduct is elucidated, once it is discovered 
that such conduct has been persistent, and that there is no sign 
of other mental disorder (the three most commonly accepted 
criteria) 1° the psychiatrist flounders in a clinical quagmire. It is 
frequently written that psychopaths are unable to learn from 
experience, that they do not respond to punishment and have a 
“ magical ” belief in future immunity from detection, that they 
are impulsive, that their life is devoted to a search for pleasure and 
‘that their needs demand immediate satisfaction, that they cannot 
form warm relationships and are grossly selfish, that they lack 
genuine anxiety, guilt and remorse and that they have no insight 
into the nature of their behaviour. It is said, too, that their 
disorder must be manifested in social, sexual and employment 
spheres. 

Many of these features would not be out of place in an average 
naughty child and the persuasive suggestion has often been made 
that the psychopath’s emotional development has failed to keep 
pace with his physical and intellectual growth—a proposition which 
accords well with the undoubted excess of immature rhythms to be 
seen in the electroencephalograms (brain waves) of any group of 
chronic offenders. The difficulty is that assessment of, say, 


8 From an unpublished survey by Dr. J. Tizard and Miss N. Goodman. 
9 Wallin, Children with Mental and Physical Handicaps, London, 1949. 
10 Scott, ‘‘ The Treatment of Psychopaths'' (1960) 1 Brit.Med.J. 1641. 


Marcn 1964 SIN, CRIME AND THE PSYCHOPATH 195 


impulsiveness, remorse, insight or capacity to form a relationship 
depends very much upon how well the psychiatrist knows the 
patient and what he feels about psychopaths. This term must be 
the most pejorative medical diagnosis there is and, rather like 
hysteria, it tends to be put to those cases with whom the interviewer 
hits it off least well. Not unnaturally, a psychiatrist’s (or lawyer’s) 
feelings are likely to be more rejecting of a psychopath (or hysteric) 
whose behaviour has been a confounded nuisance to everyone than 
of a neurotic whose trouble tortures mainly himself. Not un- 
naturally, too, the psychopath will sense that rejection and react 
to it. Much of what passes between people lies below the level of 
conscious awareness and psychiatrist A may hardly know why he 
saw a certain patient so differently from psychiatrist B. It is 
probably true to say that the more one tries to help and under- 
stand antisocial people, the less easily does one detect these clinical 
features of psychopathy. People surely do exist who betray every 
one of the character traits mentioned above—‘ the psychopath in 
pure culture ” as it were—but such are of some rarity and it is the 
submission of this article that they represent an extreme upon & 
continuum which offers no acceptable cut-off point between the 
grossly psychopathic and the utterly law-abiding. No wonder that 
the lawyer (whose practice makes a constant demand for cut-off 
points and yes/no answers) and the psychiatrist so often find 
themselves at cross-purposes. Natural groups, according to Galton, 
have nuclei but no outlines; and so it probably is with psychopaths. 

Though psychopathy may be thus regarded as a “ natural” 
phenomenon, this does not infer that its origins will remain forever 
hidden, nor that it cannot be treated and prevented. There is a 
good deal of evidence that antisocial behaviour of this kind can 
be related to harmful patterns of child-rearing and one may predict 
that the causes of psychopathy will prove to be the causes of 
criminality only more so. 

One recent classification of psychopaths by Dr. Peter Scott *° 
has special merit in that it combines clinical experience with psycho- 
logical theory and is therefore verifiable experimentally. It is 
consequently of great heuristic value, and furthermore it carries 
therapeutic implications. Briefly Scott describes four categories: 
the offender who has been trained to antisocial standards; the 
offender whose behaviour (neurotically determined) is unconsciously 
directed towards adjusting himself to personal or environmental 
handicap; the offender who has been trained inefficiently or incon- 
sistently and therefore lacks a steady standard of behaviour; and 
lastly the offender who has suffered ‘‘ overwhelming frustration at 
a critical point in the learning process ° which has led to a fixed 
“ maladaptive ’? pattern of response. This rather difficult latter 
category derives from the experimental study of learning in animals 
and humans and could account rather well for the repetitive stereo- 
typed offence occasionally seen which dates from an early age and 
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which persists through thick and thin. Clearly, people within these 
categories will mostly differ from the sort of psychopath described 
above and they would probably account for most criminals. In fact, 
the author concludes that: ‘‘ In practice nothing is gained by trying 
to draw a distinction between psychopathic and chronic offenders.” 


PsyYcHOPATHY AND THE LAW 


The first legislation in this country to take account of Pritchard’s 
observation was the Mental Deficiency Act of 1918 which included a 
category ‘‘ Moral Insanity,” changed by the Act of 1927 to “* Moral 
Defect.” These attempts to bring psychopaths within the medical 
rather than the penal system were not precisely successful. As with 
attempts to fit psychopaths into the M’Naghten Rules, lawyers 
disputed the issue, psychiatrists contradicted each other over it, 
judges were offensive about it, juries totally befogged by it and 
Parliament had little idea what best to do with it. The Acts of 
1918 and 1927 meant, of course, that a service designed for and 
geared to the mentally subnormal had thrust upon it an occasional 
psychopath of normal or perhaps very high intelligence. No 
wonder these provisions were little used and, when they were, 
tended to cause difficulties. 

The 1957 Homicide Act has shifted the argument, as it were, to 
the left and many offenders are now being accepted as having their 
mental responsibility substantially impaired by an abnormality of 
mind which is entirely psychopathic. As Lady Barbara Wootton 
has pointed out,"* the criteria which correlate most frequently with 
& verdict of diminished responsibility are a history of mental 
disorder and of previous offending. One can only be sympathetic 
towards her contention that justice is denied when the most 
“ wicked ”? thus “ get off.” (From the purely practical point of 
view, there would seem more rather than less reason to hang the 
severely psychopathic, for their disorder is more deeply rooted and 
the danger to the public greater than with other offenders.) The 
1957 Act remains an important concession upon criminal morality 
but it will remain an unsatisfactory piece of legislation by virtue 
of the demarcation problems outlined above. This Act is still far 
from the ‘‘ medical view of crime ” 2? and there seem logical 
reasons either to leave psychopathy right out of diminished respon- 
sibility or else to slide right down the slippery slope with Lady 


11 Wootton, ‘‘ Diminished Responsibility: A Layman's View’ (1960) 76 
L.Q.R. 224, r ace ee 


12 “ A medical view of crime "' here implies that crime is disordered behaviour 
which has an ascertainable cause and is amenable to scientific treatment. 
It does not imply that because crime is thus a sort of mental disorder the 
courts, prison service, eto., should be taken over by doctors. Sociologists, 
oo and even lawyers, if appropriately trained, would quite probably 
do the job better. 
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Wootton and abandon the concept of criminal responsibility 
altogether. 

The Mental Health Act of 1959, however, enshrines the medical 
view in legislation which is as vague and all-embracing as the most 
territorially ambitious doctor could wish. The reluctance of 
doctors, so far, to make compulsory treatment orders under the 
section on psychopathic personality plus the even greater reluctance 
of hospitals to admit that they have suitable facilities for such 
cases, have so far made those powers little used. However, a 
definition as wide as ‘‘ abnormally aggressive or seriously irre- 
sponsible conduct ” could hand to the mental health services until 
they are twenty-six everyone under twenty-one who has committed 
a violent offence or who has committed any offence a second time— 
provided it is not merely a matter of sexual promiscuity. And of 
course the definition can also include many who have not commit- 
ted offences. Whereas there probably is some practical merit in 
catching psychopaths (or any offenders) young, there is no logical 
reason why the age-limit should not be abolished if the measure 
proved a success. Psychopathy does not stop at twenty-six. 

Of course, this section of the Act may well remain a dead letter 
but the Ministry of Health has shown signs of going ahead with 
psychopathic units sited strategically around the country, which 
will be closely connected with facilities for investigation and treat- 
ment now existing under the National Health Service.** If pro- 
vision for those Centres penetrates the resistance of the local 
populace and if they can be staffed (two big ‘‘ ifs ”) then one can 
predict a complex situation. Professor Thomas Stapleton,*® 
speaking as paediatrician and juvenile court magistrate, lately 
observed that with many disturbed children it seemed to be a 
coincidence whether they appeared in paediatric outpatients, in a 
child guidance clinic or in a juvenile court. So is it likely to be 
with psychopaths as soon as facilities are available under the N.H.S. 
The reasons which take a young offender there, to a private psycho- 
analysis, or to a Borstal, are likely to depend upon coincidence, 
upon waiting lists, upon the attitude of the family doctor and of the 
police and upon the social status of the parents. 

It is worth noting at this point that treatment facilities for the 
antisocial under the Home Office resemble, at their best, those for 
the mentally ill under the Ministry of Health. And, of course, the 
ex-Prison Commission, like the N.H.S., was clearly dedicated to a 
therapeutic rather than punitive régime 7*—remote though that 
may be so far for most prisoners. Thus probation = outpatient 


13 Wootton, Social Science and Social Pathology (London, 1959). And see 
op. cit., note 11 above. 

14 Working Party Report on Special Hospitals, Ministry of Health (H.M.8.0. 
1961). 

15 Stapleton, T., reported in Lancet, 1960, i, 1059. 

16 Penal Practice in a Changing Society. Home Office (H.M.B.0. 1959). 
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treatment, attendance centre = day hospital, group counselling = 
group psychotherapy, pre-release hostel = half-way house, open 
prison =open hospital, and after-care = after-care. Both systems 
use re-education and graded rehabilitation with financial incentives 
in a protected environment made as near to real life as possible. 
And both have facilities for the long-term care of the incurably 
disabled. It may well be that the remand centres provided for in 
the 1948 Criminal Justice Act will prove similar in structure and 
function to part, anyway, of the psychopathic centres being planned 
for the N.H.S. 

At first sight this duplication of facilities for psychopaths seems 
as wasteful as it is unjust. However, if the N.H.S. can get the 
money to make a proper job of treating and studying some, 
anyway, of these offenders, progress will have been made. Home 
Office facilities have never been richly endowed and research effort, 
invaluable as it has been, is still not commensurate to the size of 
the problem, particularly in clinical research. 


SUMMARY AND CONCLUSION 


It is suggested that the term “ psychopathic personality,” in both 
medical] and legal thinking, is tending to include a wider and wider 
range of offenders. Acts of Parliament currently in force are in 
some ways illogical and conflicting and services run by Home Office 
and Ministry of Health are likely to overlap greatly. Psychopathic 
traits, present in everyone to greater or lesser degree, are so concen- 
trated in some as to suggest a discrete morbid mental state, but the 
diagnosis is-elusive and an acceptable division between such cases, 
other offenders and normal people is probably not yet obtainable. 
Many classifications of psychopathy have been drawn up, all of 
them unsatisfactory, and the protean manifestations of that unique 
entity, the human personality, defy legal or medical pigeon-holing. 

It is suggested that “ diminished responsibility ” for crime is 
useful and valid so far as psychosis, mental subnormality and 
perhaps neurosis are concerned, despite the considerable problems 
of demarcation which exist even with these conditions. But with 
disorders of personality it is submitted that either every person 
deemed psychopathic should be held fully responsible or the concept 
of criminal responsibility should be discarded. As a psychiatrist 
one must join the sociologist, Lady Wootton, in favouring the 
latter course on the grounds that it will prove the juster and the 
more effective. 

Richarp Fox.* 


* M.B., B.S.(Lond.), M.B.O.P., D.P.M. Consultant Psychiatrist, Severalla Hospital, 
Colchester. 


STATUTES 


Luwrration Act, 1968 


Introduction 


Ir, in England, we had an efficient law revision system, one method 
of changing law would be to appoint a committee to examine an 
unsatisfactory legal situation disclosed by the House of Lords, and 
then to implement without delay the recommendations of the com- 
mittee by legislation. In England this system is all too rare; many 
unsatisfactory laws continue to exist because Parliament will not 
find time for these minor matters. The Limitation Act, 1968, is 
not only a product of a rare process, but it is even more unusual 
in that a Committee was set up to investigate the legal problem 
before the House of Lords had the opportunity (which it did) of 
confirming the Court of Appeal’s decision on the unsatisfactory 
state ,of the law. 

In Cartledge v. Jopling + the plaintiffs had contracted pneumo- 
coniosis as a result of continued exposure to silica dust during their 
employment with the defendants. This exposure had, up to 1950, 
been caused by the defendants’ breaches of duty under the Fac- 
tories Act. No such breaches occurred after 1950, by which time 
the plaintiffs had contracted the disease, the damage to their lungs 
having become more than trivial and, indeed, being capable of 
detection by X-ray. They did not, however, discover, nor could 
they reasonably have discovered, that they had suffered substantial 
injury until more than six years ° after the damage commenced. 
The Court of Appeal held that the plaintiffs were statute barred, 
as time ran from the date that the damage, i.e., the disease, was 
contracted. They had become statute barred before they even 
knew that they had a cause of action!.. Thereupon a Committee 
was appointed to consider the whole problem, and its Report was 
produced * before Cartledge v. Jopling was considered by the Ho~se 
of Lords. Their Lordships’ consciences appeared to be slightly 
easier in affirming the Court of Appeal and references were made 
to the Report of the Committee and the urgent necessity. for 
amendment to the law.‘ 

1 fis6a] 1 Q.B. 180 (0A); [1963] 2 W.L.R. 210 (E.L). 

2 The tation period for actions for personal injuries is now three years 
(Limitation Act, 1989, s. 2 (1), as modified by the Law Reform (Limitation 
of Actions) Act, 1064, s. 2 (1)) but the cause of action in this case accrued 
before 195+. 

3 Report of the Edmund Davies Committee on Limitation of Actions in Cases 
of Personal Injury, 1962 Cmnd. 1829, 

4 Lord Reid and Tora Hodson at p. 218, Lord Evershed at p. 214, Lord 
Morris at p. 216 and Lord Pearce at p. 225. Lord Reid made an interesting 


distinction in his approach to common law and statutes: ‘If this were a 
matter governed by the common law I would hold that a cause of action 
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Limitation of Action for Personal Injuries 


The Limitation Act, 1968 (which came into operation on July 
81, 1968), implements the Committee’s recommendations. The 
time for bringing an action for personal injuries has been extended 
beyond three years from the date when the cause of action accrued 
if the following conditions are satisfied: (a) The plaintiff shows 
that he did not, within the three-year period, or within twelve 
months before the end of that period, have actual or constructive 
knowledge of ‘‘ facts of a decisive character ’? which were material 
facts relating to that cause of action °; (b) he commenced proceed- 
ings within twelve months from the date that he was, or ought 
reasonably to have been, aware of the facts °; (c) the leave of the 
court has been obtained.’ Similar principles apply if the plaintiff 
has died, for the benefit of his estate and his dependants ë: if the 
deceased could have satisfied the conditions immediately before his 
death then the personal representatives or dependants will not be 
affected by the three-year period if (a) proceedings are started 
within twelve months from when the deceased first knew or ought 
to have known of the facts, or (b) when the deceased did not know 
and could not have become aware of the facts before his death, 
proceedings are started within twelve months of the death.® 

Careful attention has been given to the meaning of ‘ material 
facts relating to a cause of action.” 1° These cover facts which a 
reasonable person, knowing those facts and having obtained appro- 
priate advice 4 with respect to them, would have regarded as 
determining that an action would have a reasonable prospect of 
succeeding and of resulting in the award of damages sufficient to 
justify the bringing of the action.?# 

The new rule covers not only the Cartledge v. J opling situation 
where the plaintiff does not become aware of his injury within the 
limitation period, but also the situation where a plaintiff, although 
aware of his injury, had no practicable means of attributing it to 
its true cause before the expiration of the three years. This might 
occur, for example, if an employer is negligent in connection with 


ought not to be held to accrue until either the injured person has discovered 

the injury or it would be possible for him to diore 1t if he took such 

steps as were reasonable in the circumstances. The common law ought 

never to produce a wholly unreasonable result, nor ought existing authorities 

to be read so literally so as to produce such a result in circumstances never 

contemplated when thoy were decided. But the present question depends on 

statute. . . .” 

s. 1 (8) (a). 

s. 1 (8) (b). 

8. 1 (1) (a). 

i.e., under the Law Reform (Miscellaneous Provisions) Act, 1984, and the 
Fatal Accidents Acts, 1846-1959. 

8g. 8 


oaoa 


s. 8. 
10 See s. 7 (8)—(6). 
11 i.e., the advice of competent persons qualified, m ther respective spheres, to 
advise on the medical, legal and other aspects: s. 7 (8). 
12 8, 7 (4). 
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certain factory conditions, but it is not discovered medically until 
later that it was this negligence which gave rise to the disease of 
an employee. 

These provisions have only limited retrospective effect. A per- 
son may have the benefit of the extended period even if his cause 
of action accrued before the Act came into force and even if an 
action has been commenced and is pending. However, if a final 
order or judgment has been made before the Act came into force 
(notwithstanding that an appeal may be pending) the extended 
period cannot apply.“ Thus, as in Cartledge v. Jopling, there will 
be a limited number of persons who remain victims of the previous 
unfair law. A more serious wrong remains unremedied. This 
occurs where a plaintiff, within three years, brings an action in 
respect of personal injuries, but later for the first time he reasonably 
becomes aware that he has a much more serious illness or disease 
resulting from the same act of negligence. The long established 
rule at common law is that successive actions cannot exist on the 
same facts. In the leading case of Fitter v. Veal the plaintiff 
recovered £11 damages from the defendant for assault and battery. 
Some years later it turned out that the injuries were much more 
serious than had been thought and a portion of his skull had to be 
removed. He was unable to recover in a second action for his 
additional injuries.* The Committee did not deal with this prob- 
lem. The spirit of the Limitation Act would certainly allow a 
plaintiff a second action," but the Act clearly preserves existing 
rules of law.18 

The Committee recommended that no person should be able 
to take advantage of this relaxation of the three-year rule unless 
he has obtained leave to sue out of time, and, as mentioned, 
the Act implements ‘this. The reason is that as the object of 
the Limitation Acts is to put an end to litigation after a certain 
period, it would be undesirable to allow the whole case to go for 
trial if unmeritorious, with the resultant expense. The applica- 
tion for leave is ew parte, thus again preventing a full dress trial. 
The plaintiff must establish a prima facie case and that his 
failure to commence proceedings in time was for the reasons 
specified earlier. On refusal of leave there is a right of appeal 
to the Court of Appeal, but no further. A plaintiff may also 


13 s. 6 (1). 

14 s. 6 (8). . 

15 (1701) 12 Mod.Rep. 542, also known as Fetter v. Beal (1701) 1 Ld.Raym. 339. 

16 Problems of unforeseeability of the extent of the injuries are not difficult. 
The defendant takes the plaintiff as he finds him. Smith v. Leech Bram 
[1962] 2 Q.B. 405; Warrens v. Scruttons [1962] 1 Lloyd's Rep. 497. 

17 A material fact includes “the nature or extent of the personal injuries 
resulting from that negligence, nuisance or breach of duty’: s. 7 (8) (b). 

18 g, 1 (4); see also s. 6 (8). 

19 g. 2 

20 g. 2 (4). 
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seek leave from the court after he has commenced proceedings 
provided that he shows, in addition to the other requirements, 
that it was only after proceedings were commenced that he knew 
that his cause of action had accrued outside the three-year 
period.** 


Contribution between Tortfeasors 


The Committee steered clear of the consequential problems 
arising in connection with contribution between tortfeasors, but 
advised that attention should be paid to the matter. The Act 
makes important changes, not only to personal injury actions but 
to all actions. Instead of having six years in which to claim con- 
tribution (even in personal injury cases),?* the period is now two 
years from the date on which the right of contribution accrued to 
the first tortfeasor. Further, the date when the right of contribu- 
tion accrues has now been clarified: the action for contribution 
must be brought within two years from the date on which a first 
instance judgment or arbitration award was obtained against him, 
or, where liability is admitted, the earliest date on which the 
amount of compensation is agreed.** This provision is of general 
application and also covers claims arising out of disability, fraud 
and mistake.* 

The Limitation Act, 1968, is a welcome reform. As medical 
knowledge increases the Cartledge v. Jopling and similar situations 
will arise more frequently. Damage by radiation has been expressly 
dealt with,?® but pneumoconiosis, lead poisoning and delayed con- 
sequences of medical negligence are present problems. New prob- 
lems will come to light and it is hoped that the limitation laws 
are now able to meet them fairly. 

- GERALD Dworkin. 


21 g. 2 (8). 

22 The right of contribution between tortfeasors was not regarded as a right 
of action in tort, but a right sui generis conferred by statute (Law Reform 
(Marred Women and Tortfeasors) Act, 1935, s. 6) and the period of hmita- 
tion was probably six years from the date when, the liability of the original 
tortfeasor had been ascertained. See Wimpey v. B.O.A.C. [1955] A.C. 189; 
Harvey v. O'Dell Page| 2 Q.B. 78. Several problems raised by these cases 
have now been dealt with. 

23 g., 4. 

24 Limitation Act, 1989, ss. 22 (1) and 26; Limitation Act, 1968, s. 4 (8). 

25 Nuclear Installations (Licensing, etc.) Act, 1959, s. 4absolute liabilhty and 
a 80 years’ limitation penod. 


REPORTS OF COMMITTEES 


Cermmanat Law Revision Commrrree: Tame and Fourra Reports 1 


Tue first two reports * of the Criminal Law Revision Committee 
were concerned with modest reforms of the substantive criminal 
law on matters of a non-controversial nature. They were quickly 
implemented by legislation.» The third and fourth reports are 
mainly concerned with procedure and although they raise slightly 
more controversial questions the final recommendations of the 
Committee are likely to find general acceptance. One hopes, there- 
fore, that legislation will follow as speedily as before. 


Insanity 


Since the introduction of the defence of diminished responsibility 
in 1957 and the comprehensive overhaul of the mental health laws 
by the Mental Health Act, 1959, the previously unsatisfactory state 
of the law of insanity in its application to criminal procedure has 
become unnecessarily complex, uncertain, and not infrequently 
unjust. The problems arising under the present state of the law 
were considered by the Committee in its third report under five 
headings, viz., (1) the form of the special verdict, (2) the procedure 
to be adopted for determining the issue of fitness to be tried, 
(8) appeals against a special verdict or finding of unfitness to plead, 
(4) the treatment of persons found not guilty by reason of insanity 
or unfit to plead, and (5) the power of the prosecution to adduce 
evidence relevant to the accused’s abnormality of mind. 


Form of special verdict 


The Committee has given its approval to the proposals made by 
the Atkin Committee on Insanity and Crime‘ and the Royal 
Commission on Capital Punishment * that the present verdict of 
“ guilty, but insane ” should be changed to reflect the fact that 
it is in substance an acquittal. , The proposal that the verdict 
should be “ not guilty by reason of insanity ’? would therefore 
involve a return to the practice which prevailed during the first 
eighty-odd years of the nineteenth century. Nevertheless it should 
still be regarded as a desirable “* reform ” of the law. 


1 Cmnds. 2148 and 2149 (September 1968). 

2 Cmnds. 835 and 1187. ` 
3 Indecency with Children Act, 1960; Suicide Act, 1961. 
4 Cmd. 1005 (1928). 

5 Cmd. 8982 (1958). 
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Fitness to be tried . 

One third of the Committee’s report is devoted to the procedure 
for determining whether an accused person is fit to plead. The 
Committee does not recommend any change in the law or practice 
as to what constitutes unfitness, as to who may raise the issue, or 
as to the minimum evidence required to establish it. These matters 
were probably outside their terms of reference, but it is a pity that 
the Committee did not feel obliged to give greater consideration to 
them because, it is respectfully submitted, they do give rise to 
questions which are closely related to the task of devising a 
procedure which is fair to the accused. In an age when practically 
every accused person can be represented by experienced counsel, 
the inability of the accused to satisfy some of the established tests 
of unfitness is probably not a serious disadvantage. The inability 
to instruct counsel on the nature and details of the defence is 
probably the most important consideration. It is therefore 
unfortunate that the Committee should appear to give its approval 
to dicta of the Court of Criminal Appeal in R. v. Podola® that 
genuine amnesia as to the facts in issue would not constitute unfit- 
ness to be tried. The Committee’s refusal to recommend any 
change in the existing practice whereby the issue may be raised by 
any person having information on the accused’s fitness appears to 
be an acknowledgment that the procedure is more in the nature of 
an “ inquest ” than a “ trial,” which surely justifies a consideration 
of the vexed question of the onus and standard of proof. 

The Committee concentrated on the question of the time when 
the issue should be determined but was unable to reach a unanimous 
view on which of four possible courses would most satisfactorily 
resolve the dilemma illustrated by the conflicting decisions of R. v. 
Roberts 1 and R. v. Beynon.® Recognising that the machinery of 
the criminal process should not be used to detain an insane and 
possibly dangerous person who might be innocent of any crime, the 
majority of the Committee considered that in the interests of justice 
it should be possible for a judge to postpone the issue to enable 
the defence to test the case for the prosecution, and to put forward 
its own case so far as the accused’s disability permits. The 
majority favoured the course which Devlin J. took in R. v. Roberts 
of postponing the issue until the end of the case for the prosecution. 
Under this scheme the jury would only return a verdict on the 
issue of the accused’s fitness if there was a substantial case against 
the accused. In special cases,’° the Committee felt that the judge 
might permit the defence to establish the accused’s innocence by 
calling evidence before the end of the case for the prosecution. 


6 [1960 
7 |1954 


® Čmnd. 2149, para. 18. 
10 e.g., where the defence relies on an alibi: ibid. para. 24. 
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Three other courses were rejected by the Committee because it 
was thought that they would put counsel for the defence in the 
difficult dilemma of deciding whether to call the defendant as a 
witness and whether to ask for a verdict of not guilty by reason of 
insanity before the issue of fitness had been decided, and would 
render the tasks of judge and jury unnecessarily awkward and 
complicated. Two of these courses would involve postponement 
of the issue until after the evidence of the defence, but the third 
would enable the judge to allow the trial to proceed in the ordinary 
way after a jury had decided that the accused was unfit to be tried. 
In the result, the Committee recommended that the court should 
be given a complete discretion, not subject to review by a higher 
court, to decide whether the issue should be determined as soon 
as it arises or be postponed until any time up to the opening of 
the case for the defence." This reform would help to remove any 
public anxiety that an injustice was being committed under the 
cloak of a procedure supposedly designed to prevent cruel torment 
of an unfortunate individual, and would enable the accused to 
establish his innocence at an early stage. 

Just as the Committee was divided in its views, lawyers and 
other persons engaged in the administration of the criminal law are 
unlikely to accept the Commitiee’s final proposal without some 
dissent. At the risk of provoking further, and probably violent, 
controversy, it is respectfully submitted that the court’s discretion 
to postpone the issue should extend until after the jury’s verdict 
on the totality of the evidence. Counsel for the defence would only 
request a postponement of that length if he were reasonably confi- 
dent that the accused, if called as a witness, was in a condition to 
give his version of the facts, and withstand stiff cross-examination, 
with reasonable composure. On the basis of the accused’s perform- 
ance in conference and the opinion of an expert medical witness, 
counsel for the defence should be in a better position to decide 
whether and when the question of the accused’s fitness should be 
taised than a judge who may only be able to act on the evidence 
contained in the depositions and the accused’s demeanour in the 
dock. If this proposal is thought to present problems for the judge 
and jury by requiring a direction and verdicts on several, possibly 
alternative, issues, it is submitted that the weakness lies not so 
much in the proposal itself but in the retention of the jury for 
determining what js essentially a medical question. The Committee 
did consider recommending that the issue might be determined by 
the judge in some or all cases,’* but gave no convincing reason for 
allowing the present practice to continue. If the judge were assisted 
by expert assessors who would be present throughout the trial, the 
ordinary trial jury need not be troubled with medical evidence and 


11 Ibid. paras. 24 and 28. 
12 Ibid. pare. 15. 
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other factors not relevant to the accused’s responsibility for the 
crime alleged against him. The judge would then only act on the 
jury’s verdict in the usual manner, if the assessors were satisfied 
that the accused was in a fit state to be tried. It would still be 
the case that an innocent man might be convicted partly because 
he was not able to put forward a proper defence, but such cases 
would probably be rare. In any event, to give the defence an 
opportunity to present a full case to the jury might prevent the 
accused’s mental condition from becoming aggravated by paranoic 
or similar disorder, brought on by a feeling that he had been denied 
a right accorded to every person accused of a criminal offence. 


Appeals against a special verdict or finding of unfitness 

The principal injustice of the present law relating to insanity 
is the absence of a right of appeal against the special verdict or a 
finding of unfitness to plead.’ No serious complaint could be 
levelled against the system so long as the defence had deliberately 
sought such a finding, but the fact that it may be, and has been, 
given against the wishes of the accused has raised considerable 
doubt as to the true object of the proceedings. It could be used 
to secure the indefinite detention of the accused where the case 
for the prosecution is very weak. Any errors of the judge on 
matters of fact or law, or as to what constitutes insanity or unfitness 
could be compounded. Although section 2 of the Trial of Lunatics 
Act, 1888, requires proof that the accused did the act or made the 
omission charged against him, there is no way of challenging the 
sufficiency of the evidence, if any, on that issue. Even the possi- 
bility that the prosecution might raise the question of insanity 
could operate as a severe deterrent to any defendant who seeks to 
rely on some general common law defence, such as mistake. It is, 
perhaps, not improbable that this possibility has deterred many 
defendants from relying on the defence commonly described as 
automatism, which, possibly for the same reason, the courts seem 
unable to consider except as an aspect of the defence of insanity. 
The proposals to provide a right of appeal against a special verdict 
or finding of unfitness, therefore, are particularly welcome. Since 
a right of appeal would remove almost all possibility of injustice, 
it does seem unfortunate that the Committee should recommend 15 
that there should be no right to question the judge’s exercise of 
his discretion to postpone determination of the issue of fitness to 
plead (or his failure to exercise his discretion at all), or to question 
his refusal to allow a witness for the defence to be called at the end 


18 Felstead v. R. [1914] A.C. 584; R. v. Duke [1963] 1 Q.B. 120 (insanity); 
R. v. Jefferson (1908) 1 Or.App.R. 95; R. v. Larkins (1911) 6 Cr.App.R. 
194 (unfitness). 

14 Hill v. Baxter [1958] 1 Q.B. 277; Bratty v. A.G.N.I. [1968] A.C. 886. 

15 Cmnd. 2149, para. 28. 
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of the case for the prosecution. One hopes that the latter situation 
would appear to the court “ to be a sufficient ground of appeal.” 


Treatment of insane persons 

At present, a person who is found to have been insane at the 
time of his alleged offence or at the time of his trial must be 
ordered to be kept in custody pending and during Her Majesty’s 
pleasure. The question whether or when to release such person is 
accordingly one to be decided by the Home Secretary. The Com- 
mittee considered whether the discretion as to treatment should be 
vested in the court, and put forward some fairly strong arguments 
in favour of such a change in the law—the court already has the 
corresponding power to make a hospital order, with or without a 
restriction on discharge, where the trial results in a conviction, 
and it is anomalous that it should have no discretion in the event 
of an acquittal; defending counsel is likely to have more confidence 
in a defence which, if successful, will not necessarily result in 
indefinite detention ; the legal profession and the public have more 
confidence in the courts than jn the executive on matters concern- 
ing the restriction on discharge from hospital or custody—but 
rejected them in favour of a view which could be applied to the 
problem of sentencing in general. In the Committee’s view,’ 
«|. . the Home Office is in a better position than the courts to 
investigate the questions relevant to the accused’s treatment and 
that uniformity of practice in dealing with these cases is highly 
desirable and is much more likely to be achieved if they are handled 
by a single experienced authority than by a great many different 
courts.” Although it was thought that the courts should have no 
discretion as to the terms of the order, the Committee recommended 
that the court should have a discretion not to make an order, if it 
considered that it was safe for the accused and the public to order 
his immediate release.1’ It was also recommended that where the 
Court of Criminal Appeal allows an appeal against a special verdict 
or finding of unfitness, and substitutes a verdict of acquittal, there 
should be power to order the appellant to be detained in hospital 
for observation.'® This would appear to be an eminently desirable 
amendment to the powers of the court under the Mental Health 
Act, 1959, but one wonders why it should be confined to the 
appellate court. The trial judge may feel that the accused’s mental 
condition does not merit indefinite detention, and yet he may be 
reluctant to order his immediate release. A power to order 
temporary detention in a hospital would probably prove very useful 
in special cases. Nevertheless, one ought to give due recognition 
to the Committee’s view ® ‘‘ that the court’s order should bring 


16 Ibid. para. 88. 
11 Ibid. para. 84. 
18 Ibid. para. 88. 
19 Ibid. para. 85. 
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the accused directly into the scheme of a comprehensive measure 
enacted so recently as 1959 for the purpose of furthering mental 
health instead of providing merely for indefinite detention during 
the Queen’s pleasure.”’ 


Prosecution’s right to prove true nature of defendant’s abnormality 
The problem of how far the prosecution may call evidence to 
disprove the case which was made against the accused at the 
committal proceedings is briefly mentioned by the Committee, 
although, it is submitted, it raises fundamental questions of whether 
the present mode of trial of persons suffering from some form of 
mental disorder is really appropriate today. It is not enough to 
provide a right of appeal against a special verdict, without answer- 
ing the question whether the prosecution should ask for a verdict 
which is in substance an acquittal. The Committee appear to have 
no doubt that it is quite permissible for the prosecution to prove 
insanity or diminished responsibility in any case where the defence 
relies on any type of abnormality in the accused’s state of mind.*° 
Although this may be desirable, it is submitted that this was never 
contemplated by the judges who gave their celebrated advice in 
1848, and seems hardly consistent with the intention of Parliament 
in 1957. The case of R. v. Kemp drew attention to a public 
safety problem, which was likely to result from admission of the 
principle that a man who acts unconsciously is not criminally liable 
for his acts or omissions. That decision may yet prove to be the 
first step towards reform of the law and procedure relating to 
insanity, but it is respectfully submitted that it has hindered the 
rational development of the defence of unconscious involuntary 
action. To treat the case as one where the defence sought to prove 
that the accused was incapable of forming the necessary intent °? 
is to distract attention from the requirement of a voluntary act as 
a constituent element of criminal responsibility at common law. It 
is, therefore, regrettable that the Committee should accept it as 
being correct without question. Although they pose the question 
whether it is right that the prosecution should seek an acquittal, 
it remains unanswered. Perhaps we are approaching the time when 
the dreaded Continental inquisitorial system of procedure will 
become an accepted practice in English trials for serious crimes. 
Such a development might not be without substantial merit, as it 
might permit two or more apparently inconsistent defences—or 
rather excuses—to be considered in the same proceedings and thus 
relieve counsel of the difficult decision which of several likely cases 
to plead, especially in capital trials. Unfortunately the full 
20 Ibid. paras. 89-41. 
21 [1957] 1 Q.B. 399. 
22 Cmnd. 2149, paras. 7 and 89. 
23 The dilemma was strikingly illustrated by the recent trial of James Hanratty. 


Cf. Blom-Cooper: The A6 Murder. A possible solution to this dilemma may be 
found in the case of Lo Tin v. R. [1964] Crim. Law Rev. 185 (P.C.). 
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implications of the recent change in the attitude of prosecuting 
counsel to their duties are not considered by the Committee. They 
merely recommend that it should be made clear that the prosecution 
may adduce evidence of insanity where the defence is that of 
diminished responsibility, and evidence of diminished responsibility 
where the defence rely on insanity.** 


Order of Closing Speeches 


In its Fourth Report,’ the Committee was concerned with the 
question whether the prosecution or the defence should have the 
right to the last speech in trials on indictment. They felt that 
the rule which denies the defence the right to the last speech, if they 
call witnesses to the facts other than the accused, is archaic and 
serves no useful purpose. They, therefore, propose that the defence 
should always have the right to the last speech.2* Defending 
counsel would, therefore, be relieved of the difficult decision of 
whether to sacrifice their right in favour of calling a witness, who 
may not come up to expectation. It is not certain, however, that 
the draft Bill annexed to their report will always produce this 
result, because it provides that the prosecution’s right of reply 
shall be exercised after the close of the case for the defence and 
before the closing speech, if any, for the defence.** The prosecution 
would, therefore, give the last speech to the jury even if the 
defendant,’ or his counsel (if he is represented) does not make a 
speech, through ignorance, mistake or otherwise. 

It is interesting to note that the Committee expressed doubts 
on the advantage of the right to the last speech, but it is not clear 
whether this was because they recognised that it is the judge who 
has the last, and often decisive, word, or because the impact on the 
jury of the final speech is often weakened by the nature of prosecut- 
ing counsel’s opening speech. The effect of the opening speech, and 
possible control of its nature and content, might have been a 
worthy topic for consideration by the Committee. In this connec- 
tion, it is a pity that the Committee did not express a view on the 
rule 2° which prevents defending counsel from ‘‘ opening ” his case, 
when he does not propose to call witnesses, except the defendant and 
witnesses as to character. If, as the Committee suggests,*° 
procedure should be such as to favour the defence so far as 
possible, the privileges and rights of the defence should at least 
be equal to those of the prosecution so far as it is humanly possible 
to achieve such balance. 

Bzgnarp W. M. Downey. 
24 Cmnd. 2149, para. 41. 
25 Cmnd. 2148. 
26 Ibid. para. 11. 
27 Ibid. para. 12 and clause 1 (1) (b) of the Draft Bill. 
28 Where the defendant ıs not represented by counsel, the prosecution has no 


nght to sum up its case or to nly, to that A the defendant. Cf. bid. para. 3. 
29 Criminal Evidence Act, 1898, s. 2. 0 Cmnd. 2148, para. 10. 


NOTES OF CASES 


RETAIN AND TRANSFER SysTEM OFFSIDE 


In 1966 the Association Football World Cup will be held in 
England. As a result of the England team’s successful close- 
season Continental tour and their victory over the Rest of the 
World in the Football Association Centenary match, some euphoric 
visions of English success are already being entertained.? Should 
such an improvement over English performances in recent Inter- 
national competitions è come to pass the decision of Wilberforce J. 
in Eastham v. Newcastle United Football Club, Ltd.* may have 
proved a significant factor. 

Professional football in England and Wales centres on the 
Football League, which consists of ninety-two clubs playing in 
four divisions,” with promotion and relegation between the divisions. 
This represents a very much wider spreading of the available talent 
than takes place in most Continental and South American leagues. 
Although First Division clubs are obviously stronger than Fourth 
Division clubs ‘the difference is a good deal less than one might 
expect and Fourth Division clubs frequently beat First Division 
clubs in the F.A. Cup and the Football League Cup. 

In a free economy one would expect all the best players to be 
drawn to the biggest and wealthiest clubs, which are those situated 
in areas of dense population, where large crowds can be drawn to 
watch matches and to pay substantial sums in gate money. This 
process has taken place to a very considerable extent but its 
progress has been checked by the adoption by the Football Asso- 
ciation and the Football League of a restrictive scheme for the 
employment of players. 


1 Strictly speaking this will be the final stages of the World Cup. Eliminating 
contests on a regional basis will be held to reduce the competitors to the 

. final sixteen. As the host country England will be entitled to a place m 

the last sixteen. 

English sports writers and commentators include a jingoistic element which 

confidently predicts English successes ın the most improbable circumstances 

and as confidently ascribes failures to ‘‘ late-night parties,” ‘' lack of fight” 

and all manner of original sins. 

Although England is historically the home of Association Football, they have 

never won the World Cup. (England, Scotland, Wales, Northern Ireland and 

Eire all compete separately in this competition.) $ 

ees] 8 W.L.R. 674; [1968] 8 All B.R. 139. The report in the 
eekly Law Reports is much superior. There are a number of omissions 

im the report in the All England Law Reports. | 

5 There are twenty-two teams in each of the top two divisions and twenty-four 
teams in both Division IT and IV. 7 
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This scheme involves the combination of two systems, the 
retain system and the transfer system.® The basic outlines of these 
systems are as follows. Under the retain system all players in the 
Football League have to be registered by a club with the Football 
Association. Once a player has been so registered with one club 
he cannot play football for another club unless the club with which 
he is registered agrees to transfer him. This restriction is virtually 
world-wide in scope because of interlocking agreements with other 
national governing bodies through the international governing body 
F.LF.A.? 

Under the system in force at the time of the dispute in this 
case,® Football League clubs only entered into yearly contracts 
with their players. At the end of the year clubs were not bound 
to offer the player a new contract but they could either put the 
player on the retain list at a minimum wage of £418 a year or 
place him on the transfer list. If placed on the transfer list, he 
could either be given a free transfer or a transfer fee could be placed 
upon him. This fee was the sum which would have to be paid by 
a transferee club to the transferor club for the services of the 
player.® If transferred a player would be registered by his new club 
and the same rules would come into force to govern his relations 
with it. Machinery was provided by which a player could appeal 
to the management committee of the Football League both against 
the size of the wage he was offered on retention, which might be 
too small, or the transfer fee placed upon him, which might be too 
large.? 

The plaintiff, George Eastham, became a professional footballer 
with Ards in Northern Ireland and was transferred by them to 
Newcastle United in 1956. He signed a series of yearly contracts 
with Newcastle United, the last being signed on June 18, 1959, for 
a period ending on June 80, 1960. In December 1959, he asked 
to be put on the transfer list. This request was refused and 
renewed requests were similarly refused. In April 1960, the plaintiff 
was informed that he would be retained for the season 1960-61 at 
his current wage. Further transfer requests continued to be made 
and refused up till June 80, 1960, when the contract with Newcastle 
United expired. The plaintiff did not re-sign but moved to the 


6 These are discussed by Wilberforce J. [1968] 8 W.L.R. 574 at pp. 577-579; 
pee 8 All E.R. 189 at pp. 143-148. 

T Only Australia is mentioned ın the judgment as being outside the scope 
of the restrictions among football playing countries. Australia 18 not one 
of the major football playing countries. 

8 Between the dispute and the trial, a peo of some three years, substantial 
improvements in the players’ terms of contract had been negotiated by the 
Professional Footballers’ Association, principally the abolition of the maximum 
wage of £20. These improvements did not however strike at the basis of 
the retain and transfer system. 

9 No part of the transfer fee went to the player at the date of the dispute. 
A very small part of the fee now goes to the player. 

10 Most such appeals were in fact successful. See [1968] 8 W.L.R. 874 
at p. 579; (1583 3 All E.R. 139 at p. 148. 
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South of England and took a job outside football. He exhausted 
the Football League’s processes of adjudication without result, the 
league taking the view that the dispute was entirely a matter 
between the player and the club. On October 18, 1960, Eastham 
issued a writ against the Newcastle United Football Club, Ltd., 
the directors and manager personally, the Football Association Ltd., 
and the Football League Ltd. Against the club he claimed a 
declaration that the agreement of June 22, 1959, was not binding, 
against the personal defendants he claimed a declaration that their 
refusal to release him from the retention list and/or to place him 
on the transfer list was illegal and ultra vires and against the F.A. 
and the Football League he claimed declarations that their regula- 
tions were not binding on him. There were also claims for damages 
against the club and the personal defendants.) 

Wilberforce J. had little difficulty in deciding that the retain 
and transfer systems were in unreasonable restraint of trade. 
There was clearly no question of the protection of trade secrets or 
trade connection.“ The argument put forward in justification both 
by the club and by the F.A. and the Football League was that if 
the retain and transfer systems were removed the better players 
would be put under contract by the richer clubs “ and that would 
be to the detriment of the public as a whole and to the majority 
of clubs and players. Wilberforce J. held that it was not shown 
that the abolition of the retain system would lead to the concentra- 
tion of all the better players with the richer clubs and that 
therefore this part of the defence failed in limine. 

Wilberforce J. preferred the evidence tendered by the Secretary 
of the Professional Footballers’ Association to that offered on behalf 
of the Football League and the Football Association. He concluded 
that the trend to concentration with the wealthier clubs already 
took place and that further development would more reasonably 
be prevented by offering players longer term contracts than by 
the retain system. He did not think that even the wealthiest clubs 
would want a large surplus of players for any position and in any 
case players would be reluctant to move to clubs where they might 
not command a place in the first eleven. As there were plenty of 


11 The action o damages failed: see [1963] 8 W.L.R. 574 at pp. 
8 of the judgment is not fully reported ın the All E land Reporte 
See [1963] 8 All ER 189 at p. 160. 7 8 
It was argued by the defendants that no question of restraint of trade arose as 
the retain system merely gave the employer s senes of options to renew the 
contract for a year at a tame. Wilberforce J. did not accept this analysis 
of the retain system as he thought that when a player was placed on the 
retain list, he was not in fact employed by ae club See [1963] 8 W.L.R. 
574 at p. b84; [1968] 8 All E.R. 189 at p. 
318 [1063] 3 W.LR. 574 at p. 586; [1963] 8 rA E.R. 189 at p. 148. 
14 A tendency which would be accentuated by the removal of the mammuam 
ba between the dispute and the trial. 
15 eo. Pa hae! 8 W.L.R. 574 at pp. 687-591. This part of the judgment 18 
ae ully reported in [1963] 38 All E.R. 189 at p. 149. 
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good players to satisfy demand, the abolition of the retain system 
would not lead to a massive redistribution of players. 

He did not think the transfer system on its own so objectionable, 
for by itself it left the player free to seek to have the transfer fee 
eliminated or reduced or to seek employment outside the League. 
The lesser restraint so imposed might be justified on the ground 
that it enabled a poorer club to obtain money for players they had 
developed and so to improve their facilities and stay in business 
and more generally that players could circulate more easily under 
a transfer system than under a system of player exchange. The 
major vice in the transfer system was that in fact it did not stand 
alone but was combined with the retain system and in this combined 
form it put additional restraints on a player’s freedom, which 
could not be justified. 

Having decided that the contract and the retain and transfer 
systems were in unreasonable restraint of trade, Wilberforce J. 
proceeded to an extensive discussion of whether he should grant 
declarations to that effect. It was clear that at the date of the 
issue of the writ, the plaintiff was entitled to relief against the 
club as he stood in a contractual relationship with them. The club 
contended however that the position had been altered by Eastham’s 
transfer to Arsenal on November 18, 1960, and that this had 
brought the dispute between the parties to an end. This argument 
was rejected since there was a genuine dispute at the date of the 
writ and the plaintiff was entitled to have his position made clear 
even if the Court could not grant any consequential relief.*® 

More difficulty was presented by the claim to declarations 
against the Football Association and the Football League, with 
whom the plaintiff did not stand in a contractual nexus. It was 
plausibly argued that even if the arrangements between the clubs 
were illegal as in unreasonable restraint of trade, that merely made 
them unenforceable between the clubs and did not prevent the 
clubs operating the system voluntarily. In practice this was the 
most vital point of the case. It would avail a player little to 
hold that his contract with his club was illegal if no other club 
could be induced to make a transfer bid for him because of 
universal compliance with the unenforceable retain and transfer 
system,77 

Fortunately Wilberforce J. felt able to hold that he could grant 
the declarations sought. He started from Mineral Water Bottle 
Eachange and Trade Protection Society v. Booth and Kores 
Manufacturing Co., Ltd. v. Kolok Manufacturing Co., Ltd. from 


16 [1968] 8 W.L.R. 574 at pp. 598-594; [1968] 8 All E.R. 139 at pp. 151-153. 

17 It is doubtful whether any legal system could devise a remedy which would 
compel other clubs to make transfer bids but a declaration to the effect 
sought would be lkely to produce at least token modification of the system. 

18 (1887) 86 Ch.D. 465. 

19 [1058] Ch. 108. 
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which he deduced that agreements between employers could be 
held in unreasonable restraint of trade because they produced 
results which would have been in unreasonable restraint of trade 
if produced by a contract between employer and employee. These 
two cases however were between employers. There was no direct 
authority for giving an employee a declaration that such a contract 
was in unreasonable restraint of trade but Wilberforce J. thought 
that employees should be so entitled as the agreement affected them 
just as closely as the employers and indeed was aimed at them. 
Since the law considered their freedom to seek employment to be 
an important public interest it should encourage them to defend it 
and not leave its protection to the employers, who had shown every 
intention of disregarding it. Some support for this view was derived 
from observations made in Boulting v. Association of Cinemato- 
graph, Television and Allied Technicians. The decision seems 
sensible and practical for if an agreement is contrary to public 
policy, it must be in the public interest to bring it to light and this 
is encouraged by taking a wide jurisdiction for the grant of 
declaratory relief.?* 

Having decided that he had jurisdiction to grant declarations, 
Wilberforce J. decided, in the exercise of his discretion, to grant 
declarations against all the defendants. The strongest argument put 
forward against such exercise of discretion was that to grant a 
declaration against the Association and the League would serve 
no useful purpose since both bodies had shown their determination 
to maintain the system and a declaration would only establish that 
the system was unenforceable without benefiting the plaintiff. 
Wilberforce J. rejected this argument on the ground that it would 
not be right to assume that a declaration would be ineffective and 
that bodies of the standing of the Football League and the Football 
Association would simply ignore it.?? 

This prediction has proved correct and since the judgment 
negotiations, so far fruitless, have taken place between the Football 
League and the Professional Footballers’ Association as to a new 
form of contract.*** Although professing a willingness to modify it 
in detail, the Football League have so far shown a marked 
reluctance to abandon the basic structure of the retain and transfer 


20 [esal 2 W.L.R. 529; [1968] 1 All E.R. 716, noted by Rideout (1968) 
6 M.L.R. 565. See the citations at [1968] 8 W.L.R. 574 at pp. 696-597; 
[1963] 8 All E.R. 189 at pp. 155-156. 

21 This principle does not conflict with such cases as Mogul S.S. Co. v. McGregor, 
Gow & Co. [1892] A.C. 25, which would at most prevent the plaintiff from 
recovering damages for conspiracy. 

22 [1963] 3 W.L.R. 574 at p. 602; [1963] 8 All E.R. 189 at pp. 159-160, 
citing Lord Denning M.R. in Bowlisng v. Association of Cinematograph, 
Television and Alhed Technicians [1968] 8 W.L.R. 529 at p. 542; [1963] 
1 All E.R. 716 at p. 725. 

22a It seems probable that agreement will have been reached by the time this 
note is published. 
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system and further litigation or hard bargaining may be ahead if a 
fundamental change in the structure of the contract is to take place. 

It is not easy to assess the effects of an abandonment of the 
retain and transfer systems. Popular entertainment is now highly 
competitive and it is well known that many theatres and cinemas 
have been closed because they could not pay their way. Many 
football clubs cannot pay their way either and are kept afloat by 
transfer fees and by subscriptions from the local business men, 
who are their directors.** The Football Association and the Foot- 
ball League contended in their evidence that if the retain and 
transfer systems were abandoned there would be a greater concen- 
tration of players in the major centres of population and that this 
would involve the disappearance of some clubs, which would mean 
that fewer players would be able to play League Football and 
that spectators in some areas of the country would be effectively 
deprived of the chance to watch League Football. Wilberforce J. 
in fact came to the conclusion that these consequences would not 
take place and he did not therefore discuss whether such 
consequences would be contrary to the public interest. 

Such a change would be contrary to the interests of those clubs 
that disappeared and of their players and spectators but there would 
be counterbalancing advantages. If more of the better players 
were concentrated in fewer teams this would be likely to raise the 
level of play at the top of the League and to lead to better perform- 
ances both by Football League clubs in International competitions 
and by English national sides.** Most. people would probably 
regard this as desirable. If the transfer system disappeared the 
richer clubs might have more money available to pay even higher 
wages to their players.” 

Even if Eastham v. Newcastle United Football Club, Lid., had 
never been litigated, professional football in this country would 
have been subjected to considerable strains and stresses. The 
decision may serve as a valuable incentive to football 
administrators, leading them radically to rethink the structure of 


23 Financial assistance from directors 1s not confined to the poorer clubs. 
Most of the Italian clubs, which have paid fantastic sums for players in 
recent years, are supported by wealthy Italian industrialists. 

24 It might be argu that this would not ın fact be so, since in the first 
instance only the same players would be available. However experience 
suggests that the best international sides are those drawn from two or 
three very good club sides. This ıs because of the great importance of 
players instinctively knowing each other's style of play. rther, a heighten- 
ing, of competition at the top of the League would be likely to raise the 
individual level of play. 

25 Improved performances at international level might be brought about by 
greatly increasing the time given to international teams to practise together. 
But the Football League clubs have shown a marked reluctance to do anything 
practical ın this direction. 

26 This is not at all clear. Over a period of years most clubs probably spend 
and receive about the same amount in transfer fees so that the disappearance 
of the system may only for the most part release the imterest paid in 
transfer fees borrowed from the bank rather than the capital sums themselves. 
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e 
the game. Higher wages have already been accepted without 
disastrous results and contracts for a longer term seem a natural 
development. Football League clubs might also turn their thoughts 
to whether their premises, potentially one of their most valuable 
assets, are being used to the full, when only occupied for some 
ninety minutes a week.?? 
M. P. Formeston. 


NreGLIGENT ArcHITECTS — FALLING WALLS AND THE PERILS OF 
PoLLING 


In 1968, the decision of the House of Lords in Hedley Byrne v. 
Heller * was possibly the greatest advance in the history of the 
tort of negligence since Donoghue v. Stevenson. It has given 
greater impetus to the efforts of the courts to clarify the scope of 
the duty of care. The first reported case to take up the cry of 
Hedley Byrne v. Heller was the decision of the Court of Appeal in 
Clay v. Crump,? where the liability of negligent architects was 
reviewed. 

Before Hedley Byrne v. Heller there had been some doubt 
whether an architect could be liable, apart from contract, for any 
damage caused by him to persons as a result of the negligent 
performance of his duties, even though the damage was physical 
rather than pecuniary. The question arose again in Clay v. Crump 
where an architect (A) was sued because of his negligent supervision 
on a site which was being redeveloped. The architect had been 
appointed by the owners of the site (O), and demolition contractors 
(DC) were engaged to clear the site before the building contractors 
(BC) started to redevelop. While the existing site was being 
cleared A was asked whether it would be safe to leave a wall 
standing. A, without inspecting the wall (which would have 
revealed immediately that it would be unsafe to leave it), 
negligently relied on the advice of an employee of DC and confirmed 
that it would be in order to leave the wall standing. When 
BC came on to the site, a cursory inspection was made. Subse- 
quently, the plaintiff, an employee of BC, was injured when the 
wall collapsed. The plaintiff sued A, DC and BC in negligence 
for his personal injuries. 


27 Cf. the Warwickshire County Oncket Club which in its imaginative rebuilding 
of the County Ground at Edgbaston greatly improved the spectators’ 
amenities and built a suite of rooms, which are very extensively used for 
dinners and dances during the winter. 

1 [1963] 8 W.L.R. 101. See the article thereon at p. 121 above. 

2 [1963] 3 W.L.R. 866; [1963] 3 All E.R. 687 (0.A.). 

3 In Clayton v. Woodman [1962] 2 Q.B. 588, an architect had been held 
to owe a aes of care to a third party when he suffered physical injury 
as a result of negligent advice, but the decision had been reversed by the 
Court of Appeal on the ground that on the facts of the particular case 
the architect was not negligent. 
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Counsel for A argued on the authority of Candler v. Crane, 
Christmas + that architects were not liable to third parties for 
negligent advice, but after the argument had been concluded the 
decision of the House of Lords in Hedley Byrne v. Heller over- 
ruling the majority judgment in Candler v. Crane, Christmas 
appeared. It is now established quite clearly that professional 
persons, such as architects, can owe a duty of care to third parties 
with whom there is a sufficiently proximate relationship. 

The problem before the court in this case was whether there 
was this sufficiently proximate relationship between the plaintiff 
and A. The Court of Appeal had little difficulty in finding that 
A did owe a duty of care to the plaintiff. The only argument 
which seriously exercised the court was that A’s liability was 
discharged as soon as other persons had a reasonable opportunity 
of examining the wall. In support of this, of course, was the actual 
ratio decidendi of Donoghue v. Stevenson * where the liability of 
the manufacturer of the ginger beer was based on the bottle being 
passed from the manufacturer to the ultimate consumer in the 
form in which it left him with no reasonable possibility of inter- 
mediate examination. Several cases since Donoghue v. Stevenson, 
particularly in the field of products and associated liability, have 
attached considerable importance to the problem of whether or 
not there has been a reasonable opportunity of intermediate 
examination, after the defendant’s original negligent act. In 
Clay v. Crump however, the Court of Appeal attempted to put 
Lord Atkin’s phrase in proper perspective. Its use in Donoghue v. 
Stevenson related to a particular type of chattel, and did not in 
any way affect the validity of his famous wider analysis of the 
general duty of care owed to one’s neighbour. Whether or not a 
person remains liable for his negligent act in spite of the possibility 
of subsequent inspection is essentially a question of causation and 
remoteness of damage. In certain cases the reasonable opportunity 
of examination by third parties may operate as a novus actus 
interveniens and make the relationship between the original tort- 
feasor and the person eventually injured so distant as to destroy 
any proximity which might have once existed between the parties. 
In the majority of cases, however, the original tortfeasor is still 
so closely connected with the damage which occurs, that subsequent 
opportunity of inspection and even negligence will not be sufficient 
to absolve the original wrongdoer from liability. It is largely a 
question of fact and degree, in each case. In this case A was not 
absolved merely because of subsequent tortious acts of third 
parties.° 


4 [1951] 2 K.B. 164 (C.A.). 5 [1982] A.C. 560 at p. 599. 

6 Although, of course, A would have 6 right of contribution against the other 
tortfeasors. Here, the trial judge's assessment of the relative responsibility 
of the parties for the mom e to A, 88% to DC and 20% to BC— 
was not interfered with by the Court of Appeal. 


Vou. 27 8 
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The discussion of the ‘“ intermediate examination ” concept 
was a most valuable clarification of this issue and rung parallel to 
an interesting Australian decision, Voli v. Inglewood Shire Council." 
In that case, the plaintiff was injured when he was voting at a 
local tobacco growers’ association meeting held in Texas, Queens- 
land. The local community hall, which had been hired from the 
local authority for the meeting, had been built a year earlier. The 
stage collapsed because, owing to the architect’s negligence, the 
size of the flooring joists was inadequate to carry the load of 
people casting their votes, One defence which the architect put 
forward was similar to that in Clay v. Crump: as his plans had 
been submitted to and approved by the Public Works Department 
before building commenced, there had been an intermediate 
examination and so his liability in negligence was discharged. A 
strong High Court of Australia 8 dismissed this argument for the 
same reasons discussed above. One must not take Lord Atkin’s 
statement too literally and fall ‘‘ into the error of assuming that 
[he] was intending to formulate a complete criterion, almost like 
a definition, in the prolegomena to a new theory of philosophy.’ ® 
The court reiterated that if separate and independent acts or 
omissions of several persons have directly contributed to cause an 
injury the first wrongdoer does not necessarily escape liability by 
proving that, although he was to blame, the injury would not have 
occurred but for the later negligence of another person. In this 
case, the approval of the architect’s plans did not mean that the 
persons who examined them undertook to correct his errors.! 

Although both cases are similar on the question of intermediate 
inspection, the English decision appears to favour a slightly more 
restrictive approach as to the extent of the architect’s duty of 
care. In Clay v. Crump the person injured had been working on 
the building site and there was no doubt that A could reasonably 
foresee his presence and owed him a duty of care. But what would 
have been the position if the wall had been lett standing in this 
potentially dangerous way for a year after the new building had 
been completed and then a visitor to the premises had been 
injured? Certain dicta in the Court of Appeal suggest that such a 
person might not have been owed a duty of care by A." 

Support for this argument might be found in H edley Byrne v. 
Heller, where it was suggested that a duty of care of professional 


T Le 87 A.L.J.R. 24. 

8 Dixon C.J., Windeyer and Owen JJ. 

® Per Scott L.J. in Haseldine v. Daw [1941] 2 K.B. 348 at p. 862. 

10 ‘Windeyer J. at p. 28. Other interesting problems discussed in this case, 
such as the liability of the occupiers, are not relevant to the present note, 

11 Although counsel for the architect conceded, apparently, for the ses 
of argument in this case, that A would have been lable to one who suffered 
personal injuries by reason of the faalty design of a building—Davies L.J. 
at p. 886. ` 
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persohs was not owed to an unlimited class. Reasonable foresee- 
ability may have to be restricted so that the duty is only owed to 
persons with whom there is a ‘“ special relationship.” This 
decision, however, is particularly concerned with economic loss, 
whereas the problem posed deals with physical injuries and, 
therefore, the duty of care should not be restricted in any way. 

Some examples referred to by Upjohn L.J. are worth discussing. 
He stated that, of course, “ not everyone who may be injured is 
necessarily within the class of neighbour.” Thus “ a felon injured 
when climbing the wall to effect an illegal entry ’? would not have 
a remedy. This is probably correct because the felon would be a 
trespasser, and even assuming that as a trespasser he is capable 
of being owed a duty of care by the architect,)* he would not 
normally be within the range of the reasonable architect’s foresee- 
ability. Another person denied a duty of care would be “ a lorry 
driver bringing loads to the site who, unknown to the architect 
and demolition contractors, made a habit of walking by the 
dangerous wall to stretch his legs while smoking a cigarette.” 
This denial of liability, it is respectfully submitted, is highly doubt- 
ful. A owes a duty of care in connection with this wall to all 
persons authorised to be on the site. If a duty of care exists 
vis-d-vis a builder on the site, surely it must apply to any other 
person there. Authority against the lorry driver was sought from 
an example of Goddard L.J. in Haseldine v. Daw," who considered 
that a man who borrowed and wore a coat belonging to another 
could not recover from the tailor of the coat, who negligently left 
a needle in it which injured him. This was because he was outside 
the class of persons whom the tailor should contemplate as being 
affected by his act or omission and to whom, therefore, he owed no 
duty on the facts. Surely this must be wrong. The duty of the 
tailor is not specifically to the owner of the coat, but to any person 
who might reasonably wear the coat. A garage repairer cannot 
successfully argue that if he negligently repairs a car for the owner, 
and the owner lends it to a plaintiff who is injured, the garage 
repairer owes a duty of care only to the owner. Whether or not 
intermediate inspection might discharge the tailor’s responsibility 
would, of course, be a question of fact and degree. 

The High Court of Australia in Voli v. Inglewood Shire Council 
accepted that an architect had a duty “fto someone not his 
employer, a person with whom he had no contract at all, a person 
unknown to him personally whose only relationship with him was 
that he went into a building designed by him and built under his 
supervision.” * The general trend of English cases, despite occa- 
sional dicta, appears to accept that an architect owes a duty of 
care to the widest possible range of persons whom he ought 


12 See Videan v. British Transport Commission [1963] 2 Q.B. 650. 
13 peha K.B. 848 at p. 877. 
14 Per Windeyer J. at p. 27. 
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reasonably to foresee might suffer physical injury as a resiflt of 
his negligent act. With regard to economic loss, however, the 
duty of care is likely to be restricted to a narrower class of persons 
with whom there is the necessary special relationship discussed in 
Hedley Byrne v. Heller. 

GERALD DWORKIN, 


Tse CASE oF THE SCHIZOPHRENIC Manacinc DIRECTOR 


R. v. Blamires Transport Services, Ltd.1 ought not to pass un- 
noticed. The appellants, a company and its managing director, 
appealed against convictions on indictment in respect of two counts 
of conspiracy to permit lorry drivers to drive without taking the 
statutory rest periods and to encourage these drivers to make 
false entries in their logs. These offences were triable only sum- 
marily and the only grounds of appeal were (1) that the trial 
judge wrongly refused to quash the indictment on the ground that 
conspiracy to commit offences triable only summarily cannot 
properly be made the subject of an indictment; (2) that the trial 
judge failed to give a proper direction as regards the requirement 
of corroboration of evidence of accomplices. This note is concerned 
with neither of these grounds, but draws attention to a point not 
raised on the appeal, the mind-boggling concept of B, qua himself, 
conspiring with B, qua organ of the company.? 

It has been recognised for some time that in contemplation 
of law, a company can be malicious,’ can intend to deceive 4 and 
can conspire.” What, however, is done by the company in con- 
templation of law is, in contemplation of that inferior order of 
things, fact, done by human agency, an officer or, in terms of 
Winn’s admirable analysis, a primary organ of the company. 
To the extent that the fund stands to benefit from the activities, 
licit or criminal, of its organs, there may be sound policy reasons 
for using this device to attach criminal liability to it. These policy 


1 ross] 8 W.L.R. 496; [1968] 8 All E.R. 170 (C.0.A,). 

2 The Weekly Law Report headnote states that they conspired ‘‘ together 
and with other officials of the company.” The statement of facts m that 
report indicates that “they with the other officials conspired together" 
as regards count 1, and that ‘they had conspired with the other officials ” 
as regards the other count. According to the statement of facts as given 
by Edmund Davies J. in the All England Reports, count 1 alleged that 
'“ they, with other accused, conspired together. . . .’’ It seems inconsistent 
with this terminology that the managing director and the company should 
each severally have conspired with the others, but not with ach other. 
If, in fact, they did, the counts might be bad for du licıty and the 
indictments quashable: R. v. Johnson [1945] 1 K.B. 419; È. v. Ballysıngh 
(1958) 87 Or.App.R. 28. 

8 Triplex Safety Glass v. Lancegay Safety Glass [1999] 2 K.B. 8395. 

4 D.P.P. v. Kent & Sussex Contractors [1944] B. 146; Moore v. Bresler 

posa] 23 All B.B. 515. 

. V. I.C.R. Haulage, Ltd. [1944] K.B. 551; R. v. Sorsky [1944] 2 All 

E.R. 833. 

6 (1929) 8 Camb.L.J. 398. 
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considerations would, however, have been met in the Blamires case 
by charging the company with the substantive offences. Resort 
to conspiracy involves a consideration of rather different policies. 
What purposeful end is to be served by treating as conspiracy 8 
notional agreement between a fictitious entity, the company, and 
its mouthpiece, the managing director? 

This question should have been answered in the first case in 
which it arose, R. v. I.C.R. Haulage but escaped attention 
obscured, perhaps, by the fact that the conspiracy there alleged 
was between eleven, including the company and its managing 
director.” In the Blamires case, the conspiracies are again between 
the company, its managing director and others, but the above 
question is highlighted by the fact that the company and its 
Managing director were the only two parties to appeal. 

The justifications for the existence of conspiracy as a separate 
crime at all, are various and by no means unchallenged.® Assuming, 
however, that they have substance, how do they rank in the 
situation envisaged, a conspiracy between the company and its 
managing director? An agreement evidences a fixed intention, 
less easily revoked since reversal requires a fresh concurrence of 
minds. But in the situation under consideration, a change of 
mind (the common and only mind) by one conspirator is, ipso facto, 
a change of mind by the other. Malice may be more readily 
assumed where two or more parties have engaged in premeditated 
considerations in cold blood (to put it at its most dramatic). But 
in the situation under consideration, the only actual malice is that 
of the managing director, and there can be no additional justifi- 
cation for assuming it. Two can do more harm than one—there 
are four fists if it comes to a fight—but shadow-boxing is hardly 
a breach of the peace. 

If ever there was justification for conspiracy as a separate crime, 
it is not present in the situation under consideration. The practice 
of resorting to conspiracy charges in cases where the substantive 
offence can be charged is often criticised.? Resort to conspiracy in 
order to proceed on indictment where otherwise only summary 
proceedings could have been maintained has brought forth objec- 
tions.2° The crime of conspiracy has enough opposition to contend 
with already without adding to its burden. 


7 In Sorsky, one of the counts alleged a conspiracy between a company and 
its controller and no others. The point under consideration was not discussed. 

8 Sayre, 85 Harv.L.R. 398, 427 (1989) ; Wright, Law of Criminal Conspiracies 
and Agreements, p. 88; Williams, Criminal Law. The General Part, pars. 
169. 


® The disapproval of Humphreys J. in R. v. West [1948] 1 K.B. 709 at 
p. 720 (C.C.A.) (‘‘There is a growing tendency to charge persons with 
criminal conspiracy rather than with the specific offences which the evidence 
shows them to have committed. It is not to be encouraged.’’) seems to have 
fallen on deaf ears. 

10 Most recently as a device for avoiding the limited penalties prescribed in 
the Public Order Act, 1986, s. 5, and the Public Meeting Act, 1908, s. 1, 
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If the present attitude continues, some speculation * must 
surround further questions. If one man, acting in two capacities, 
can commit conspiracy, where should the line be drawn? Why 
attach particular significance to the fact that one of these capacities 
is as organ of a limited company? Why should a trustee not 
conspire with himself to benefit a trust, or an active his dormant 
partner? The mere fact that actual human beings stand behind 
these two representatives seems irrelevant in any purposeful sense.» 
Secondly, can the poor managing director, nay, the poor limbless, 
witless company, avoid conspiring? If not, then much of our law 
and a great deal of our learning could be dispensed with as super- 
fluous so far as company criminal law is concerned.’? For this 
lightening of their loads, future law students at least would be 
grateful. 

H. CALVERT. 


R. v. King): A SMALL Jump SmEeways 


Ir was held, as long ago as 1905,? that an honest but mistaken 
belief, held on reasonable grounds, in the nullity of the earlier 
marriage, constitutes a defence to a charge of bigamy. Despite 
the odd decision the other way at first instance,® this has continued 
as the most common view.* In this case, Mr. King had married 
three times, in 1941, in 1949, and again in 1961. In itself this 
is neither unusual nor reprehensible. Unfortunately Mr. King 
had been only divorced once, in 1947. He was accordingly charged 
with bigamously marrying his third wife in the lifetime of his 


in relation to the organisation of mass demonstrations by political groups. 
The Public Order Act, 1968, now provides penalties of up to 12 months’ 
imprisonment and fine of £500. should this prove inadequate, conspiracy 
continues to be available. 

11 To argue that a limited company enjoys separate legal personality simply 
begs the question. Non-partacipating prospective beneficiaries stand behind 
the actor ın each case. The only significant difference seems to be that 
in the case of a limited company, actor and beneficiary may be the 
same person (as, indeed, in a trust) which would argue for restricting 
fictitious conspiracy charges to non-company and non-trust cases. 

12 Tf being criminal conspiracy to agree to commit any crime, or to commit 
a fraudulent or malicious tort, or to cheat the public, detailed provisions 
as to criminal responsibility in respect of, for example, prospectuses (Com- 
panies Act, 1048, ss. 38, 40, 41 and 44), allotment (Companies Act, 1048, 
as. 48, 50 and 62), accounts (Companies Act, 1948, ss. 147, 148, 149 and 
150), etc., would be largely unnecessary. See, for example, per Lopes L.J. in 
Scott v. Brown, Doering, McNab & Co., Ltd. [1802] 2 Q.B. 724, speaking 
of ‘' An agreement to cheat the poene by leadıng them to believe the shares 
had a value, which the plaintiffs and defendants knew they had not, and 
thus inducing them to become purchasers. Is such a transaction illegal? 
I am of the opinion that it is, and might be made the subject of an indictment 
for conspiracy." See also R. v. Potter Gry 1 All E.R. 296 (Assizes); 
Board of Trade v. Owen [1957] A.C. 602 (H.L.). 

1 [1968] 8 W.L.R. 835; [1968] 3 All E.R. 558. 

2 R. v. Thomson (1905) 70 J.P. 6. 

8 R. v. Kircaldy (1920) 167 L.T.J. 45; R. v. Johnston (1940) 6 J.Cr.L. 185. 

4 R. v. Dolman (1949) 88 Cr.App.R. 128 was the most recently reported case. 
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second. His somewhat remarkable defence was that he believed 
his divorce to have taken place, not in 1947, before his second 
marriage, but in 1949, after it. If things had been as he believed 
them to have been, he was wrongly indicted, and should have 
been charged with bigamously marrying his second wife in the 
lifetime of his first. 

At first instance, it was held that even if Mr. King’s belief 
were genuine, it afforded no defence, and the point was not left to 
the jury. The Court of Criminal Appeal, following the common 
view, held that it did and should have been. Nevertheless, as they 
took the view that there were no reasonable grounds for Mr. 
King’s belief, they upheld his conviction. Apart from the court’s 
apparent ignorance of the cogent arguments against the relevance 
of reasonable grounds in these cases, there seems little to excite 
academic attention. 

In- fact, this was the first time for over forty years that 
the Court of Criminal Appeal had been presented with an oppor- 
tunity to settle the whole problem of the mental element in the 
crime of bigamy. On the one side, there is R. v. Tolson,” where 
the Court for Crown Cases Reserved had held by a majority of 
nine è to five’ that an honest belief in the death of the former 
spouse did constitute a defence. On the other, there is R. v. Wheat 
and Stocks,® where the Court of Criminal Appeal had held unani- 
mously ° that an honest belief in the divorce of a former spouse 
did not. 

In R. v. Wheat and Stocks, R. v. Tolson had been distinguished 
on the ground that in that case there had been no intention to do 
the act forbidden by the statute,’° which was interpreted as 
forbidding remarriage during the lifetime of the former spouse. 
R. v. Tolson was limited to cases of belief in death, and, quite 
consistently with such a distinction, doubt was cast upon the 
decision in R. v. Thomson. It is quite clear that in R. v. Wheat 
and Stocks the Court of Criminal Appeal took the view that a 
mistaken belief in the presence of any other exculpating factor, 
such as absence for seven years, divorce, or nullity, was not 
sufficient. 

Such a distinction is quite arbitrary. It is by no means obvious 
that either the framers of the statute, or any of the judges in 
R. v. Tolson, would have supported it. No policy reason is 
broached. It might, perhaps, be argued that it is easier to verify 
the fact of divorce than the fact of death, and that a stricter 
rule should be applied. A moment of consideration of the law 
relating to the recognition of foreign divorces dispels such an 
5 (1889) 23 Q.B.D. 168. 

e Lord Coleridge C.J., Hawkins, Stephen, Cave, Day, A. L. Smith, Wills, 

Grantham and Charles JJ. 

7 Denman, Field and Manisty JJ. and Pollock and Huddleston BB. 


8 DEAN 2 K.B. 119. ® Brey, Avory, Shearman, Salter and Greer JJ. 
10 Offences against the Person Act, 1861, s. 57. 
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argument. Nor was this consideration absent from the minds 
of the judges in R. v. Wheat and Stocks. It is true that other 
and more ingenious ways of reconciling the cases have been 
suggested. 1 But such legal gymnastics, while no doubt diverting 
in much the same way as crossword puzzles, have just about as 
much relevance to the real issues. 

It was because this branch of the law was in such a sorry 
state that the decision of the Court of Criminal Appeal in 
R. v. King was so eagerly awaited. Precedent provided no real 
obstacle to rationalisation. R. v. Taylor * had established the 
power of the Court of Criminal Appeal to overrule its own previous 
decisions. There is no hint in that case, nor in the Criminal 
Appeal Act, 1907, that this does not apply to decisions of a full 
court. Indeed, the only requirement according to one recent 
case ™? is that the previous decision should be clearly wrong. 
This is in line with the tendency in other courts. Furthermore, 
the court was presented in R. v. King with a conflict between 
decisions of equally binding authority. 

In the event, evasion proved the better part of valour. The 
court endorsed the distinction between R. v. Tolson and R. v. 
Wheat and Stocks on the basis suggested in the latter for no 
reason other than that it could be done. They distinguished R. 
v. King from R. v. Wheat and Stocks for no better reason than 
that the facts were different. There is no hint of a reason for deciding 
in the same way as R. v. Tolson despite a much greater difference 
in the facts. There seems to be no realisation that a reason is 
necessary. When two cases have very similar facts justice plainly 
suggests that they should prima facie be decided in the same way. 
When the facts are different there is no such prima facie argument 
either for following, or for distinguishing. In this case, there 
is not even the well-established oblique reference to policy considera- 
tions by recounting the anomalies that would follow a different 
decision. This is not surprising since the anomalies here militate 
against the decision of the court. As a result of this decision, 
ignoring any question of the reasonability of the grounds for 
holding the belief, if Mr. King falsely believed that he had been 
divorced from his first wife after his marriage to his second wife, 
he would not be guilty of bigamously marrying his third wife in 
the lifetime of his second. If, on the other hand, Mr. King falsely 
believed that he had been divorced from his second wife after 
his marriage to her, he would have no defence to such a charge, 
assuming the second marriage to have been initially valid. 

Anomalies like these are part of the price we have to pay 
for a refusal to give, or even have, reasons for decisions. 


Corr TAPPER. 


11 e.g., Glanville Wiliams in Criminal Law. The General Part, pp. 179-181. 
950] 2 K.B. 868. 
i . V. Webb [1968] 3 W.L.R. 638 at p. 643; [1963] 3 All E.R. 177 at p. 179. 
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e 
RELYING on ILLEGALITY 


TRANSPLANTING into the foreign soil of the common law a maxim 
deriving from Roman law is a delicate operation, and one that is 
sometimes not helped by the variety of hands which may assist 
in the process. Good illustrations of relative success and failure 
are to be found in the two maxims which together govern the 
consequences to the parties of having entered an illegal contract: 
ex turpi causa non oritur actio, which establishes that neither 
guilty party can sue the other to enforce the contract, is a straight- 
forward rule that has thrived in new surroundings; but the related 
proposition that neither can assert the illegality of the contract 
so as to undo its results—in pari delicto potior est conditio defen- 
dentis—has caused considerable difficulty.t In Singh v. Kulubya ? 
the Judicial Committee of the Privy Council recently gave their 
attention to this second maxim, but it is difficult to report how 
far they have pruned away the obstructions which previously 
seemed to impede its free growth. 

The case raised the question whether, as a consequence of 
granting an illegal lease, the lessor was debarred from recovering 
possession from his lessee during its currency. The plaintiff was 
an African, and was the registered proprietor of certain land, known 
as ‘“‘ mailo ”?” land, situate in Buganda. The land was divided 
into three plots, and during 1946 and 1947, the plaintiff leased 
each of the plots upon yearly tenancies to the defendant, who was 
an Indian. The defendant continued in occupation until he was 
given seven weeks’ notice to quit at the end of 1959. The 
plaintiff thereafter brought an action reclaiming possession. The 
leases were unlawful since they contravened the Possession of 
Land Law, section 2 (Buganda),* and the Land Transfer Ordinance, 
sections 2, 8 and 4 (Uganda).° These provisions required the 
consents of the Governor and the Lukiko for a lease to a non- 
African, and both parties committed offences in not securing that 
approval. The plaintiff set out in his original plaint that the 
necessary consents had not been obtained, and the defendant 
pleaded that, as the plaintiff was a party to the illegal agreements, 
he was not entitled to file any action upon them. 

The trial judge dismissed the plaintiff’s claim, but the Court 
of Appeal for Eastern Africa allowed his appeal. The Judicial 


1 Coe oe was responsible for their introduction: Grodecki (1955) 71 
2 [1968] 3 All E.R. 499; [1968] 3 W.L.R. 513. Those present were Viscount 
cliffe, Lord Morris (who delivered the opmion), Lord Guest, Lord Pearce 

and Sir Kenneth Gresgon. 

3 He abandoned other claims for rent, mesne profits and damages in his reply. 

4 Cap. 25 of the 1957 Revised Edition of the Native Laws of Buganda. 

5 Cap. 114 of the 1051 Revised Edition of the Laws of Uganda. 

8 The maximum penalty applicable to the defendant was, however, four times 
that which the plaintiff might suffer, a fact relevant in establishing the 
protective nature of the legislation. 
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Committee agreed that the plaintiff should be entitled to recover. 
They based their opinion on two grounds. The second was that 
the purpose of the prohibitory legislation was to protect African 
landowners, a class to which the plaintiff belonged. He was there- 
fore entitled to succeed, following a well-recognised rule that a 
member of a class protected by such a statute is not in pari delicto 
with the party with whom he contracted.” The first ground was 
more controversial: the plaintiff was held entitled to succeed 
because he could make out his case without having to “ found 
his claim on the illegal agreements into which he entered, nor in 
order to support his claim to plead or to depend on the agreements. 
He was not therefore ‘in pari delicto?’ with the defendant.” 8 

Their Lordships made no detailed analysis of the previous cases 
concerned with restitution of property transferred under an illegal 
contract. They were content to cite general dicta to confirm 
the proposition that the plaintiff might recover if he did not have 
to rely upon the agreement.® The precise effect of this rule is, 
however, obscure. The vagueness of the phrase “‘ rely upon the 
agreement ” 1° seems to make this inevitable. As their Lordships 
observe, it seems to have been first introduced into the common 
law as the converse of the proposition that a guilty party to an 
illegal contract cannot sue upon it to enforce it (ew turpi causa non 
oritur actio): Simpson v. Bloss.11 In that case the court was 
concerned to decide whether an illegal wager affected a subsequent 
and entirely collateral arrangement. But it is not possible to 
assert that this was its only use. Later the rule, stated in a 
similar form, was used as the converse of the proposition that a 
guilty party to an illegal contract cannot assert its illegality (in 
pari delicto potior est conditio defendentis): Fivaz v. Nicholls. 
Again the court was concerned with collateral dealings. Inevitably 
perhaps, it was then applied in the same sense to an action for 
restitution of property which had passed between the parties to 


T [2968] 8 All E.R. 499 at p. 605. It should be noticed that the court had 
imply that the purpose of the legislation was restrictive of a class, and 
ın go doing they made no reference to the doctrine, once stated by Denning L.J. 
(in Green v. Portsmouth Stadium [1953] 2 Q.B. 190), that absence of an 
expressed intention in a statute raises a presumption against the existence 
of protection. The case adds support sub silentio to the view that this 1s 
not the law. See also Kiriri Cotton Co. v. Dewani [1960] A.C. 192, and 
Webber (1960) 28 M.L.R. 822. 

8 [1968] 8 All E.R. 499 at p. 504. 

Scott v. Brown, Doering, MoNab & Co. [1892] 2 Q.B. 724 at p. 728 per 

Lindley L.J., and at p. 784 per A. L. Smith L.J.; Taylor v. Chester (1869) 

L.R. 4 Q.B. 809 at p. 314; Bowmakers, Ltd. v. Barnet Instruments, Ltd. 

[1945] K.B. 65 at p. 71. 

10 A variety of phases are used to describe the same notion: ‘‘rely on,” 
“found a claim on,” ‘‘ make out a case through the medium of’’ the illegal 
agreement, etc. 

11 (1816) 7 Taunt. 246. See also Begbie v. Phosphate Sewage Co. (1875) L.R. 
10 Q.B. 491. 

12 (1846) 2 C.B. 501. 


C- 
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an illegal agreement in direct implementation of it. In the well- 

known case of Taylor v. Chester, the plaintiff sought to recover 

half a bank-note deposited with the defendant, a brothel keeper, 

as pledge for moneys owing for supplies for a debauch. Mellor J., 

giving judgment for the Court of Queen’s Bench, said: 


‘ The true test for determining: whether or not the plaintiff 
and defendant were in pari delicto, is by considering whether 
the plaintiff could make out his case otherwise than through 
the medium and by the aid of the illegal transaction to which 
he was himself a party.” + 


In consequence, he concluded the case before him by technical 
analysis : 
“ In order to get rid of the defence arising from the plea, 
which set up an existing pledge of the half-note, the plaintiff 
had recourse to the special replication, in which he was obliged 
to set forth the immoral and illegal character of the contract 
upon which the half-note had been deposited.” +5 


Hence the plaintiff was unable to recover. The case, which has 
always been accepted since, therefore leaves in doubt the circum- 
stances which would be sufficient to allow the plaintiff who seeks 
restitution of his property to satisfy the test. It may be suggested 
that this doubt could be resolved in one of two ways: 


(i) if the circumstances are such that the illegality of the 
contract is necessarily raised by the defendant’s plea, 
because it appears on the face of the agreement, and is not 
hidden behind an apparently innocent transaction, then the 
plaintiff is free to assert his original proprietary right and 
recover; or 

(ii) if further events lead to the termination of the contract, 
and it would have effected no permanent change of rights 
had it been legal, then there is nothing left that the defendant 
could set up against the plaintiff. 


If the first proposition is correct it would lead to the curious 
result that a plaintiff could recover his property if the contract 
were obviously illegal, (for instance, if the pledge of a bank-note 
had been illegal, in Taylor v. Chester 1°), but not if the illegality 
were hidden. Such a solution would seem quite unacceptable, 
since the turpitude of the parties is in no way related to the 
appearance of the illegality on the face of the contract. It has 


13 (1869) L.R. 4 Q.B. 309. 

14 Ibid. at p. 814. Strictly speaking, the plaintiff was again relying not on 
the transaction, but its ulegality 

15 Tbtd. at p. 814. 

16 ‘Thus in Taylor v. Chester, if it had been the case that all pledges of half 
bank-notes were in law illegal, the ratio dectdendi in that case clear) 
implies that the plaintiff could have recovered'’: Jajbhay v. Cassim [1989 
App.D. 587 at p. 541 per Stratford O.J. 
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commonly been accepted that the second is the law.17 In the 
case of an illegal lease, it will follow that the lessor cannot recover 
possession of his premises during the currency of the term, even 
upon breach of covenant by the lessee, since that does not auto- 
matically give rise to forfeiture. But once the lease expires 
(including expiry by giving the usual notice to quit in the case of 
a periodic tenancy), he can do so, there no longer being in existence 
any right which the lessee could attempt to set up against him.1® 
The proposition is not however directly established by any 
English case relating to an illegal lease, and has been taken as fair 
inference from Taylor v. Cheater. Any merely formal test has been 
considered unrealistic. Thus in Bowmakers, Ltd. v. Barnet 
Instruments, Ltd. du Pareq L.J. stated that no technical meaning 
should be ascribed to the words ‘* founded upon an illegal con- 
tract.’’ ‘* The form of the pleadings is by no means conclusive.’ 
But that case is not one which it is altogether easy to reconcile 
with the second proposition. As has been frequently pointed out,?® 
in the case of two of the unlawful hire-purchase agreements, the 
defendants’ act of sale of the goods automatically brought them to 
an end, and they could not be set up in answer to the plaintiff’s 
action for conversion. But in the case of the other agreement, the 
goods were merely retained when payments ceased, and there was 
nothing to indicate that therefore the agreement came to an end.*° 
The plaintiffs were indiscriminately allowed to recover nonetheless. 
The difficulties of bringing Singh v. Kulubya into accord with 
this commonly accepted interpretation of the rule that a plaintiff 
can only succeed if he does not have to rely upon an illegal contract 
are even more manifest. The plaintiff succeeded in obtaining an 
order for possession, although he gave the defendant only seven 
weeks’ notice to quit. This was not notice to terminate the lease 
which would have served to terminate a valid yearly tenancy. More- 
over, this was justified by a wide proposition of which it is difficult 
to determine the precise scope: 
“ Tt was sufficient for him to show that he was the registered 
proprietor of the plots of land and that the defendant, who was 
a non-African, was in occupation without possessing the consent 
in writing of the Governor for such occupation, and accordingly 
had no right to occupy. It is true that the plaintiff referred to 


17 e.g., Cheshire and Fifoot, Contract (5th ed.) p. 206; Anson, Contract (21st ed.), 
pp. 823-825; Treitel, Contract, p. 805. 

18 The authority generally quoted is Alexander v. Rayson [1986] 1 K.B. 169 at 

. 186 per curiam, but the dictum is rendered somewhat equivocal by the citation 

fom the judgment of Tindal O.J. in Gas Light and Coke Co. v. Turner 
(1839) 5 Bing. (N.s.) 666. The Court of Appeal for Eastern Africa applied the 
rule as stated to a landlord’s action for possession in Charan Kaur v. Vanmal: 
(1956) 28 H.A.O.A. 14. 

19 ee, in addition to the authorities cited in note 15, Hamson (1948) 10 C.L.J. 
46, Paton, Baslment tn the Common Law, p. 84. 

20 Termination of this agreement may have been explicable for reasons which 
do not appear in the judgment: Treitel, op. oit., p. 807. 
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the purported agreements to which he had been a party, and 
that he had repudiated them and acknowledged them to be 
illegal. It was, however, in spite of and not because of those 
illegal agreements that he was entitled to possession.’ 31 


It is hard to see how making a claim “‘ in spite of ” the agreements 
differs in substance from “ relying on ” their illegality. It would 
certainly be possible to conclude from the case that the rule is no 
longer that the plaintiff cannot sue to recover his property, if he 
relies upon the illegality of a contract to do so, at least in the 
case of leases (and there seems to be nothing in their lordships’ 
opinion to distinguish it from the hire of chattels, and even sales).”? 
If this is indeed so, then it is submitted with great respect that it 
is difficult to reconcile this with their lordships’ apparent approval 
of Taylor v. Chester: 


“ In that case it became impossible to recover except through 
the medium and by the aid of an illegal transaction to which 
he was himself a party. He was then defeated by the principle 
which is expressed in the maxim ‘in pari delicto potior est 
conditio possidentis °.” 33 


The judgment of the Court of Appeal in Bowmakers, Ltd. v. 
Barnet Instruments, Ltd. is also quoted as establishing that the 
plaintiff can recover his own chattels ‘‘ provided that [he] does 
not seek and is not forced either to found his claim on the illegal 
contract or to plead its illegality in order to enforce his claim.” 7*4 

It would of course be possible to suggest a reconciliation of the 
case with those which have preceded it by suggesting that the first 
and not the second proposition given above is the proper conclusion 
to draw from Taylor v. Chester as to the plaintiff’s ability to 
recover his property. It might be said that the illegality of the 
lease was evident on its face, since it was granted to a non-African 
lessee and no consents could be shown to legitimate it, and that 
therefore the plaintiff did not have to plead its illegality.* It has 
already been argued that the importation of such a doctrine would 
render the operation of the maxim in pari delicto potior est 


21 [19868] 3 All E.R. 499 at p. 508. 

22 Lord Morris states that no proprietary rights passed under the lease: ‘' The 
defendant did not have and could not show any right to the property. In 
view of the terms of the legislative provisions he could not assert that he 
had acquired any leasehold interest."’ (ibid. at p. 508). If this proposition 
us correct, there seems no reason why it should not apply to proprietary 
rights generally, and if the maxm in pari deltcto does not operate, there 
could be restitution even in cases where, had there been a legal contract, 
ownership would have passed. Other authorities, however, adopt a contrary 
view: see, in particular, Singh v. Ali [1980] A.C. 167; and, with respect 
to leases, Feret v. Hill (1864) 15 C.B. 207. Cf. Higgins (1962) 25 M.L.R. 149. 

23 [1963] 3 All E.R. 499 at p. 504. 

™ [1946] K.B. 71 (italics added). 

25 There are some passages which suggest that Lord Morris was attracted to 
such an approach, ¢.g., that quoted in note 22 supra, and the discussion 
of Taylor v. Chester. 
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conditio defendentis to prevent restitution arbitrary, and unrelated 
to the purpose that it serves, which must be to deter the formation 
of illegal agreements. It can only be hoped that such an implica- 
tion will not in future be drawn from the case. It may be added 
that, perhaps fortunately, such a solution would not assist in 
resolving the difficulties surrounding the decision in the Bowmakers 
case. 

It is submitted rather, that what their lordships were seeking 
to do was to establish that English courts are no longer prepared 
to apply strictly the maxim, in pari delicto and its converse, that 
a plaintiff may seek restitution if he does not have to rely on the 
illegality of the contract. Some hint of this was to be found in the 
Bowmakers case, and the idea is taken up again: 


“ Though the plaintiff had offended by being a party to the 
illegal and ineffective agreements, their lordships do not con- 
sider that considerations of public policy demanded the failure 
of his claim for possession: on the contrary such considerations 
pointed to the necessity of upholding it in order to eject a non- 
African who was in unlawful occupation.” 7° 


It is no new suggestion that the courts should follow the maxim 
only as a general approach, considering on each occasion its general 
purpose, and asking whether on the particular facts the public 
interest does not rather require restitution than that no action 
should succeed.?” Indeed its deterrent purpose may well be better 
served by a principle which accords no settled rights to one side 
or the other. It would also bring interpretation of the maxim into 
accord with the way in which it is treated in many other systems 
of law today.?8 
W. R. Cornisx. 


GOURLEY’S CASE Yet AGAIN 


OnE may begin to wonder whether the time has not come to stop 
playing variations on the theme of Gourley. In Gourley’s case 3 
itself the damages for loss of earnings were reduced by the tax 
which would have been payable if the amount had been actually 


26 [1968] 3 All E.R. 499 at p. 508. 

27 See, generally, Grodecki (1955) 71 L.Q.R. 254 and Jajbhay v. Cassim 
1989] App.D. 587, where the Appellate Division of the South African High 
ourt sed to accept that the maxim in par delicto must always apply 

unless the case falls within an established exception. The judgments of 
Stratford O.J. and Watermeyer J., in particular, repay study for their 
careful review of English, Roman and Roman-Dutch authorities. The case 
also concerned a lease prohibited by statute, and the court was unable to 
find any reason why ın the public interest the plaintiff should be able 
to recover possession until he had terminated the lease by giving the custom 
period of notice. A number of examples are given of mtuations in whic 
pablis policy might demand a relaxation of the general principle. 

28 Grodecki op. cit., pp. 270, 274. 

1 [1956] A.C. 185. 
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earned. The case has been applied so as to increase the damages 
which would normally have been awarded because these were 
taxable.? It has also led to taxation being ‘‘ taken into account on 
both sides.’?* In Parsons v. B.N.M. Laboratories, Ltd.,* the 
majority of the Court of Appeal applied Gourley’s case to damages 
for wrongful dismissal under £5,000 which are not taxable under 
section 88 (8) of the Finance Act, 1960. This led Phillimore J. in 
Bold v. Brough, Nicholson & Hall, Ltd.5 to apply Gourley’s case 
to the first £5,000 damages awarded for wrongful dismissal where 
the total amount was in excess of £5,000.° 

The judge dealt very carefully with the assessment of the 
amount of tax payable on these notional damages of £5,000. He 
rejected the argument of counsel for the defendants that these 
£5,000 must be treated as the top slice of the plaintiff’s award. 
Instead he held that ‘‘ the plaintiff ought to be treated for this 
purpose in exactly the same way as if the total award were 
£5,000.” 7 This is where the difficulties began because the judge 
had to apply Gourley’s case in reverse. Instead of being confronted 
by a figure representing the plaintiff’s earnings on which he had to 
assess the notional tax, he was faced with a hypothetical award of 
damages and had to assess the tax which would have been levied 
if this amount had been earned as salary or commission. To 
convert the £5,000 into salary the judge first scaled them up to 
£5,880 to allow proportionately for deductions made from the total 
sum of damages for payment as a lump sum, the possibility of 
death and the mitigation of damages by other earnings. This sum 
Tepresented earnings of £875 per annum over the 6# years which 
was the unexpired term of the plaintiff’s contract of service as a 
managing director when he was summarily dismissed. Aggregating 
this sum with the plaintiff’s other sources of income the judge 
reached a figure of £1,500 per annum on which the tax payable 
would have been £800 per annum. Assuming this to be payable 
over 6% years the judge assessed the tax on the part of the ‘ earn- 
ings ’’ derived from the defendants as £1,000. The judge then 
reduced this figure by £200 because £1,000 represented the tax on 
notional earnings of £5,880 and not £5,000. Apart from the 
difficulty of equating the proportion which £200 bears to £1,000 
with that which £5,000 bears to £5,880, it is hard to follow why 
£5,000 is now to be treated as notional earnings when it was 


ee Telemachus [1067] P. 47 disapproved in The Makedonia [1958] 1 Q.B. 
6 


8 Stewart v. Glentaggart, Ltd., 1968 8.L.T. 119, where Lord Hunter first 
applied Gourley’s case to the ’ damages and then added the amount of tax 
ch the laintiff would have to pay on the damages. 
H .L.R. 1278. 
1903] 3 8 All E.R. 849; [1984] 1 W.L.R. 201: the case will only be discussed 
with regard to this point. 
6 This is the solution advocated in the British Taw Encyclopedia, Vol. I, para. 
976, but a different method of assessment is propounded. 
T [1963] 3 All E.R. 849 at p. 854 
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originally treated as notional damages. But it is basically impos- 
sible to criticise this Alice in Wonderland process whereby notional 
damages are turned into notional earnings in order to assess a 
notional tax. It is at this point that one begins to wonder whether 
Gourley’s case was ever intended to give rise to such fantastic 
contortions. 

Going back to Gourley’s case one must remember, as pointed 
out by Pearson L.J. in Parsons v. B.N.M. Laboratories, Ltd., that 
it was ‘a very special case of tax discrepancy or tax anomaly ” 
for ‘* whereas the lost earnings or profits would have been taxable, 
the damages which are provided in replacement of them .. . are 
free of tax,”? so that the plaintiff ‘“ would have received an 
enormous fortuitous windfall in addition to compensation.’ 8 Both 
the judges who formed the majority in the Court.of Appeal in 
Parsons’ case took the view, therefore, that Gourley’s case only 
applied where the earnings would have been subject to tax but the 
damages were not taxable in the plaintiff’s hands. They both 
rejected the ‘‘ counsel of perfection ’? adopted by Lord Hunter in 
Stewart v. Glentaggart, Ltd.° Harman L.J. used these words, 
“ On the whole I incline to the view that this conclusion of his 
lordship, though logical, is impracticable, and that it is better, 
where the Crown has taken a hand and actually taxed the damages 
in the recipient’s hands, to leave the two taxes to set themselves 
off one against the other. There may be roughness in this justice 
but it does at least make an end of the matter.” 1° Nevertheless, 
Pearson L.J. expressly reserved his opinion on the situation which 
arose in Bold’s case. ‘‘... if in some future case a large sum of 
damages for wrongful dismissal is awarded, the effect of sections 87 
and 88 of the Finance Act, 1960, will be that the first £5,000 of 
the damages will be free of tax and the excess over £5,000 will be 
subject to tax, and that discrepancy will raise an awkward problem 
as to the effect, if any, of such taxation on the assessment of the 
damages.” ** It is difficult to follow the Lord Justice’s scruples. 
He had already reconciled himself to the fact that the notional 
amount of tax on lost earnings may be very different from the tax 
payable on the damages but that rough justice is done by allowing 
them to cancel each other out. What is achieved, therefore, by 
the enormously complicated calculations of Bold’s case? They do 
not put the plaintiff into exactly the same position as if he had 
actually earned the money nor are they necessary to eliminate 
the special anomaly which arose in Gourley’s case. They do ensure 
that a man who obtains £5,001 damages for wrongful dismissal is 
not considerably better off by paying tax under section 87 of the 
Finance Act, 1960, than the man who has an award of £4,999 
reduced under Gourley’s case. Such an anomaly only applies 

8 [1968] 2 W.L.R. 1278 at p. 1804. 


© This approach is strongly advocated by Hector Maclean in (1968) 118 L.J. 461. 
10 At p. 1298, 11 At p. 1802. 
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within a fairly limited range of damages and hardly seems to 
warrant the complicated assessment applied in Bold’s case. It 
is difficult to imagine that if damages for loss of earnings as a 
result of personal injuries in excess of £5,000 had been taxable in 
1955 the problem of taxation would ever have been discussed by the 
House of Lords in Gourley’s case. It seems that Gourley’s case by 
removing one anomaly can be used to create an infinite series of 
new ones unless the courts keep a sense of proportion. A little less 
justice in this case might have been more. 
G. Ganz. 


PLEADING FOR MERCY 


THE wisdom of centuries, Lord Asquith of Bishopstone declared 
on a parliamentary occasion,’ ‘‘ has committed to juries the task, 
and only the task, of ascertaining innocence or guilt. The deter- 
mination of the punishment has always been lodged in other hands.”’ 
Yet, if sentencing in the English system is uniquely a judicial 
function, it has long been accepted that a jury, when convicting 
an accused person, may add a rider ? to its verdict recommending 
mercy.® 

There has been no suggestion that this privilege of jurors is 
confined to the exercise of the power of recommending mercy to 
cases where the death penalty is mandatory, although where the 
trial judge has a discretion in passing sentence, the practice of 
jurors indicating their ideas of the correct treatment would, under 
Asquithian principles, be strongly deprecated, if not actually pro- 
hibited. But where the court is merely a mouthpiece for the law’s 
predetermined demands, there has been no outcry from the judiciary 
about the practice of Juries recommending mercy. Lord Goddard 
C.J., when giving his evidence to the Royal Commission on Capital 
Punishment,* qualified the jury’s privilege only to the extent that 
the value of the jury’s recommendation for mercy was enhanced by 
spontaneity; therefore, the judge may neither prompt a jury nor 
even remind jurors of their privilege to express their wishes in the 
matter. If that is the Olympian attitude of the judiciary, what is 
the position of defence counsel? 

Through the years it has become the practice among members 
of the Bar to allude, always obliquely, to the jury’s power of adding 


12 This view is supported by Mayne and McGregor on Damages, 12th ed., 
971. 


EE. Debate, December 16, 1958, Hansard, Vol. 185, col. 172. 

2 The Oxford English Dictionary gives the ongins of the ie privilege to 
add & rider as a corollary to its verdict as late as 1884 ( Daily News, 
September 2, 1884, p. 3, col. 2). Could it be that the inclination of jurors 
in the eighteenth and nineteenth centuries to mitigate the harshness of the 
criminal law was reflected in acquittals rather than in convictions qualified 
by recommendations to mercy which mght well go unheeded by the 
authorities ? 

rt of the Royal Commission on Capital Punishment, 1949-1953, 

82, para. 80. 

4 Ibid. ` Memoranda of Evidence, Question 3158. 
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a rider to its verdict, in the hope that a recommendation will pro- 
foundly affect the decision of a reprieve. That practice has now 
been frowned upon by the Court of Criminal Appeal. In R. v. 
Black,® however, the court declined to rule authoritatively on the 
point, but for all practical purposes trial judges will now place a 
restraining hand on any defence counsel who strays from the 
straight and narrow path of addressing the jury on an accused’s 
criminal responsibility. 

It is unfortunate that the Court of Criminal Appeal has left the 
matter in this indecisive way; it is further a matter of regret that 
the law reports have not revealed the sequence of events that took 
place in that court on October 28, 1968, when the appeal of Edgar 
Black against his conviction of capital murder and sentence of 
death was heard. Counsel for Black, Mr. W. L. Mars-Jones, Q.C., 
indicated to the court that he had given his best and most anxious 
consideration to the case but had found nothing to support any 
grounds of appeal. It was Lord Parker C.J. who referred to Mr. 
Mars-Jones’ final speech at the trial in which he had, in effect, 
invited the jury to make a recommendation for mercy. When the 
trial judge, Glyn-Jones J., summed up he felt that the jury might 
have been confused by a recitation of facts which appeared relevant 
only to the issue of provocation in circumstances where that defence 
had already been ruled out of the question. The judge told the 
jury: 

“ I think that in this case I am entitled to tell you what 
counsel for the accused obviously wanted me to tell you—that 
is to say, that, in a case of this kind, or indeed in any criminal 
case, it is always open to a jury to attach a rider to their 
verdict by way of recommendation. It is not customary to tell 
a jury that, but I have thought it necessary to tell you in this 
case by reason of the fact that it explains why counsel made 
a speech to you which you may well have thought had nothing 
whatever to do with the issues which you have to decide.” ® 


(The jury did not accede to the invitation from defence counsel, but 
Black was subsequently reprieved as a result of the Home Secretary 
recommending the exercise of the prerogative of mercy.) 

Lord Parker C.J. deprecated this practice, not only because it 
put the trial judge in an invidious position of feeling bound to 
depart from the custom of not mentioning the jury’s privilege of 
recommending mercy but also because it fudged the distinction 
between the function of the jury to give its verdict and the judge’s 
duty to pass sentence. The law report of the case does not how- 
ever mention the fact that after defence counsel had abandoned 
the appeal the court, in dismissing the appeal, indicated that it 


5 [e2] 1 W.L.R. 1811; the only report of the earlier proceedings before 
e court appears in The Guardian, October 29, 1963. 
8 The Guardian, October 29, 1963. 
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would not rule on the practice before hearing full argument on both 

sides and would particularly require the advice of the Bar Council. 

During the luncheon adjournment of the court’s sitting, some 
two hours after Black’s appeal had been dismissed, the Registrar 
of the Court of Criminal Appeal brought to the court’s attention the 
ruling of Humphreys J. in R. v. Larkin,’ where that judge similarly 
condemned the practice of judges and counsel alluding to the 
recommendation for mercy. Following the adjournment Lord 
Parker C.J., in the absence of counsel in the case, read the relevant 
passage from the judgment of Humphreys J., and expressed his 
concurrence with it. It is this part of the judgment of Lord Parker 
C.J. which alone has found its way into the law reports. 

It is a great pity that the court at this stage at least did not 
adjourn the case and call for argument by counsel and for the assis- 
tance of appropriate amici curiae. The Bar Council in particular 
could have apprised the court of a ruling it gave on this practice 
thirty-five years ago. In 1928 the General Council of the Bar had occa- 
sion to give its ruling to the profession as a result of a complaint by a 
barrister that he had been reprimanded by a judge for having 
invited a murder trial jury to add a rider to its verdict. 
Although the ruling itself is somewhat cryptic in its wording—and 
there is no extant record of the precise nature of the complaint— 
it is clear that the views of the Bar Council are (or were) at variance 
with the judicial view as expressed both in Larkin and Black. 


The report states £: 

« A delicate problem confronted the Council in the matter of 
an appeal by a barrister for its ruling on his speech in defence 
of a client indicted for murder. This speech contained an 
exhortation to the jury to keep in mind that a human life 
depended on their verdict and that their verdict might be irre- 
vocable, and the introduction of these matters was condemned 
in strong terms by the court. The Council considered that 
these were points not infrequently referred to by counsel for 
the defence in such trials, and that counsel for the defence 
should be allowed a freedom of action in the respect of the 
matter of his speeches which the importance of the occasion 
warrants. Upon careful consideration of the exact phraseology 
used, as reported by the official shorthand writer, the Council 
was of opinion that the wording did not go beyond the latitude 
it feels should be allowed, having regard to precedent and to 
the due discretion of counsel for the defence on such occasions, 
and intimated this opinion to the judge concerned.” 


This finding, while accepting the practice, is cautious to a degree 
which is unfortunate, since it sanctions the method of indirect 
allusion to the jury’s power instead of countenancing direct refer- 
ence to the privilege. As no doubt in Black’s case, the absence of 
any direct reference to the power to recommend mercy merely tends 


Arend 1 K.B. 174. 
8 ual Statement of the General Council of the Bar, 1928, p. 10. 
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to confuse the jurors, who may not be able to discern such an invita- 
tion from a plea that they should find that the killing was an 
accident, committed in self-defence or as a result of legal provoca- 
tion. Even with the helpful and possibly unprecedented interven- 
tion of Glyn-Jones J. the words of Mr. Mars-Jones in Black’s case 
might have been utterly lost on the jury. 

If the law recognises that the jury has this privilege to add a 
rider to its verdict, it cannot logically deny the right of the court 
to assist the jury in its deliberations. Simply because a rider does 
not strictly constitute part of a jury’s duty there is no reason why 
the court should be absolved from giving—indeed encouraged not 
to give—the jury every possible aid in administering justice, of 
which the privilege of recommending mercy is a constituent 
element. If it is felt undesirable that jurors should, even in this 
strictly limited way, seek to impose their views on the correct treat- 
ment of offenders, the privilege itself should be taken away, and 
judges should thereafter warn juries that all that is required of 
them is to deliver their verdict and no more. 

But the law has unquestionably accepted the jury’s privilege; 
it must therefore accept the consequences. In accepting the first 
proposition but declining to accede to the second, the judges have 
over-stressed the value of spontaneity in a jury’s recommendation. 
No doubt there are cases where the unsolicited rider will be more 
telling for those who have to decide the issue of any reprieve. But 
in many cases a jury might genuinely wish to add a rider but feel 
inhibited from doing so; such inhibition might stem from a mis- 
guided notion that its function stops short of influencing the 
sentence—not so misguided, since juries are frequently told by 
judges that the verdict is their sole function. 

So long as capital punishment exists, there will scarcely be 
anyone who would deny the jury its privilege. A legal system that 
retains the death penalty can claim to be civilised only if justice 
is seasoned by mercy—a mercy which is not strained by remaining 
unexpressed by the representatives of the community, in whose 
name an execution is performed. Even when the death penalty 
ceases to scar our legal system, juries might still wish to influence 
the executive in those cases where life imprisonment is a mandatory 
penalty. Which Home Secretary would be so ungrateful as to 
deny himself the assistance of a jury’s valuable opinion as to the 
right moment at which the person under life sentence should be 
released on licence? If the courts will not resolve the present 
unsatisfactory state of the law, Parliament must deal with it. 
Perhaps the Bill which consigns to the museum the apparatus of 
the hangman along with the rack, the thumbscrew and the scold’s 
bridle will both affirm the jury’s privilege in cases of mandatory 
penalties to recommend mercy and defence counsel’s right to plead 
for the rider to the jury’s verdict. 

L. J. Buom-Coorez. 


REVIEWS 


Law Rerorm NOW. Edited by GERALD GARDINER, Q.C., and 
ANDREW MARTIN, PH.D. [London: Victor Gollancz, Ltd. 
1968. 287 pp. 80s. net.] 


Tus book is a successor to The Reform of the Law edited by Dr. Glanville 
Williams and published in 1951. It is to be hoped that this new book spon- 
sored by the Society of Labour Lawyers will not provoke the derogatory 
comments that so unjustly greeted the earlier one. Of course, it must be 
easy, in a book of less than 800 pages which contains scores of proposals for 
law reform, to pick out some which are not fully worked out. But let these 
critics devote their energies to defending the numerous existing “features” 
of our Jaw identified in the book. To take a few at random: the £2 10s. 
maximum maintenance for a child in magistrates’ courts proceedings; the 
exclusion of many local authority registers from the local land charges regis- 
ter; the Statute of Frauds Amendment Act, 1828, section 6; the absence of 
procedural rights for an alien threatened with deportation; the present state 
of the law of hire purchase; the evidential privilege attaching to government 
documents; the exclusion of conspiracy from the scope of the Obscene Pub- 
lications Act, 1959; “Guilty But Insane.” Nor should it be held against the 
book that occasionally the demand for reform is passionately expressed; it 
makes a welcome change from the much more usual smug acceptance of what 
we have which permeates so many speeches on and off the bench. 

The new editors, Gerald Gardiner, e.c, and Dr. Andrew Martin, invited 
an impressive list of specialists to contribute various chapters which mention 
proposals for reform in the substantive departments of main law. However, 
interesting as these are, the introductory chapter by the editors themselves on 
the machinery of legal reform is perhaps the most important of all. Mr. 
Gardiner’s eleven years’ service on the Law Reform Committee convinced 
him that the present machinery for law reform is inadequate. He advocates 
the strengthening of the Lord Chancellor’s Office by the appointment of a 
Vice-Chancellor of ministerial rank and of at least five full-time Law Com- 
missioners who would be responsible for reviewing the law as a whole and 
preparing legislative reforms. One has only to see how many worth-while 
proposals of governmental committees have not been acted on to agree that 
the present machinery is inadequate. If the next Government should be 
Labour, is the Society of Labour Lawyers sufficiently powerful to bring about 
these changes? If so, the Government would not need to look beyond this 
book’s editors to find the man to put in charge. 

Harry STREET. 


Toe Lawyer IN Society. By James J. Cavanaucu. [New York: 
Philosophical Library Inc. 1968. 82 pp. $8.00.] 


Tis essay, written for the Philosophical Library of New York, is in its 
author’s words “one lawyer’s attempt to understand lawyers and to make 
them understood by laymen” and, according to the blurb on the dust jacket 
which may or may not be in the author’s own words, the title he has given 
to his essay was chosen “ for the purpose of emphasizing that it is the lawyer’s 
constant cultivation of society which makes its values possible, just as it is 
the earthworm’s constant cultivation of the soil which makes its fruits 
possible.” 
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” This admirable simile puts the lawyer in his proper place; you cannot have 
society without lawyers whether you like them or not. But Mr. Cavanaugh 
is not content to leave it at that; he hag made a reasoned—and very brilliantly 
reasoned—analysis of the qualities which make up the lawyer and distinguish 
him from people who are not lawyers. These qualities, in the order in which 
he puts them, are: 

1. the lawyer’s ability to reconcile his natural desire to make money with 
his dedication to the advancement of justice and order; 

2. his technical competence which, by enabling him to foresee consequences 
which the layman might overlook, promotes consistency, and therefore 
continuity, in the growth of society; 

8. a detachment which enables him to compromise between conflicting 
interests; 

4. his aptitude for the position of second-in-command of an organisation; 

5. his capacity as an advocate; 

6. his dislike of partisanship; 

7. his sense of responsibility; 

8. his cool and persistent observation of the trends of socia] conduct; 

9. his adaptability as a man of affairs. 


Some earthworm ! 


This paragon of carefully cultivated virtues is obviously just the man that 
any society needs to make it tick over. I do not know how often he is 
encountered in the U.S.A. In Britain he can hardly be expected to exist at 
all. Even Mr. Cavanaugh admits that not every practitioner commands the 
whole catalogue of these qualities and that certain of them belong peculiarly 
to the “office lawyer” while certain others belong to the “trial lawyer,” and 
he notes without disapproval that “ this natural division of the profession finds 
formal recognition in the English bar, which divides into solicitors and bar- 
risters.” In fact he notes that “the two types of practice tend to diverge 
and lawyers tend to be one or the other. Only those fortunate few who can 
successfully manage this wide range of personal psychology without becoming 
schizophrenic can make a full career of both types of practice.” But even 
the American trial lawyer and the English barrister can never stand side by 
side on common ground. Discussing the art of persuasion and the lawyer’s 
“skill in eliciting emotional as well as intellectual response,” the author 
adverts to the age-old complaint that the advocate is prepared to prostitute 
his personality by putting these talents at the disposal of other, perhaps un- 
worthy, people and that he thus incurs the disagreeable penalty of being called 
a “mouthpiece.” Mr. Cavanaugh continues: “There are, I believe, lawyers 
who fit this definition; who have natural talents of persuasion and evocation 
and who are willing to use these talents to the fullest in any cause that pays 
the appropriate fee. They are rare, however; most of those lawyers who 
have developed a reputation in trial work, or similar areas, can and do attri- 
bute at least a part of their success to the sincerity and warm conviction 
with which their causes are presented.” Indeed the very appearance of such 
a man in his capacity as advocate “is a representation of the substantlality 
of the case—an indication to the judge that the lawyer has listened to the 
client’s story, believes his testimony, has verified what facts he could, thinks 
there is at least a reasonable issue as to where justice lies in the case, and 
considers the question of justice important enough to burden the court’s time 
with.” 

This of course is a forthright challenge (though the author does not 
present it as such) to the creed of the English advocate, who is in duty bound 
to use his talents in any case that pays the appropriate fee (and very 
uncomfortable it sometimes is). But Mr. Cavanaugh’s exposition is in line 
with Canon 81 of the American Bar Association’s code of professional ethics 
which says: “No lawyer is obliged to act either as adviser or advocate for 
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every person who may wish to become his client. He has the right to decline 
employment.” This doctrine leads inevitably, as it seems to me, to the late 
Lloyd Paul Stryker’s conception of the advocate’s function: “Mr. Stryker 
does not take any case unless he is genuinely interested and, whatever his 
preliminary doubts, once he plunges in, his client not only can do no wrong 
but never could have done any.” (The Art of Advocacy by Lloyd Paul 
Stryker, p. 290: Appendix by Alexander Woollcott. Simon and Schuster 
Inc., 1984.) Nor did Mr. Stryker fail to let the jury see that such was his 
own conviction. 

In this connection I have often wondered how you can reconcile Canon 81 
with Canon 15, which (in perfect harmony with English practice) says: “It 
is improper for a lawyer to assert in argument his personal belief—in his 
client’s innocence or in the justice of his cause.” The answer, so far as I 
can judge, is that you do not try to reconcile them and that Canon 15 is 
almost universally ignored by practitioners in the U.S.A. Clarence Darrow, 
for instance, never ‘hesitated to make his own opinions crystal clear to any 
tribunal he was addressing, and Professor Thomas E. Atkinson of New York 
University, alluding to the content of Canon 15 (though not, strangely 
enough, to the Canon itself), has recently written that he “has heard this 
before, and it still seems to him the worst sort of rot that the advocate may 
not say ‘I believe,’ if he really does.” (Article in the New York University 
Law Review, Vol. 83 (1958), p. 764.) 

It is to be hoped that in a second edition Mr. Cavanaugh will say some- 
thing on this point, for it is impossible on reading this short book not to be 
struck by the deep knowledge which he brings to his subject and the sin- 
cerity with which he explores it. On a first reading (which only takes about 
an hour) you may feel that he has nothing very significant to say. Read it 
through again and you will begin to wonder. Read it a third time and you 
will find yourself seriously involved in his argument—which is bound to do 
you good. 

Coming back to the earthworm, there is another reason why I should wel- 
come a second and enlarged edition. Everyone will agree that a reasonable 
number of earthworms is needed in a garden; on the other hand you can 
have too many. Admitting therefore the necessity of lawyers in society, 
there must surely be an optimum percentage, and it is startling to learn 
from Professor Karlen that “in New York State alone there are more than 
twice as many lawyers as there are barristers and solicitors combined in the 
whole of England.” (Appellate Courts in the United States and England, 
p. 144, New York University Press, 1968.) Whatever the proper proportion 
may be, I would suggest that, beyond this point, the health of any given 
society will vary in inverse proportion to the multitude of its lawyers. I have 
neither the wit nor the industry to subject this theory to a proper test, but 
I should be grateful if Mr. Cavanaugh would think about it because he is 
obviously very good at thinking. The Philosophical Library Inc. made no 
mistake in adding this number to its repertoire. 

C. P. Harvey. 


WINFIELD on Tort. Seventh edition. By J. A. JoLowicz, M.A., 
Barrister-at-Law, Fellow of Trinity College, Cambridge, and 
T. Erus Lewis, B.A., LL.B., PH.D., Fellow of Trinity Hall, 
Cambridge. [London: Sweet & Maxwell. 1968. li and 819 and 
(index) 22 pp. £8 10s. net.] 


Tue Law or Torts. Third edition. By Harry STREET, LL.M., 
PH.D., Solicitor, Professor of English Law in the University of 
Manchester. [London: Butterworths. 1968. 587 pp. £8 
2s. 6d. net. | 
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CasEs ON THE Law or Torts. Third edition. By Cecu A. 
WRIGHT, Q.C., 8.J.D., LL.D., Dean and Professor of Law, Uni- 
versity of Toronto. [London: Butterworths. 1968. 1,219 pp. 
£8 7s. 6d. net. | 


Tuesx three books are new editions of well-established works which have 
justifiably been well received in the past. It is indicative of the vigorous and 
rapid development of the law of torts that, since these books came off the 
press, new cases have effected changes in the law, proving once again that 
even the most up-to-date book can never be as modern as the most up-to-date 
lecture. This is not the fault of the learned authors. But it proves that 
books of this kind should be considered on their merits as efficient instruments 
of instruction rather than as mere purveyors of information. 

Judged on this test, how do these particular works rank? Winfield pro- 
vides the student with an excellent, clear, detailed and, above all, readable 
exposition of the subject. Certain topics are particularly well discussed, with 
the greatest clarity, for example, the application of the maxim volenti non fit 
injuria, liability for causing nervous shock, who may be sued in nuisance, 
possession, and the kinds of conduct constituting conversion. In this latest 
edition there are new chapters on breach of statutory duty, employers’ 
liability, damages, nervous shock, and various aspects of liability for negli- 
gence (including an entirely new account of occupiers’ liability in the light 
of the 1957 Act). Development in these areas of the law in the nine years 
since the last edition justify, indeed almost demand, such new, comprehensive 
treatment. Certain rearrangements have also taken place. The inclusion of 
remoteness of damage with contributory negligence (which it greatly resembles 
despite some writers’ opinions to the contrary), and the juxtaposition of both 
topics with the chapter on the general principles of negligence, are praise- 
worthy. It is impossible to explain and understand any of these major 
features of the law of torts in isolation from the others, as recent case-law 
demonstrates. The revised grouping of the various torts discussed is also to 
be welcomed and commended. Indeed, if any complaint is to be made on 
this score, it is that the approach has not been radical enough, and taken to 
its logical and scientific conclusion (as it has been by Professor Street in his 
book) and an entirely different presentation of the subject undertaken in his 
new edition. Doubtless it was thought by the editors that to jettison all of 
the late Sir Percy Winfield’s approach to torts would be lacking in piety: 
but the suggestion is made that perhaps the time has come for just such a 
revision. To some extent, of course, this is a matter of taste; but there is 
also a more fundamental point, which relates to the exposition of the law of 
torts, in textbooks or lectures, on the basis of general principles of liability. 
The student can be led to appreciate the three essential grounds on which 
lability in tort is founded, intentional infliction of harm, negligent conduct, 
and the now very attenuated notion of strict Hability. Such ancillary matters 
as capacity, vicarious liability, damages, etc, can be fitted into such a 
treatment of the subject in several appropriate ways (indeed vicarious 
liability, without impropriety, could be included under the heading of strict 
liability). 

Professor Street’s book, in fact, adopts this kind of method. Whereas in 
Winfield, tortious liability is still defined in terms of the breach of a duty 
primarily fixed by the law, in Street it is the function of the law of tort that 
is stressed; hence the law of tort is stated to be concerned with the causing 
or threatening of harm to “interests” around which idea Street expounds 
the law. Remedies and partles being dealt with at the end of the book, torts 
themselves are grouped, in the first instance, into (a) intentional invasions of 
interests, (b) negligent invasions of interests, (c) invasions of interests 
where intentional or negligent conduct is not always to be proved. Defences 
to the torts discussed in each group are dealt with in relation to each group, 
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as indeed is only correct and scientific. Unfortunately, Professor Street does 
not go far enough along the road. Certain torts, ¢.g., defamation, conspiracy, 
deceit, injurious falsehood and malicious prosecution, are left out of the above 
tripartite arrangement, and are dealt with under the headings of interests in 
reputation, trade, business or other economic interests, or residual interests. 
It is difficult to see why such torts could not be fitted into the scheme adopted 
with respect to torts considered earlier, thereby rendering complete the logical 
and informative structure created by Professor Street. However, Professor 
Street’s approach, which, legitimately, thrusts the student right into the 
middle of torts themselves (as opposed to Wéinfisld in the latest edition of 
which the student still has to read through nearly 150 introductory pages 
before he comes across the discussion of any substantive tort) has much to 
commend it from the point of view of giving the student a more realistic 
picture of the actual operation of the law of torts, i.e., through liability for 
individual types of wrongdoing rather than through any general underlying 
conditions of liability or of capacity, which method, as it were, tends to put 
the dessert before the meat. 

In comparison with Winfield, Street tends to be shorter and less diffuse, 
qualities which make for compression (not in itself a bad thing) but also for 
difficulty from the point of view of readability and absorption. By and large, 
Winfield, despite the introduction of new editors, which might be thought to 
make for a proliferation of styles, is the more elegantly written work, possibly 
too elaborate in a period when students look for a somewhat more stream- 
lined approach. There is much to be said, however, for writing which flows 
and is not disjointed by the interspersion of quotations from judgments or 
by perhaps excessive categorisation under numerous rubrics, sub-titles and 
headings (although these are useful to a certain kind of student). Some of 
the matters dealt with at length and in detail in Winfield, e.g., nervous shock, 
the incidence of liability in nuisance, and the employer’s common law duty of 
care to an employee, are given a more restricted discussion in Street. Whereas 
breach of statutory duty is discussed in Winfield in a chapter inserted in the 
middle of others on forms of negligent liability, Street puts this kind of 
wrongdoing under the heading of strict liability (an approach which, 
admittedly, can be justified in the light of some judicial statements). Apart 
from many alterations due to changes in the law, there is a new chapter on 
Causation, rendered necessary by the decision in The Wagon Mound. In 
comparison with the discussion in Winfield Professor Street’s treatment of 
this notoriously difficult (and still complex) subject is by no means easy to 
grasp and follow, particularly the section which considers the effect of The 
Wagon Mound. For example, in the paragraph which commences at the foot 
of p. 149 and goes on over to p. 180 he hypothesises several cases and asks 
certain questions about them in a way which suggests that the problems are 
real and insoluble ones, when, with respect, it is suggested that Professor 
Street is creating imaginary difficulties for himself, since the answers can be 
found in the relevant cases and dicta. However, in the light of the confused 
state of this part of the law of tort any writer is entitled to think that the 
answers to future cases are not easy to prognosticate. 

Both Street and Winfield, therefore, in their own different ways can be 
recommended, in these new editions, as useful and, subject to what was said 
earlier, up-to-date textbooks for students. The utility of WWright depends to 
a large extent on an individual teacher’s view of the function of case 
books. If it be accepted, as, in modern times, it probably must, that case 
books serve a useful pedagogic purpose, over and above the way in which 
they relieve pressure on libraries and enable students without uninhibited 
access to reports to pursue their researches at all times, then it may be 
stated that Wright is the best case book on torts so far produced: indeed it 
would be difficult to produce a better. It is comprehensive in its scope: it 
provides the student with a large number of judgments (suitably abridged 
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in some instances) as well as with digests of many more relevant authorities : 
it presents the subject in a way designed to introduce the student to the 
basic principles in much the same way as Street. For the English tort 
lawyer, whose acquaintance with American and Canadian case law must 
necessarily be restricted through shortage of original source material, it 
provides a valuable storehouse of new, and in some instances exciting, 
authority. In this new edition an important addition is the section on 
damages for personal injuries, a topic which in recent years has been almost 
more important, from the point of view of the case law, than any of the 
substantive torts. In this section the learned author has summarised the 
most recent English cases (although the House of Lords decision in Wise v. 
Kaye came too late for inclusion, and the decision in West v. Shephard will 
have to wait until the fourth edition). No doubt this particular section of 
the book will require expansion in the future. If this means that a big book 
becomes bigger it is not in this instance a cause for complaint. The value 
and worth of this book are not in the least diminished by the fact of its 
immense size. For those who, as teachers or students, eschew the formal 
textbook, Wright is an essential part of education in the law of torts. 


G. H. L. FRIDMAN. 


ADMINISTRATIVE Law. By J. F. GARNER, LL.M., Solicitor, Senior 
Lecturer in Law in the University of Birmingham. [London : 
Butterworths. 1968. xxxiv and 408 pp. 57s. 6d. net.] 


Oxr’s immediate and possibly unhealthy reaction to a new general textbook 
on administrative law is to weigh its merits against those of its two pre- 
decessors, Grifith and Street and Wade. But in fact invidious comparisons 
can easily be avoided, for Garner is a fundamentally different kind of book 
from Wade and it cannot be regarded as a substitute for or a duplicate of 
QGrigith and Street. 

It is a longish book, covering a very broad field, including a hundred 
pages devoted to a terse synopsis of the law relating to local authorities. 
An introduction guillotined into eleven compartments—there is a good section 
on the functions of government—is followed by short chapters on the central 
government and legislation, and a perhaps over-expansive account of subor- 
dinate legislation. The next four chapters deal with extra-judicial and judicial 
redress of grievances. Then we have a substantial chapter on administrative 
authorities in litigation, and a shorter one on public corporations, before 
local government takes over. 

As anybody familiar with Mr. Garner’s previous work would expect, the 
book derives its main strength from two sources: the author’s extensive 
knowledge of legislation and his practical experience as a senior local govern- 
ment officer. A large body of material on legislative and administrative 
powers at both the central and the local government levels is skilfully 
handled and presented in a palatable form. 

There are many helpful passages on topics such as the inter-relationship 
between policy and administration, the method of promoting Private Local 
Bills, decision making and departmental organisation in local authorities, and 
the various kinds of legal proceedings that may be instituted by local 
authorities. The book is also strong on statutory rights of appeal against 
administrative decisions, and is more than adequate on the system of statu- 
tory tribunals and inquiries. A hole or two may be picked here or there, 
but the general handling of the subject-matter is conspicuously accurate. If 
there is to be any significant criticism of the book it must be directed against 
bigger targets. It is no doubt right and proper not to overemphasise 
judicial review of administrative action in a genera] survey of administrative 
law, but is it really good enough to polish off the action for a declaration 
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and the injunction in a mere couple of pages? Some students will surely 
find themselves in trouble when they try to unravel the section headed “ Bad 
faith,” which embraces a discussion of unreasonableness, irrelevant considera- 
tions and improper purpose as well as mala fides (pp. 117-122), and it is hard 
to agree with Mr. Garner’s opinion that “the courts would probably not 
intervene so as to question the action of a local authority in determining (by 
proper notice) the tenancy of a council house occupied by a red-haired 
tenant, in execution of a policy adopted by the council of discrimination 
against red-haired tenants generally” (p. 845). Having regard to the book’s 
generous dimensions the treatment of case-law is sometimes too selective and 
cursory. In the chapter on public corporations (which concludes with a very 
useful eight-page table summarising the main legal characteristics of the 
various bodies) the independence of some of the corporations is exaggerated 
and the influence of informal ministerial directives and other forms of pressure 
from above is underplayed. Although due attention is paid to the Ombudsman 
proposals, the work done by the Council on Tribunals does not receive as 
much notice as it deserves. 

This is a book packed with well-ordered information. Inevitably opinions 
will differ on the relative weights that ought to be attached to the vast range 
of topics that it covers. So wide is the range, indeed, that one suspects that 
it might have been a still better book if the author had allowed himself more 
space to develop some of his themes. But it is a good, eminently sound 
book. It can be recommended to students either as a main textbook or for 
further reading and reference, and its practical down-to-earth approach will 
attract a number of non-academic readers engaged in administration. Its 
author has succeeded in bringing off an extremely difficult feat. He has 
written the most comprehensive work yet published on English administrative 
law, and at the same time he has made a notable contribution to legal literature. 


S. A. DE SMITH. 


OFFENDERS 48 EmPLOYEES. An Inquiry by the Cambridge Institute 
of Criminology. By J. P. Mart. [London: Macmillan & 
Co., Ltd. 1962. xiii and 178 pp. 85s. net.] 


Wuar is the attitude of employers, large and small, to applicants for jobs 
who are known to have been “in trouble” with the police? What happens 
when an employer discovers that a worker has concealed his criminal record? 
And how do ex-offenders get on as employees? Does their work on the whole 
compare very unfavourably with that of others? And do they represent a 
reasonably safe bet or great risk of trouble to a firm taking them on? About 
all these and kindred questions we depend largely on guesswork and specula- 
tion, yet it is plain that no adequate system of after-care can be built up 
unless we are prepared to find the answers and honestly to face them. 

Few factors are of more immediate practical significance for any lesting 
success in the attempt to cope with rising crime figures than the way society 
deals with offenders upon their release from prison. To reabsorb them into 
the community by giving them an opportunity to do honest and productive 
work is admittedly the only way to prevent recidivism, but neither systematic 
vocational training in prison, nor proper co-operation between the authorities 
and prospective employers helps to smooth the crucial change-over. A wholly 
new, far bolder and more imaginative policy is needed to tackle this problem, 
but before it can gain shape it is essential to collect precise and reliable 
data where, as Dr. Radzinowicz says in his short preface, our ignorance is 
still so “ profound.” 

My suspicion that the problem is not soluble simply by a little more good 
will all round, as wishful thinking might have us believe, but that, on the 
contrary, we may have to accept some rather unpalatable truths, is fortified 
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after reading Dr. Martin’s preliminary study Offenders as Employees, and this 
is so despite the fact that Dr. Martin himself seems to take a rather hopeful 
view of his findings. His present work, undertaken under the auspices of 
the Cambridge Institute of Criminology as part of a larger inquiry into the 
social consequences of conviction, attempts to gain, by way of a sample sur- 
vey, some guidance about employers’ experiences and practices in dealing 
with ex-offenders. A further investigation already in progress is to complete 
the picture from the point of view of offenders, by following their careers 
over a period of time to establish their chances of getting or keeping work. 

Just how far we are still from any workable approach to this whole issue 
is perhaps best illustrated by an extract from an express statement by a 
government department on its policy with regard to the employment of 
offenders, printed as an appendix to this volume. “It would be extremely 
unlikely,” we read there as if the state were determined to cut off its nose 
to spite its face, “that any man would be engaged if he were a persistent 
offender or if he had convictions which raised doubts about his personal 
integrity” (italics mine). If this is the avowed attitude of the largest 
employer of all, we can count ourselves lucky if the rest does not follow 
this example to the letter. In fact what seems to emerge from this survey 
is that private employers tend to decide on the recruitment of ex-offenders 
not on any hard-and-fast lines, but rather on an ad hoo basis in more or less 
pragmatic fashion, or prefer even, perhaps in most cases, to remain in ignor- 
ance altogether. Actually, there is always a fairly wide field where, like in 
the building industry, workers are by tradition taken on without any ques- 
tions being asked. The work there available, however, is of the unskilled, 
often seasonal or even casual kind and therefore least calculated to offer 
even a modicum of much-needed stability. Morgover, any unfavourable fluc- 
tuation in the labour market is likely to throw onto the streets at once an 
increasing number of newly discharged, or still quite unsettled ex-offenders. 

On the chances for a more permanent settlement of this fluid element in 
the population the present study unfortunately throws no very clear light. 
A number of interesting suggestions of course do present themselves. Some 
of these crop up more or less incidentally, like the fact that “few” of the 
men included in the sample had been assisted in obtaining employment by 
probation officers or other welfare workers. Others arise merely by impli- 
cation, like the fact that it does not seem to have occurred to the investigators, 
nor to any of the employers questioned, to ask what training, if any, an 
ex-offender might have obtained in prison. Any chance there might be of 
keeping track of more or less criminal elements in the labour force seems to 
be endangered by the double-edged, but apparently wide-spread and very 
understandable inclination of employers to deal with all but the most serious 
offences among their workers or staff without calling in the police, thus 
taking the law into their own hands “to save trouble.” 

Neither in these hints, nor in the more general statistics provided in this 
book, is there anything much that was not, in substance, known before. The 
general pattern that emerges is confusing. This may be due, in part, to 
difficulties inherent in the subject, not least the necessity of not revealing 
individual names and cases to employers. It is difficult, however, to avoid 
the impression that Dr. Martin and his helpers might have been better 
advised if they had tried to concentrate on a few vital issues instead of try- 
ing to find out rather too much at once. Another reason why the results of 
this investigation, as here presented, strike one as somewhat disappointing 
when measured by the extreme interest and importance of the subject is that, 
faced with a largely uncharted field, the author has got so bogged down in 
explaining the technique employed in this survey that in the end the patient 
reader knows far more about his methods of inquiry than about the substan- 
tive questions at issue. There is a danger, often noticed, that to the pro- 
fessional sociologist a given quantitative analysis becomes a purpose in itself, 
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rather than the means to an end. Dr. Martin’s work has not wholly escaped 
this trap. What use, for instance, can there possibly be in telling us minutiae 
like “that on the whole it was preferable to telephone for an appointment” 
before interviewing employers, or in reprinting, on no less than eighteen full 
pages, all the various (and most cumbersome) forms that employers were 
asked to fill in? 

If in this, technical, respect the “documentation” here provided shoots 
rather beyond the mark, the practical conclusions drawn from the sample 
survey, as summarised at the end, are far more sweeping than is borne out 
by this very limited sample. I, for one, would have to see far more evidence 
than is here provided before I might accept, without question, the unqualified 
statement that “placement” of ex-offenders with larger firms is to be pre- 
ferred, if possible, or that “men who conceal their records should not be 
viewed with suspicion on that account.” As for the final statement, on the 
very last page, where Dr. Martin asserts that his survey has succeeded in 
showing that “some, at least, of the fears and suspicions towards men 
labelled criminals are unfounded,” this can only be taken as an expression of 
an unexceptional sentiment, but not as proven fact. Prospective employers 
might be forgiven for contrasting it with the statement on p. 61 in the book 
where we read that “in larger firms between a quarter and a third of the 
ex-offenders did well as employees,” while in smaller firms no more than one 
in six was judged satisfactory. What is worse, this dismal piece of informa- 
tion is based on statistics not, apparently, as one might think, drawn from 
ex-prison inmates alone, but from an overall figure, indiscriminately lumped 
together, of all who were known to have come into conflict with the law at 
one stage or another of their lives, including for minor, perhaps very minor 
offences dealt with by probation or fine. 

H. A. HAMMELMANN. 


Amos & WALTON’S INTRODUCTION TO Frencu Law. Second edition. 
By F. H. Lawson, A. E. ANTON anD L. Nevmu Brown. 
[London: Oxford University Press. 1968. xvi and 898 pp. 
(including index). 50s. net.] 


Tas first edition of this book appeared twenty-five years ago, so that a new 
edition is now exceedingly welcome and certainly not untimely. The original 
edition speedily established itself as an admirable introduction to its subject- 
matter and it may be said at once that the editors of the new edition have 
done a truly excellent job in rendering this book both up to date and even 
more useful to those for whom it is intended. 

As with the first edition, the book is addressed primarily to practising 
lawyers, to enable them to form a general idea of the character of French 
Law and so assist them in the drafting of cases for the opinion of legal 
experts in the field of French Civil Law. In fact, however, both the authors 
and the editors are a little too modest in this suggestion, for there is little 
doubt, particularly with the increased interest in comparative law in this 
country, that the book serves an admirably useful purpose in affording a 
general introduction to its subject-matter for all those who are concerned 
with any aspect of comparative law. Indeed, the new editors do point out 
that the book is also addressed to academic lawyers and law students, in the 
hope that these may be induced thereby to make a first approach to an 
unfamiliar legal system. Although the scope and size of the book clearly 
cannot make it serve as a textbook on the topics dealt with, nevertheless the 
approach of the book is a very scholarly one and undoubtedly provides a 
very sound statement of the rules of the French Civil Law, despite the 
necessary exclusion of a good deal of the details and qualifications which 
would be found in a textbook in the full sense. 
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It must be conceded that one worthy objective of the new editors, ‘namely, 
the understanding of the civil law which might be rendered necessary in a 
very practical sense if the United Kingdom in fact became a member of the 
Common Market, has since been overtaken by events and rendered, for the 
time being at least, nugatory. Nevertheless this in no way diminishes the 
practical value of this new edition. The book does indeed place very great 
emphasis on practical considerations of which an illustration may be given 
in the advice which appears on p. 28 as to the circumstances in which either 
an avoué or a notary should’ be instructed. Again, in the section dealing with 
matrimonial régimes there are some very valuable explanations of notarial 
practices in relation to these matters, which serve to throw a good deal of 
light upon the realities of matrimonial property law in present-day France. 
Nor does the book limit itself merely to stating the existing law but goes 
on in appropriate instances to consider proposals for reform which are at 
present under consideration in French legal circles, for instance in the case 
of proposed changes in French matrimonial property law. 

The general scheme of the original work, which was found to be eminently 
well organised for its purpose, has been rightly retained, and the editors have 
also been successful in not substantially increasing the bulk of the work. 
The number of pages in the original edition was 864; in the new edition it 
is 878, so far as the text is concerned. It would seem however that the 
present edition is somewhat longer than would appear from this as the print 
on the new pages is rather smaller, but nonetheless readable on that account. 
The new edition also omits the lists of articles cited from the French codes 
and also the lists of statutes and decrees, etc., which seems rather a pity and 
perhaps a false economy. 

As in the case of the origina] volume, the title is a little misleading since 
the book does not purport to be a general introduction into French Law as 
a whole but only into the civil law as dealt with in the code, but there is 
also a useful though rather brief chapter on Commercial Law, in which, after 
a short introduction, the authors discuss briefly some of the main institutions 
of the French commercial code, particularly in so far as these have some 
impact upon various aspects of the civil law itself. One may perhaps be 
permitted a slight regret that the chapter on Commercial Law has not been 
more fully expanded, since there does appear to be a certain lack of balance 
between the comparatively full treatment of such matters as mortgages and 
the rights of creditors, as against the short chapter into which the Commercial 
Law has had to be compressed. 

One aspect of this new edition which it is thought will be particularly 
gratifying to the ordinary English lawyer is that the editors do not hesitate 
to evaluate the significance of particular legal institutions, rather than simply 
relying upon their formal exposition, and further that they are at pains to 
emphasise the modern developments of particular legal institutions not only 
so far as formal rules are concerned, but as to the actual working of these 
institutions. Thus, in relation to the present divorce law it is pointed out 
that in substance the French courts do now permit divorce by mutual con- 
sent, and the discussion on standard form contracts is of great assistance in 
enabling the English lawyer to see the way in which the French Law of 
Contract is tending to develop on lines very closely comparable to his own. 
Again, the treatment of leases, although necessarily very brief, does present 
the reader with a very useful picture of the way in which tenants may or 
may not enjoy protection in relation to particular types of letting, an aspect 
of the Law of Landlord and Tenant which of course bulks very large in our 
own system. 

One of the admirable features of the original edition was the fact that, 
although the text was packed tight with detailed information, it was never- 
theless extremely readable and clearly expounded. The editors have been 
very successful in preserving this feature of the original book so that it can 
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be read through with pleasure, notwithstanding the very high degree of con- 
centration that the detailed nature of the subject-matter calls for. This is 
an extremely important feature of the book as a whole, for if the aim is to 
stimulate interest and understanding of another legal system as a whole, it 
is vita] that the reader should not find himself lost in a mass of inadequately 
digested detail, expounded in a dry and formal way. On the contrary, the 
reader here will not only find his attention fully stimulated but also he will 
find the readability of the book greatly increased by the constant references 
to the practical aspects of the working of the legal system. 

One or two comparatively minor points do seem to be rather obscurely 
stated and further clarification would, it is felt, assist the reader. Thus on 
p. 45 the statement that a minor can always repudiate and treat as invalid a 
payment made to him, does not seem to be very clearly stated, for it is far from 
plain in what circumstances a minor might wish to repudiate a payment in 
this way. Again, on p. 98 the discussion of the confidential character of 
letters and the protection of the sender’s general right to privacy is not very 
clearly related to any right of copyright which might exist in such letters. 
On p. 180 it is baldly stated that Emphyteusis is limited to ninety-nine years 
but no explanation is given of the nature of this institution in French Law. 
On p. 188 there is a definition of “ obligation” which seems unduly restric- 
tive, and there seems to be a certain lack of co-ordination between the 
various references to the formalities and validity of donations when one tries 
to assess the effect of the rather different statements which appear respec- 
tively on pp. 106, 140, 150 and 152 of the work. The discussion of what is 
termed “compensation” on p. 145 might be rendered clearer to an English 
lawyer by describing it in the familiar English legal parlance of “set-off,” 
and there appears to be some discrepancy in the rates of interest stated on 
pp. 184 and 856. On p. 165 the discussion of force majeure does not seem 
to be clearly reconcilable with the discussion on impossibility on p. 186. On 
p. 197 the exposition of the law of enrichment without cause would be greatly 
clarified for the reader if rather more particular examples of its application 
had been stated. On p. 218 it is suggested that the word “omissions” would 
be a better term than “abstentions” which is there discussed in relation to 
liability. Again, on p. 222 the phrase that there are “temperaments” to the 
harshness of the law is hardly admissible as English. 

The above are indeed very minor matters but it is thought that they might 
be deserving of consideration in any subsequent edition. It remains only to 
say that as the original authors point out, France has by her civil code done 
a great export trade in law, and there is little doubt that the labours of the 
present editors will assist in effecting an even greater increase in the volume 
of this trade, whether this country does, or does not, ultimately become a 


member of the Common Market. 
Dexxis Loy. 


INTERNATIONAL Law AND THE Use or Force sy States. By I. 
Brown. [Oxford: Clarendon Press. 1968. xxviii and 521 
and (index) 11 pp. £8 185s. net.] 


Ix this extremely thorough work (there are over one hundred pages of 
sources) Dr. Brownlie surveys, in the light of practice and treaties over the 
last half century, the extent to which states are still entitled to resort to 
force outside the United Nations. His basic premiss is that there is now “a 
strong presumption of illegality whenever force is used as an instrument of 
national policy.” (p. 214.) In the light of this attitude the right of self- 
defence for example is defined very narrowly, while on the other hand 
Article 2 (4) of the United Nations Charter is given a wide interpretation. 
The author modestly confesses to the possibility of there being “ some longeurs 
in the detailed record of decisions of governments, trials, and the incidents 
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of state practice.” The reader need not however be alarmed by this state- 
ment. This book compares favourably with the many legal works which fall 
into the category of books which, once put down, can hardly be picked up. 

Although the body of the book is devoted to an examination of modern 
practice and theory Dr. Brownlie nevertheless attempts in his first chapter 
an historical survey which covers, in eighteen pages, two and a half thousand 
years. Inevitably one is reminded of Sellar and Yeatman. Scholasticism for 
example is dealt with in fifteen lines plus a note in which is listed “the more 
notable” theologians of the thirteenth century (p. 6). To readers with any 
historical knowledge such a survey is of doubtful value. To readers without 
any historical knowledge such an account may well give the impression that 
nothing of any real importance was said on the subject of war before this 
century. 

The remainder of the first section of the book in which the author con- 
siders modern practice, the Kellogg Pact and the Covenant and Charter is 
in impressive contrast. He is fully convinced of the importance and value of 
the pact. “To challenge the legal value of the pact on the grounds that it 
has no effective sanctions and that it has often been violated is either to 
challenge the existence of an international legal order or merely to point to 
the unsatisfactory nature of this legal order . . . It finds strength_in_ its 
universality, its immunity from denunciation, and “the emphatic prohibition 
it contains.” (p. 92.) What is the value of a prohibition which does not 
prohibit? Dr. Brownlie cites the Nuremburg Trials as showing the impor- 
tance of the pact. It is difficult to believe that the Allies’ decision to try 
the German leaders was determined by the existence of the pact. 

The meanings of Article 2 (4) and 51 are fully discussed. On the first 
article Dr. Brownlie rejects the Stone-Bowett approach; he prefers to inter- 
pret the provision as a prohibition simpliciter on the use of force, relying 
on the travaun préparatoires. Surely here it is relevant to apply the test, 
what does the treaty mean? ‘What the parties intended it to mean is 
irrelevant. Nor is the reviewer convinced that the provision is ambiguous 
and therefore in need of interpretation in the light of the travaux prépara- 
toires. On Article 51 the author argues that it defines the right of self- 
defence for members and is not qualified by customary rights. In any case 
by 1945 the right of self-defence under customary law was no wider than 
that given by Article 51. 

Other sections consider criminal and delictual liability for wrongful resort 
to war and such other problems as reprisals, intervention and non-recogni- 
tion. Dr. Brownlie defends the value of the latter doctrine not as a sanction 
but as a “legal assessment of a situation” (p. 423). It is, he asserts, logical 
to combine this with de facto recognition of the factual situation. The 
reviewer prefers the view of Ross, “A non-recognition of a firmly established 
position which is not followed by political instruments of power for an 
effective struggle against that which is considered unjust cannot fail to look 
slightly comical.” (Textbook of International Law, p. 117.) 

Dr. Brownlie’s book gives rise to a number of general questions. First, 
is it wise to attempt to regulate so strictly the use of force in a community 
which lacks effective police power? Law maintains order in society but can- 
not create it. To define too closely the circumstances in which a person may 
defend himself in the absence of an efficient police force is to load the balance 
in the criminal’s favour. 

Secondly, what is the value in determining the existence of a customary 
rule of law of statements which are contradicted by the practice of the 
makers? Is the following “important declaration” issued by the Soviet 
government in 1988 anything more than propaganda? “The Soviet State... 
has pronounced in the most decisive fashion against annexations and exactions 
as a result of military conquest or of occupation by violence. These prin- 
ciples logically lead to absolute respect for the territorial integrity and for 
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the political, social, economic and administrative independence of all states, 
to the inadmissibility of the settlement of international conflicts by any non- 
pacific means .. .” (quoted p. 94). Similar reservations may be felt about 
the Five Principles of Peaceful Co-existence which are listed at p. 118. The 
footnote at p. 119 is a little less than explicit about relations between India 
and China since the promulgation of the Five Principles. Lastly, the reviewer 
doubts whether the statements made after the Suez affair by the governments 
of Russia, China, Bulgaria and Czechoslovakia proclaiming the liability of a 
state which illegally resorts to force to pay compensation are of any value as 
evidence in the light of the refusal to recognise such an obligation by these 
states in respect of their own delicts (see p. 146, note 2). 

Thirdly, this book emphasises again the peculiar nature of the international 
legal system. Stone has written in' connection with the Austinian theory of 
law that “It seemed absurd for international law to give up its ‘legal’ ghost 
in the very age when, for the first time, it seemed to be acquiring some of 
the richness of principle and the constancy of practice which mark a going 
legal order.” That international law still falls short on both heads is shown 
by the paucity of case law on the use of force (contrast the three pages here 
with the ninety-eight of Snell’s Equity or the eighty-five of Dicey’s Conflicts). 
Unfortunately there is no reason to suppose that things are improving. 
Speaking of the International Court Professor Jennings has pointed out that 
cases in which the merits of a dispute are even argued before the court, much 
less decided by it, are becoming rare. Nor does the international] order show 
any improvement in constancy of practice. Dr. Brownlie seems to concede 
this by arguing that, taking into account the colonial wars of the nineteenth 
century, things, if they have not got better in this century have got no 
worse. Some writers would seek a remedy through such moves as revising 
the United Nations Charter. This and other reforms are merely putting the 
cart before the horse. Neither charters nor pacts can ensure peace unless the 
world wants peace. Until then it is difficult to see how any system can 
improve on the results attainable by a diplomacy based on political realities. 


Pav. Jackson. 


Law IN THE SERVICE OF PEacE—Two Conceprs. [Brussels: Inter- 
national Association of Democratic Lawyers. 1968. 59 pp.] 


Ir is not easy to obtain accurate and up-to-date information on Communist 
views and theories of law or even of international law where such knowledge 
is obviously indispensable. This pamphlet which contains a forceful and 
concise statement, in English, of Communist ideas on international law there- 
fore deserves attention. It was written in answer to the efforts of a com- 
mittee of the American Bar Association to organise World Peace Through 
the Rule of Law, but it is really addressed to lawyers in countries which have 
recently emerged from colonial rule. The anonymous authors of this pamphlet 
must know that progressive opinion in western countries is not likely to be 
attracted by the heavy emphasis they place on sovereignty, by their defence 
of the veto, refusal to extend the compulsory jurisdiction of international 
courts, and unwillingness to recognise individuals as subjects of international 
law. But these views and attitudes are presented so as to appeal to opinion 
in newly independent countries. Thus, sovereignty is described as “a prior 
condition for the constitution of a legal community of nations sprung from 
different civilisations and invested with different institutions”; the theory of 
the primacy of international law is rejected since “states or groups of states 
playing a preponderant part in the creation of international law would be 
in a position to dominate the less influential states”; international disputes, 
it is claimed, should be settled by direct negotiation rather then by an inter- 
national court which would have been quite unable to achieve the liquidation 
of the colonial system. 
Vor. 27 9 
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The pamphlet contains a number of dogmatic assertions and exaggerations 
which cannot carry conviction in any quarter, such as the description of the 
complaint of the German Communist Party as “the only really important 
one” ever brought before the European Commission of Human Rights, or 
the claim that the International Monetary Fund and the International Bank 
“do not grant assistance where most urgently needed, but only where the 
greatest political profit can be found”; on the other hand the pamphlet makes 
effective use of such debating points as the failure of the western powers to 
honour the gentleman’s agreement concerning the composition of the Security 
Council, or the omission of economic, social and cultural rights from the 
European Convention for the Protection of Human Rights and Fundamental 
Freedoms. 

It is undoubtedly depressing to find that on this and on most other sub- 
jects a negative and backward-looking attitude has been adopted even if at 
times it is remarkably close to that taken on this side of the Iron Curtain. 
Thus the argument that the international protection of human rights ignores 
that international law exists to regulate relations between states is similar 
to that advanced on behalf of the Foreign Office to justify its non-acceptance 
of the right of indivdual petition and of the compulsory jurisdiction of the 
European Court of Human Rights. Again, the statement that “in an 
integrated Europe economic policy will no longer be decided by governments 
elected by the people, but by supra-national agencies over which they have 
no control,” might have come from sources quite uncontaminated by Com- 
munist doctrine. The fact that according to this doctrine theories and 
principles of law must be revised so that they can best serve the changing 
needs of the moment offers perhaps the only promise of better understanding 


between international lawyers. 
J. Unazn. 


Sovier LEGAL Institutions. By KAZIMIERZ GRZYBOWSKI. [Ann 
Arbor: The University of Michigan Press. 1962. xiv and 286 
pp. $7.50 net. Distributed in the U.K. by The Cresset Press, 
Ltd. 50s. net.] 


Mosz of us have heard the story of the Polish schoolboy who, on being told 
to write an essay on elephants, started “There are no elephants in Poland 
and in any case elephants have nothing to do with the struggle of the Polish 
people for national independence.” Reading this book one cannot help 
wondering whether Dr. Grzybowski was the schoolboy concerned. The 
“blurb” says “Soviet Legal Institutions considers the following questions: 
Have the laws of property, inheritance, copyright, damages for moral wrongs, 
and libel contributed to individual freedom in the Soviet system? What 
changes were made in legal philosophy and practice by the Lenin and Stalin 
governments, and what are the contemporary trends in the enforcement of 
social order? The relationship of government, social change, and the law is 
studied in this comparison of the Soviet system with systems of open societies.” 
In fact the book is not greatly concerned with these important questions and 
is very much concerned with the incorporation of Soviet-inspired institutions 
into the legal systems of the European People’s Democracies and especially 
of Poland. Dr. Grzybowski’s researches in Polish law are of great value, but 
one feelg that they could have been published under a less misleading title 
than Soviet Legal Institutions. The constant itch to digress from Soviet law 
to Polish law sometimes leads to quite ludicrous results: eight of the eleven 
pages of the section on “Crimes of Officials” are devoted almost entirely to 
decisions of Polish and Bulgarian courts, and the only Soviet case cited in 
the section runs contrary to the whole argument. In the section on “ Libel” 
there is not a single reference to any Soviet enactment, court decision, or 
legal author, and after a few generalities about libel in Soviet law supported 
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only by a quotation from an article by Zhdanov published in a philosophical 
journal in 1947 we plunge straight into an account of the position in Poland 
complete with detailed references. Short paragraphs on the Hungarian and 
Yugoslav law of libel complete the section. 

It may well be that on many of the topics covered by this book the Polish 
Jaw is virtually identical with the Soviet, but this is not something that can 
be assumed, and if Dr. Grzybowski is so sure of it, why cannot he give us 
the Soviet references? The citation of decisions of the courts of one country 
as evidence of the state of the law in another country is an unwelcome 
departure from the orthodox canons of legal scholarship and not one calculated 
to increase respect for the science of comparative law. The reference “77 
Journal de droit international 892” for the well-known case of Krajina v. 
Tass Agency is unlikely to inspire much confidence that the author makes 
use of the best sources of information available, and in fact on many points 
there is much more recent source-material than that cited by Dr. Grzybowski. 
Unfortunately no indication is given of the date for which it is claimed that 
the statements of law given were true; for the greater part of the book no 
material later than the summer of 1960 appears to have been used, but for 
Chapter V sources published as late as the summer of 1961 have been 
drawn on. 

All this does not mean that the book is not worth reading. On the 
contrary it contains a great deal of miscellaneous information of great interest, 
and Dr. Grzybowski’s comments are well-considered and deserve respect. 
However a title more descriptive of the contents of the book would have 
been “Random Jottings and Observations on Law and Jurisprudence in 
Eastern Europe.” 

E. L. Jormvson. 


STUDIES CRITICAL AND COMPARATIVE. By T. B. SMTH, Q.C., D.C.L., 
LL.D., F.B.A. [Edinburgh: W. Green & Son, Ltd. 1962. 
xxxvii and 292 and (Tables of Cases and Statutes and index) 
82 pp. £8 net.] 


Durme the past few years Professor T. B. Smith has lectured and written 
with authority upon a number of aspects of Scots law which have previously 
been inadequately discussed in print. Many of his essays have been published 
in countries where there exist what the author terms “mixed systems” of 
law, systems influenced or moulded partly by Civil law and partly by Anglo- 
American common law. The republication of these essays together in a single 
volume is thus to be most warmly welcomed. The papers are preceded by an 
introductory essay in which Professor Smith discusses briefly the various 
mixed systems of the world, which include Scotland, Malta, the Channel 
Islands, South Africa, Southern Rhodesia, Ceylon, Quebec, Louisiana, parts 
of Latin America, Mauritius and the Seychelles, and in which the outhor 
states his view that Scots law provides a unique basis for the consideration 
of how the two great systems of law interact on each other when competing 
for supremacy. Quite apart from other features of this book, the footnotes to 
the introductory essay comprise a most valuable bibliography of the literature 
available on the nature of the different legal systems discussed. For the Scots 
lawyer certainly, and probably for many English lawyers too, all sixteen of 
the specialist essays in this book are of great interest, though of course 
criminal lawyers may not be much concerned about pollicitatio (the subject of 
the tenth essay), nor will specialists in the law of obligations necessarily want 
to read about diminished responsibility, bail before trial or other aspects of 
the criminal process (the subjects of the last three essays). But the interests 
of most lawyers are covered. The reviewer’s own favourite essay is the first, 
“The Union of 1707 as Fundamental Law,” republished from Public Law, but 
all are incisive and thought-provoking. The author has taken pains to bring 
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them up to date, and has included recent references and comments, usually 
either as footnotes or as appendices or addenda. The whole volume is well 
produced, and it is a very valuable addition to the published learning of 
Scots law, pointing many lessons for the English lawyer. 


D. C. M. Yarorry. 


THe ARGENTINE PENAL Copre. Translated by EmMmmIo GONZALEZ- 
Lorez, With an Introduction by Ricarpo Levene. (American 
Series of Foreign Penal Codes No. 6.) [South Hackensack, 
N.J.: Fred B. Rothman & Co.; London: Sweet & Maxwell, 
Ltd. 1968. xii and 114 pp. 82s. 6d. net.] 


Tus translation appears as the first South American volume in the series 
sponsored by the Comparative Criminal Law Project of New York University. 
The choice seems to be due less to any inherent value or interest of the 
Argentine Code (which indeed is slight) than—as the Editor of the series 
writes in a short preface—to the fact that “the people of the United States 
have long been bound to (their) friends in the Argentine by a lasting bond 
of friendship, by a sharing of political and cultural convictions,” etc. In 
a long introduction Prof. Levene traces the development of criminal studies 
in the Argentine and lays much emphasis on the principle of individualisation 
of punishment which is said to inspire Argentine criminal law. In fact, 
however, this piece of legislation, which appears to have been passed in 
1921-22 (not even this is clearly said) but in many respects resembles more 
nineteenth-century European Codes, contains nothing particularly noteworthy 
either in its rather conventional general part, or in its special part with its 
rigidly-fixed (and often rather savage) minimum sentences. Moreover, it 
seems fairly clear that not all these provisions can be, or are, now enforced 
as they appear on paper. Since publication conditions preclude any sort of 
comment to the individual articles of the Code, it might have been more 
useful to the foreign student if the sixteen pages of the introduction had 
been devoted to a short general discussion of the role played by the Argentine 
courts in the interpretation and enforcement of the criminal law, and to 
recent trends towards amendment and replacement of its provisions. 


H. A. HAMMELMANN. 


Acra JURIDICA, 1960. Edited by Proressor B. BENART. General 
Editors: Proressor D. V. Cowen, Dz. Wourer DE Vos and 
Proressor T. W. Price. [Cape Town and Amsterdam: A. A. 
Balkema. 1961. viii and 891 pp. £8 net.] 


To mark the fiftieth anniversary of the South African Union this collection 
of articles and reviews was produced under the auspices of the Faculty of 
Law of the University of Cape Town. There are twenty-two articles and 
nine book reviews. Dr. Versfeld gives a clear presentation of Aquinatic 
views of justice and human rights, emphasising the relation between justice 
and the search for truth. Mr. Davenport, a member of the history depart- 
ment, contributes a pessimistic account of civil rights in South Africa since 
1910. Messrs. May and Mitchell of the Natal Bar argue that the federal 
element in provincial administration disappeared with the passing of the 
Senate Act, 1955, and has been restored by the Act of 1960, since the 
provinces are not equally represented in the senate. Mr. Douthwaite’s article 
on “South Africa and the Law” is too superficial to be of much value. 

The next nine articles survey particular branches of the law from the 
point of view of their development since Union. The best are Dr. Joubert’s 
account of the development of the fideicommissum in South Africa and in 
particular of its development as a real right in relation to immovable 
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property, and Professor de Wets pungent evaluation of some crucial 
decisions and statutes in modern contract law. Both these essays are in 
Afrikaans. Dr. Spiro’s thorough analysis of the case law and legislation on 
parent and child is in English. 

Many of the other contributions are not without interest but some 
attempt to cover too wide a field and so lapse into superficiality. By end 
large the volume is extremely interesting and contains something for everyone, 
whether his interests be practical, historical or philosophical. 


A. M. Honors. 


A Drexst or Sourn ArRICAN Native Crvm Case Law, 1894-1957. 
By H. W. Warner, Late Permanent Member, Southern Native 
Appeal Court. [Cape Town, Wynberg and Johannesburg: 
Juta & Co., Ltd. 1961. xii and 490 pp. £10 2s. net.] 


Mn. Waswer, who during a career in the public service has had considerable 
experience as a judicial officer in connection with civil cases between 
“natives,” has compiled this useful digest of 4,704 such cases decided between 
1894 and 1957 by the various Native Appeal Courts. The digest contains all 
the reported decisions in such cases. The decisions are of interest not merely 
to those interested in the customary law of the various Bantu peoples but 
also to students of the modern Roman-Dutch civil law which is applied in 
a great many—perhaps about a third—of the decisions, particularly those 
concerned with property law, delicts and procedure. This digest will take 
its place alongside Bisser and Smith’s digest of cases decided in the Supreme 
Court. 
A. M. Honoka. 


Maasporr’s Institutes oF Sours Arrican Law. Volume II. 
Seventh Edition. Edited and revised by C. G. HALL, Q.C., 
LL.D. (Stellenbosch), Judge-President of the South West Africa 
Division; formerly Judge of the Cape Provincial Division and 
Judge of Appeal in the Appellate Division of the Supreme 
Court of South Africa. [Cape Town, Wynberg and Johannes- 
burg: Juta & Co., Ltd. 1961. xxviii and 874 pp. £5 ls. 6d. 
net. | 


Tue revision of this volume of Maasdorp has been a great deal more 
thorough than that of the sixth edition produced twelve years previously. 
As the editor says, he has rewritten the first six chapters of the book and 
laid stress on recent decisions of the Appellate Division. Still, there remain 
notable absentees, even in this field. Thus, no mention is made of Acacia 
Mines v. Boshof, 1958 (4) S.A. 830 (A.D.), an important decision on the law 
relating to the abandonment and novation of contracts. The decisions of 
inferior courts have been rather neglected. Surely Hall v. Milner, 1959 (2) 
S.A. 804, in which Grobler and Potgieter JJ. rejected the distinctions between 
representations, conditions and warranties and held that when the seller of a 
business had stated in the course of negotiations that the liabilities did not 
exceed the value of the stock restitutionary damages could be obtained by 
the buyer under the actio quanti minoris, is an important decision? Yet it 
does not appear in the table of cases, nor does Knight v. Hemming, 1959 (1) 
S.A. 288 (F.S.C.), which decides an important point about the legal effect 
of the buyer’s failure to discover a defect in the res vendita which expert 
inspection would have revealed. The editors policy of citing Appellate 
Division decisions has not extended as far as Chapter XX (Quasi-Contracts) 
since two leading cases on condictio indebiti (Bell v. Esselen, 1954 (1) S.A. 
147 (A.D.) and O.I.R. v. Visser, 1959 (1) S.A. 452 (A.D.) ) are omitted. The 
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reviewer regards both of them as wrongly decided but this cannot serve as 
an excuse from the editor's point of view since he states that the book is 
designed specifically for practitioners and disdains criticism of the decisions 
which “appear to me to have, from the point of view of the practitioner, no 
value at all” 

Hence it is not, unfortunately, possible unreservedly to welcome this 
edition of Maasdorp on Oontraots, though it certainly represents a great 
advance on its predecessor. 

A. M. Honors. 


CORRESPONDENCE 


Tue Eprror, 
The Modern Law Review. 


Sir, 


Mr. Robert Stevens in his note? on the Basic Slag case? suggests that 
the courts interpret income tax legislation with benign benevolence in favour 
of the taxpayer and cites for his proposition the highwater mark of tax 
avoidance—the Duke of Westminster's case® So far so good. He states, 
however, that “This attitude of strict legality, drawn in favour of the tax- 
payer, has been maintained in revenue cases with the exception of occasional 
legislative intervention and isolated judicial interpretations.” It is on this 
point that I take issue with Mr. Stevens and would suggest that the very 
opposite is true. 

Nowadays, taxation pirates are usually hanged, no matter how ingenious 
their schemes or how patently ambiguous the language of the Act. 

Two quotations will suffice as indication of the present-day fudicial 
attitude. 


“ For years, a battle of manoeuvre has been waged between the legislature 
and those who are minded to throw the burden of taxation off their own 
shoulders on to those of their fellow subjects. In that battle the legisla- 
ture has often been worsted by the skill, determination, resourcefulness 
of its opponents of whom the present appellant has not been the least 
successful. It would not shock us in the least to find that the legislature 
has determined to put an end to the struggle by imposing the severest 
penalties. It scarcely lies in the mouth of the taxpayer’, who plays with 
fire to complain of burnt fingers.” 4 


And again 


“My Lords, of recent years much ingenuity has been expended in certain 
quarters in an attempt to devise methods of disposition of income by 
which those who were prepared to adopt them might enjoy the benefits 
of residence in this country while receiving the equivalent of such income 
without sharing in the appropriate burden of British taxation. Judicial 
dicta may be cited which point out that, however elaborate and artificial 
such methods may be, those who adopt them are ‘entitled’ to do so. 
There is, of course, no doubt that they are within their legal rights, but 
that is no reason why their efforts, or those of the professional gentle- 
men who assist them in the matter, should be regarded as a commendable 
exercise of ingenuity or as a discharge of the duties of good citizenship. 


1 (1963) 26 M.L.R. 547. 
2 [1963] 1 W.L.R. 727. 
+ oes A.C. 1. 
er Lord Greene M.R., Lord Howard De Walden v. I.R.0. [1042] 1 K.B. 889 
at p. 897. 
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On the contrary, one result of such methods, if they succeed, is, of course, 
to increase pro tanto the load of tax on the shoulders of the great body 
of good citizens who do not desire, or do not know how, to adopt these 
manoeuvres.”5 (Both schemes failed.) 


It is almost safe now to suggest that any ambiguity in a taxing Act will 
be construed in favour of the Commissioners as evidenced by the sad fate of 
Mr. Hinchy. 

This gentleman had failed to declare the interest from his savings bank 
account with the result that he was assessed £18 less than he should have 
been. Diplock J.¢ awarded the Commissioners £20. The Court of Appeal 7 
increased this sum to £62 15s. and on appeal to the House of Lords this 
windfall was increased to almost £400. I do not think that Mr. Hinchy 
agrees with Mr. Stevens either. 


P. Genser. 
Brisbane, Australia. 


Tue Enprror, 
The Modern Law Review. 
Sir, 

You have been so kind as to invite me to comment on Mr. Gerber’s letter. 
Briefly, I am totally unconvinced by his views, and entirely unrepentant for 
my own. 

When I said of statutory construction in revenue cases that the “ attitude 
of strict legality, drawn in favour of the taxpayer has been maintained in 
revenue cases, with the exception of . . . isolated judicial interpretations” I 
was not purporting to make an exhaustive examination of judicial attitudes. 
I trust this was clear from the text. I was writing about British restrictive 
practices legislation and not about British tax law; and clearly my remarks 
had to be of a shorthand nature. Even within this context, however, the 
essence of my comment appears to be entirely correct. If, perchance, it is 
erroneous, I shall console myself in the knowledge that my misunderstanding 
is shared by the leading authorities on tax law! and statutory construction.? 

“Isolated ” is not a word that can be easily quantified. But the three cases 
cited by Mr. Gerber are totally unconvincing in their effort to show that the 
use of the word was incorrect. The two quotations, used to illustrate 
“present-day judicial attitudes,” are both from cases decided over twenty 
years ago during the Second World War. Even if I had been setting out to 
write about British tax law, I am afraid I should have assumed it was com- 
mon knowledge? that the courts (or rather some of the judges) relaxed their 
traditional strict interpretation of tax statutes during the 1989-45 War. The 
third case cited by Mr. Gerber, Hinchy’s case, is an ideal example of the 
“isolated ” decision I had in mind. 

Mr. Hinchy certainly has all my sympathy; but I am extremely surprised 
that anyone could possibly argue from that case that today “any ambiguity 
in a taxing Act will be construed in favour of the Commissioners.” Dicta and 
discussions to the contrary abound.‘ To illustrate only from House of Lords 


5 Per Viscount Simon L.C., Latilla v. I.R.C. [1948] A.C. 877 at p. 881. 

8 [1959] 1 Q.B. 827. 

T [1959] 2 Q.B. 357. 

18g., eatcroft, The Law of Income Taw, Surtaz and Profits Tag (1962), 
§ 1-086. 

2 e.g., Maxwell, Interpretation of Statutes (11th ed., 1962), p. 278. 

3 e.g., Friedmann, Law tn a Changing Society (1959), p. 302; Wheatcroft, 
op. ct., § 1-070. 

4 For a collection of these, see Wheatcroft, op. cit., § 1-066 et seq. 
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decisions given during the last twelve months, Lord Rennell® and Mr. Luke,® 
for instance, have done very well out of ambiguities in and judicial attitudes 
towards tax legislation. (However, I should hesitate, whatever may be 
acceptable terminology in the Antipodes, to describe such litigants as “tax 
pirates.”) 

I was certainly not suggesting that the courts decide revenue cases “ with 
benign benevolence towards the taxpayer” irrespective of the merits of the 
case. The sole point I was making was that the English courts normally 
refuse to invoke “the equity of a statute” in interpreting tax legislation,7— 
and where they meet a case of uncertainty or ambiguity this is traditionally 
resolved in favour of the taxpayer. This, I would have thought, is an 
“attitude of strict legality, drawn in favour of the taxpayer.” 


‘ R. B. Srevens. 
The Law School, 
` Yale University. 


5 I. R. C. v. Rennell [1968] 1 All E.R. 808 (H.L.) 

8 Luke v. I. R. C. [1 1 All E.R. 655 (A.L.). 

7 Mr. Gerber may find helpful an article by a Lord of Appeal in Ordinary 
explaining the present strict approach to statutory construction, and advocating 
the adoption of “Vequity de le statut” approach for all legislation except 
taxing statutes: Evershed, ‘' The Judicial s in Bngland,” 61 Columbia 
L.R. 761, 789 (1961). 


THE 
MODERN LAW REVIEW 


Volume 27 May 1964 No. 3 


INTIMIDATION AND THE 
RIGHT TO STRIKE 


Pzorrssor JENKS, commenting on the cases that culminated in 
1901 in Quinn v. Leathem* and Taff Vale Ry. v. A.S.R.S.,? 
wrote: “ The House of Lords had first invented a new civil offence 
(‘ civil conspiracy °) and had then created a new kind of defendant 
against whom it could be alleged.” In 1964, in Rookes v. 
Barnard,* the House of Lords has invented a new extension of civil 
liability, and then reduced to insignificance the protections of the 
Trade Disputes Act, 1906, which should have been a defence 
against it. 

The story has often been told how the judges in the nineteenth 
century extended old and created new liabilities in criminal and 
civil law to the disadvantage of a growing trade union movement.’ 
The unions increasingly pressed Parliament for statutory protection 
only to find that the judges had moved on to some new liability. 
The manipulation of such vague crimes as ‘ obstruction,” 
‘* molestation,” ‘‘ threats ’’ and ‘‘ intimidation ” was (after defec- 
tive attempts in 1859 and 1871)* impeded eventually by the 
definitions of 1875." The vague crime of “ conspiracy ” to which 
the judges had particularly turned after 1871 was excluded from 


1 [1901] A.C. 495. 
901] A.C. 426. 

3 rt History of English Law, p. 887 (1934 ed.: first published 1912). 

4 [1064] 2 W.L.R. 269; 1 All H.R. 867 (H.L.). The page references given 

elow are to the W.L.R. (with the All E.R. in parentheses). 

5 Bee, for example, Jenks, op. ot., pp. 825-888; Hedges and Winterbottom, 
Legal History of Trade Untontsm; Haslam, Law Relating to Trade Com- 
binattons, Chaps. I-OT; Citrine, Trade Union Law, Chap. 1. Each of the 
three last contain excellent accounts of the various judicial uses of ‘' threats," 
“intimidation,” etc. 

6 Molestation of Workmen Act, 1859; Criminal Law Amendment Act, 1871. 
For the judicial outflanking of these statutes see, for ery Springhead 

Spinning Co. v. Riley (1868) L.R. 6 Eq. 551; R. v. Bunn (1872) 12 Cox 316. 

8. 7 of the Conspiracy and Protection of Property Act, 1875, as interpreted at 

least in Gibson v. Lawson [1891] 2 Q.B. , muting criminal ‘‘ intimida- 

tion '’ to threats of violence. A regression may be seen in Lyons v. Wilkins 

[1899] 1 Ch. 265: see Finkelman 2 Univ.Tor.L.J. 67, pp. 86-95 and 

P- (1987). 


a 
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the realm of trade disputes in the same year.® Up to that time 
€ there never had been any attempt to make out any civil liability ” 
for conspiracy; but ‘‘ then came the new world and the new 
ideas ”; and the judges devised a civil responsibility for conspiracy 
which became “ very serious.”?® Together with the liability for 
inducing breach of contract, invented in 1858,?° and (some thought) 
perhaps a residual tort of “‘ malicious interference ’’ with business,** 
the judges had by 1901 reacquired in civil law the capability to 
repress strikes which statute had denied them in the criminal law. 
The torts in question had indeed “ arisen out of the circumstances 
of modern industrial relations ”? #2; but no modern observer can 
fail to notice that they arose from judges who reflected the attitudes 
of the middle class towards the labour movement.’* The Trade 
Disputes Act, 1906, was passed to protect trade unionists against 
these liabilities, and to allow for the confrontation of conflicting 
industrial interests without constant recourse to the courts. 

The House of Lords, in Rookes v. Barnard,“ has now extended 
such tort lability once again in a trade dispute. Briefly, their 
lordships decided, for the first time, that threats to break a contract 
can be tortious “* intimidation,” on a par with threats of violence; 
and that the 1906 Act does not protect such “‘ intimidation.” An 
element of what might justly be termed mystification could be 
thought to lie in placing this kind of threat into a category where 
it can be at once equated with such things as threats of violence.'® 
As ‘‘ intimidation,” the contractual characteristics can, as we shall 
see, more easily be forgotten.** 

Rookes, it will be recalled, sued two draughtsmen, fellow 
employees at B.O.A.C., and a union organiser (Silverthorne), who 
had instigated and conveyed to B.O.A.C. the threat of all the 
employees to strike within three days if Rookes (who had left the 
union) was not removed from the office, in pursuit of the ‘* 100 


8 g. 8 of the Act of 1875. 
® Lord Chancellor Loreburn (1906) 166 Parl.Deb., col. 698 speaking on the 
Trade Disputes Bill. 

10 Lumley v. Gye (1858) 2 E. & B. 216. 

11 See below, P: 277. 

12 Lord Evershed, Rookes v. Barnard, p. 298 (885). 

18 Bee O. Kahn-Freund in Law and Optnton in England in the 20th century (ed. 
Ginsberg, 1959), p. 241. 

14 [1964 W.L.R. ree 1 All E.R. 867. 

15 Lord son, p. 807 (895): “‘It would be strange if threats of violence were 
sufficrent and the more powerful weapon of a threat to strike were not, always 
provided the threat is unlawful. The injury and suffering caused by strike 
action 18 very often widespread as well as devastating, and a threat to strike 
would be expected to be fateh no less serious than a threat of violence.” 

16 Lord Reid, p. 280 (875). The law must protect against both violence and 
“subtler means '': ‘‘ Intimidation of any kind appears to me to be highly 
objectionable.” Lord Devlin (after asserting that their decision might be 
sadly unwise policy) was able to say that their lordships could allow the 
Act to protect only if they made it ‘* wide enough to protect the threaténer of 
physical violence '’: p. 328 (406). I am indebted for discussion on this point 
and others to Mr. Innis Christie who comments on the case in September 
1964, Canadian Bar Revisw. 
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per cent. union membership ” arrangement. A resolution to that 
effect had been passed at a meeting. The strike would have been 
a breach of contract, if for no other reason because a collective 
“no strike” agreement was (it was conceded by counsel) an 
implied term of each employee’s contract of service." Rookes was 
dismissed by B.O.A.C. lawfully with notice. He alleged a con- 
spiracy to “ intimidate ’? by unlawful threats. Sachs J. found 
in his favour, the jury awarding £7,500 damages. The Court of 
Appeal 18 unanimously rejected this form of tortious ‘‘ intimida- 
tion.” But the House of Lords (though sending the case back 
for retrial on the amount of damages) affirmed the existence of this 
tort and the defendants’ liability, including the liability of the 
union official, Silverthorne.'® In previous notes the present writer 
has urged the view which found favour with the Court of Appeal.®® 
The present note seeks, as a sequel to them, to explore briefly the 
significance of the speeches of the House of Lords both for the 
common law generally and for industrial law. 


I. Tae Common Law 


l. Breach of Contract and ** Unlawful”? Acts 


As Pearson L.J. had argued, the old authorities do support the 
existence of a tort of ‘‘ intimidation *? where A damages C by 
threatening an act that is clearly ‘‘ unlawful ” as against B, e.g., 
violence or, possibly, nuisance, or perhaps any crime or tort.*! 
Can the concept of ‘* unlawfulness ”? be extended to include breach 
of contract? The Law Lords recognised that the recent dicta, 
although not clearly decisive, ‘‘ upon the face of them may tend 
more to support the restriction of the tort than its extension so as 
to include threats of breach of contract.” ?? To some extent then 


17 This point might be fought in other cases: see (1962) 25 M.L.R. 527-528; 
(1961) 24 M.L.R. 588-584. 

18 Sellers, Donovan and Pearson L.JJ., [1968] 1 Q.B. 628; [1962] 2 All E.R. 
579. It may be noted that the swing of the pendulum through the appeals 
was a precise parallel to the Taff Vale case, where the Court of Appeal was, 
again, unanimous. 

19 Lords Reid, Evershed, Hodson, Devlin and Pearce. The speech of Lord 
Devlin largely restates the law on exemplary damages; but the matter 18 
not discussed ın this article. For the nae Galactary manner ın which Sulver- 
thorne was made liable with the rest, see below, p. 272. 

20 ‘The Right to Threaten Strikes '’ (1961) 24 M.U.R. 572; and ‘‘ The Right 
‘to Threaten Strikes II" (1962) 25 M.L.R. 618. Authorities discussed in the 
earlier articles are not repeated here. (For the opposite view see Thompson 
(1963) 41 Oan.B.R. 167; and Hamson [1961] C.L.J. 189.) 

21 rw 1 Q.B. 628 at pp. 695-696; citing mainly Tarleton v. M’Gawley 
(1794) Peake 270 and Keeble v. Hickeringill (1706) 11 Hast 574. The 
present writer has always accepted that a threat of crime or of tort would be 
sufficient to found an action for intimidation: see the authorities collected 
in (1961) 94 M.L.B. 575-577; and (1962) 25 M.L.R. 518-619. 

22 Lord Eivershed, p. 294 (885); Lord Hodson, p. 305 (893): This * cannot be 
disputed.” In Sorrell v. Smith [1925] A.C. 700 at p. 780, Lord Dunedin 
described illegal means as ‘‘f.e., tortious." See too the authorities cited by 
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the House of Lords was faced with a policy decision, whether to 
extend the tort or not. But the question is not posed in that way. 
Lord Devlin, for example (though he states the undesirability of 
extending such torts in industrial disputes) thought that he must 
extend it because to do otherwise would be ‘‘ to hobble the common 
law.” = Their lordships swept away the line between breach of 
contract and tort as “ unlawful’? acts, saying simply that the 
one is as ‘f unlawful ” as the other.* 

The ease with which this was done is cause for surprise in view 
of the unanimous judgments of the Court of Appeal to the contrary. 
It is as if Lord Donovan, in particular, had never spoken; never 
pointed out that breach of contract was excluded from the unlawful 
means constituting criminal “ intimidation’? in 1871; not illus- 
trated the many varied usages of the word ‘‘ unlawful ”? in our 
law.? The House of Lords insists that one illegality is much the 
same as any other. ‘‘ The nature of the threat is immaterial,” 
says Lord Devlin. ‘‘ If an intermediate party is improperly coerced 
it does not matter to the plaintiff how he is coerced.” °° But what- 
ever the plaintiff may think, the law can, and should, distinguish 
between different types of breach of duty. 

It is noteworthy that no one ever seems to have thought that a 
strike in breach of contract was unlawful.27 When judges said: 
** There is nothing illegal in a strike,” ?8 they meant that (even if 
the employer could sue the men for breach of contract) there was 
no further illegality in the sense of “‘ contrary to law.” That is why 
there was little discussion of the point in Allen v. Flood, White v. 


Donovan L.J. [1963] 1 Q.B. 628 at pp. 677-682. It is especially interesting 
that their lordehips found no dicta within the past 40 years significantly 
favourable to extension. 

23 p. 822 (405). Contrast the attitude of Pearson L.J. who, in argument in 
Stratford, Ltd. v. Lindley, The Times, March 5, 1964, spoke of this ‘‘ field 
of law in which the new tort of intimidation has been unearthed.” 

24 Lord Reid, p. 279 (874), ‘‘no difference in principle"; Lord Evershed, p. 
295 (886), no distinction ‘in accordance with logic, reason or common sense.” 

25 [1968] 1 Q.B. 623 at pp. 676-679. It may be noted, however, that the 

nmnal Law Amendment Act of 1871 did make ıt a crime to ‘‘ molest or 
obstruct '' a person to ‘‘ coerce '’ him to dismiss or not to employ a workman; 
to quit or not accept an employment; not to belong to any association; or 
alter the mode of his business (s. 1 (8)). In s. of the Conspiracy and 
Protection of Property Act, 1875, these forms of the crime were not repro- 
duced. The House of Lords has, in effect, created a form of tortious 
‘‘ molestation '’ more appropriate to 1871 than 1875. 

30 p. 814 (400). Would his lordship, one wonders, apply the same reasoning 
to all breaches of statutory duty, so that even where the plaintiff could not 
sue for damage caused by breach, he could sue a defendant who caused him 
harm by threatening such a breach? (See (1961) 24 M.L.R. 577.) Compare 
Evershed M.R., Cunard S9. v. Stacey [1955] 2 Lloyd's Rep. 247 at 
Be 254-256. 

27 Per Donovan L.J. [1968] 1 Q.B. 628 at p. 688 who found it ‘‘ astonishing ” 
that the point, if true, had not been made before. The only suggestions that 
1t was so were in Cooper v. Millea [1988] Ir.R. 749; Riordan v. Butler [1940] 
Ir.R. 847; and Huntley v. Thornton [1 we 1 W.L.R. 821 at p. 844. 

28 Per Colendge J. in Mudd v. General Union of Operative Carpenters & 
Joiners (1910) 26 T.L.R. 518 at p 519. See too (1960) 25 M.L.R. 518-519. 

29 [1898] A.C. 1. Note too Jose v. Metallic Roofing Co. [1908] A.C. 514 (P.C.). 


` 
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e 
Riley,®° or dozens of other cases. Mere use of a breach of one’s 
own contract was not seen to be more ‘* unlawful ” than use of a 
scheme that is an “ illegal ” restraint of trade.®2 

There are, moreover, the most profound reasons for excluding 
breach of contract from this category of “‘ unlawful act.” Tort 
and contract are distinguishable “‘ in that the duties in the former 
are primarily fixed by the law, while in the latter they are fixed 
by the parties themselves. Moreover in tort the duty is towards 
persons generally, in contract it is towards a specific person or 
specific persons.’ 82 

The House of Lords has now allowed the latter to be made the 
basis of the former. Never before in English law has a third party 
been allowed to rely for his cause of action on a breach of con- 
tractual obligations existing between two other persons or on any 
threat of such a breach. This novel manoeuvre may be said to deny 
the most basic distinctions between tort and contract. Contract is, 
indeed, “a private matter between the contracting parties.” ** No 
colourful terminology dubbing its breach, or threat of breach, 
“ coercion,” * “a coercive weapon,” ** “an economic club,” ** 
‘* improper pressure and abuse ” 37 or even “intimidation,” can 
change its legal character, without at least changing many other 
features of the law of contract. If such a radical change had to 
come, it is less than fortunate to initiate the reform by a side wind 
in a decision aimed at strikes. 

Quite apart from the doctrine of privity, some “elementary 
principles ”?” are now overturned or outflanked.** First, as between 
the contractors, the innocent has a new cause of action against the 
guilty party who threatens breach. For to his action for antici- 
patory breach (itself, some would say, anomalous) 3° is added now 
an action for intimidation (for damages if damage is suffered, for 
an injunction to prevent the tort). ‘° Lord Evershed takes it as 
clear that a landlord threatening to disturb his tenant’s quiet 
enjoyment and thereby break his covenant, in order to harm the 
latter’s business, commits the tort of ‘‘ intimidation ’? as much as 


80 [oar 1 Oh. 1; see (1962) 25 M.L.R. 519, note 53. 

31 Davies v. Thomas [1920] 2 Ch. 189. 

32 Winfield, Province of the Law of Tort, p. 40. See Stevens, (1964) 27 M.L.R. 
121 at p. 161, who suggests that this line has been blurred by Hedley Byrne, 
Ltd. v. Heller, Ltd. [1963] 2 All E.R. 575 (H.L.): ' According to this 
definition, Hedley Byrne is an hermaphrodite.” By the same token, the 
Rookes decision would be accounted a monster! 

33 Lord Reid’s description: p. 278 (874). 

34 Lord Devlin, p. 819 cae t! The essence of the offence is coercion." 

35 Lord Reid, pp. 279-280 (874): ‘* Threatening œ breach of contract may be a 
much more coercive weapon than threatening a tort.” But then so too may 
a threat to take other (lawful) steps. 

36 Lord Devlin, p. 814 (400). 

87 Lord Pearce, p. 886 (415). 

38 Pearson L.J. [1963] 1 Q.B. 628 at p. 695; (1961) 24 M.L.R. 878. 

88 Bee, a.g., Williston, Contracts, §§ 1806-1815; Pollock, Contracts (ed. 
Winfield, 1950), p. 218. 

40 Bee Lord Devlin, p. 313 (899). 


262 THE MODERN LAW REVIEW VoL. 27 


e 

if he threatened assault.*: If that is so, how unnecessary have been 
all the discussions in such cases as Kenny v. Preen +! Presumably 
(though this is not clear) the plaintiff cannot use the tort weapon 
if he elects to affirm anticipatory breach of the contract; though 
Lord Devlin suggests that the damaged third party can sue when 
he suffers loss whether or not the innocent contracting party retains 
any action for breach of contract ** ! 

Does this mean that if after A’s threat, he and B agree to rescind 
their contract, C can still sue because the act threatened would 
once have been a breach of contract? If so, A and B’s rights are 
plainly no longer “‘ fixed by the parties themselves,” and a contract 
is as ‘ perilous ” to make as Pearson L.J. feared it would be.** 

Lord Devlin also asks: could A, a supplier, be guilty of intimida- 
tion against his buyer if he threatens to withhold in breach of 
contract a second instalment, when the price of the first is not 
paid? ‘I doubt it,” Lord Devlin answers; but it depends 
“ whether a threat in such circumstances would be justifiable.” 45 
Thus, a completely new chapter is inserted into the discussions of 
breach of contract.4¢ We know virtually nothing about the prin- 
ciples of such “ justification.” +7 It is truly remarkable that no 
single writer on the law of contract has ever dreamed of such 
liabilities. 

Moreover, the damages for the tort might not be limited to 
those assessable under the Rules in Hadley v. Baxendale.** Nor 
will remedies be circumscribed by:the principle that injunctions do 
not lie to enforce personal service.*® Damages, for example, against 


41 p. 295 (886). 

42 [1962] 8 All E.R. 814 (C.A.); struggling with the question whether such 
threats gave a remedy as themselves being a breach of the covenant. 

43 p. 812 (899): “I do not think it matters at all whether B.O.A.C. could sue 
or not, The two causes of action—B.O.A.C.’s and the appellant’s—are in 
law quite independent.” 

44 [1963] 1 Q.B. 623 at p. 695. And see (1961) 24 M.L.R. 578. 

45 p. 814 (400) (talcs supplied). 

48 ¢.9., such cases as Mersey Steel £ Iron Co. v. Naylor (1884) 9 App.Cas. 434; 
Payzu v. Saunders [1919] 2 K.B. 581. 

47 ‘‘ No issue on justification was raised ‘’ in Rookes v. Barnard: Lord Devlin, 
p. 811 (898). 

#8 (1854) 9 Ex. 841. A malicious snd announced breach of contract comes close, 
in fact, to a ‘‘ prima facie "’ tort: compare Schisgall v. Fatrchsid Publtcatsons 
Ino., 187 N.Y.8. (2d) 812, (1955), discussed 41 Cornell L.Q. 607 (1956). 
Lord Denning M.R. has suggested in Stratford, Ltd v. Lsndley [1964] 
2 W.L.R. 1002, that a ‘bare threat,’’ made without coercive demand, 
cannot creste lability for ‘‘intimidation.” But if the Act threatened is 
“unlawful °’ and intended to cause damage, it is difficult to see why a 
malicious threatener of pointless damage should not be equally lable, even 
uf he does not add an ‘‘ unless’ clause with which the victim can comply. 
Perhaps the liability would not be called ‘intimidation ’’ in such a case? 

49 In mentioning injunctions (at p. 813 (3890)) Lord Devin adds ‘‘if the 
contract were of a kind that permitted that 1emedy.’’ But in the face of 
the impending tort an injunction would piesumably lie whatever the kind of 
contract from threat of breach of which the tort arose. 
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employees may be at large *°; and the way is open for the English 
version of a “ labour injunction.’ *! No doubt, certain remedies 
have long been available for anticipatory breach; but the new tort 
overtakes them. It will be interesting to see, now that the wires 
are crossed, whether damages can ever be recovered for the tort of 
a threat to break a contract under ‘* Rule 2 ” of the Hadley v. 
Bawendale ‘‘ Rules.” The very question asserts the novelty of 
their Lordships’ decision. 


2. Privity of Contract 


“ No man can enforce a contract to which he is not a party 
even though he has a direct interest in the performance of it.’’ 5? 
“ A third person cannot become entitled by the contract itself to 
demand the performance of any duty under the contract.” 5 Such 
propositions are elementary consequences of the doctrine of privity 
of contract. 

Some commentators have, of course, long argued that the 
“ notion of privity of contract is largely obsolete.” * But the 
House of Lords reaffirmed that doctrine as recently as 1962,°° and 
it is “ an undoubted but established and perhaps peculiar feature 
of the English law that only parties to a contract can sue for 
breaches of that contract notwithstanding that some third party 
may be damnified by the breach and intentionally so damnified.”’ 38 
Why then can C sue A for A’s threat to break his contract with B, 
even on the assumption that he (C) is damnified ? 

First, it may be parenthetically noticed that the question does 
not at all bear any parallel with the questions raised in Lumley v. 
Gye.°7 In that case a plaintiff was allowed to protect his own 
contract against outside interference. But in Rookes v. Barnard 


50 Thus Rookes’ damages ‘' would not necessarily be confined to those which he 
would obtain in an action for wrongful dismissal," Lord Devlin, p. 324 (407). 
An employer’s damages might, similarly, not be bounded by the principles 
enunciated in N.C.B. v. Galley [1958] 1 W.L.R. 16 (C.A,). 

51 Since this article was written, the Court of Appeal has by a majority allowed 
an appeal against an injunction granted by Marshall J, where trade union 
officials had ordered members to ‘' black ” barges: Stratford, Ltd. v. Lindley, 
[1964] 2 W.L.R. 1002 It has been possible to add some preliminary 
comments on the case infra, especially ın Part I 1 (b) p. 274. Leave has 
been granted for an appeal to the House of Lords. 

52 Salmond and Winfield, Contracts (1927), p. 78. 

58 Pollock (ed. Winfield), Contracts (1950), p. 165. 

54 C. J. Hamson (1988) 64 L.Q.R. 286. 

55 Soruttons v. Midland Silicones [1962] A.C. 448. 

58 Lord Evershed, p. 205 (886). See too Lord Reid, pp. 278-279 (878-874); 
Lord Devlin, p. 318 (809); Lord Pearce, p. 386 (415). 

57 (1858) 2 E. & B. 216; as Lords Reid, Hodson and Pearce suggest: pp. 279 
(874), 307 (895) and 835 (415). The Enghsh inclination is to refuse even the 
induces an action under Lumley v. Gye: see Upjohn L.J. in Boulting v. 
A.C.T.A.T. paes] 2 Q.B. 606 at p. 640. (Contrast the Commonwealth 
discussions of this point in Hersee's of Woodstock, Lid. v. Goldstein (1968) 
88 D.L.R. 449 and Williams v. Hursey (1959) 103 C.L.R. 80.) 
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the question is whether an outsider C can use the threat of breach 
of contract between A and B as his cause of action."® 

Their Lordships all answer that C is not suing on the breach 
but on the threat to break.” ‘‘ The vice . . . is the threat to break 
not the breach itself.” ® This in itself is an interesting insistence, 
but it explains nothing. The rule: ‘‘ C may not sue on the breach 
of the contract between A-B ” was not normally understood to 
contain the silent proviso: “‘ But he may of course sue on the 
threat of breach ?”! Anyway, if a breach of contract is just as 
much “ unlawful ” as a tort, why is there any magic in the distinc- 
tion between threatened and actual breach? Lord Pearce says the 
action is “ for injury deliberately caused to the Plaintiff by improper 
pressure and abuse of such a contract.” °t This is, he says, 
different from suing on ‘‘ a contract, to which the Plaintiff is not 
a party.” But if the “ abuse ” and ‘‘ impropriety ”’ stem ulti- 
mately only from the fact that an act that breaks the contract is 
threatened, wherein lies the distinction? So, Lord Reid says that 
Rookes’ action “ does not sound in contract ”; he sued for damage 
caused to him by the defendants threatening B.O.A.C. with 
“ something which they had no right to do.” 5° But they owed 
Rookes no duty not to do it. To juggle with the language of the 
forms of action and say that the plaintiff’s action sounds in tort 
not contract, cannot alter the fact that the line between liability 
and non-liability is drawn by seeing whether the act (threatened, 
in this case) is, or is not, a breach of contract between two other 
persons. To sustain his action in tort, the plaintiff has to prove 
the breach (actual or, as here, threatened) of that extraneous 
contract. No semantic stratagem can obscure this infringement of 
the rules of privity of contract. 

Nor does logic suggest that the line between actual breach and 
threatened breach could be held in future cases. If breach of 
contract generally is ‘* unlawful means ” such that threat of it can 
be a tort, surely the law must regard as equally culpable intentional 
damage caused by its actual commission. Is A to be liable if he 
damages C by threat of unlawful act, but not liable if he damages 
C by commission of it? Such a result would be patently absurd. But 
if he is equally liable, what is left of privity? 

Lord Devlin speaks ag though the rules of privity really depend 
on no damage being suffered by the third party. He suggests that 
the privity problem does not really arise, because the causes of 


58 A similar distinction surely invalidates Dr. Thompson’s analogy with 
Donoghue v. Stevenson (1968) 41 Can.B.R. 197. The fact that absence of a 
contract does not bar a duty in tort, cannot help to show that threatened or 
actual breach of contract 1s itself a breach of duty ın tort against the third 


59 ford ‘Reia, p- 279 (874), Lord Evershed, p. 295 (886), Lord Devlin, p. 812 
898). 
6° Lord Hodson, p. 807 (894-895): who cites Lumley v. Gye and says: ‘‘I would 


therefore oject “the privity of contract argument '’ (italics supplied)! 
61 Lord Pearce, p. 836 (415). 
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action on the threat and for actual breach are ‘‘ virtually alterna- 
tive.” °? Where A threatens to break a contract with B unless B 
takes (lawful) action to harm C, either B submits (when C can sue 
per Lord Devlin, on the threat); or B resists and he sues on the 
actual breach when it comes (but C cannot sue as he has suffered 
no harm). ‘‘ The only case in which B and C are both likely to 
sue is if they both sue for the tort of intimidation in a case in which 
B has harmed himself by also harming C.” * But such cases 
where both B and C suffer damage are not an unimportant 
periphery; they are central to the issue. 

Let us take an example. Suppose A is under contract to deliver 
valuable goods to B. He learns that B is about to offer them to 
his rival C, with whom B is collaborating. A threatens B that 
unless he promises to keep the goods out of C’s hands, and severs 
relations (without any breach of contract) with C, he will not 
deliver. Lord Devlin’s ‘‘ virtual alternative ’? does not appear at 
all. C (if B complies), or both B and C (if B resists), will suffer 
damage. Where B resists and A refuses to deliver, damage is 
caused both to B and to C, and caused by use of the “ unlawful 
means”? threatened by A. It would be strange if B’s resistance 
deprived C of his action. The result, namely his not receiving the 
goods, is just the same for C as if B had complied with the threat. 
Nor is it easy to see why resistance should deprive even B of his 
action for the tort. True he will be able to sue now for the breach 
of contract as such; but when he sees that A is serious in his 
intention, could he not obtain an injunction in respect of the tort 
or even sue for damages? (Presumably B can recover his profit 
whatever the Rules in Hadley v. Bawendale may say!) The 
cause of action for the third party does not, in other words, 
always arise, ‘‘ because it (the contract) is not broken.”?* There 
will be many such cases where the actual breach, committed 
in furtherance of the threatener’s plans, contributes to or even 
wholly causes the damage—as it were, completes the threat. In 
such cases the distinction between threat and breach means little. 
One situation that springs to mind is that in which retailer A 


na P: 312 (899). 
318 (899). 
oa Ford De Diving p. 318 (899). Indeed Lord Devlin goes on to point out that it 
is immaterial in law whether the breach eventuates or not. As to “ imphed 
intimidation ’’ see below, p. 266. In Stratford, Ltd. v. Lindley [1964] 
2 W.L.R. 1002, Lord Denning M.R. and Salmon L.J. both suggested that an 
action for “intimidation " can lie only when B complies, not when B resists. 
But if B resists and A acts to injure B and C by the unlawful means, will 
the resistance alone cancel out the cause of action? Indeed, since it is clear 
that both B and C are possible plaintiffs ın “ intimidation,” B may be 
thought to have a stronger claim where he resists since he is even less the 
cause of his own damage. It may be thet the name “ intimidation’’ is 
considered inappropriate where the act rather than compliance with the threat 
is the immediate cause of injury. But it is the existence of lability rather 
than its title which 18 important; and it is not, with respect, easy to see 
why the threatener of illegality should be liable only where his threat is 
complied with. 
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threatens to sell goods in breach of contractual obligations as to 
resale price owed to wholesaler B, under a scheme of price main- 
tenance arranged by manufacturer C. It seems that for fifty years 
we have all overlooked the tort of intimidation to which both B 
and C might turn for succour! * Can Rookes v. Barnard really 
be seen to involve no detraction from the principles of Dunlop v. 
Selfridge °° for which their Lordships show avowed concern? 

Another argument, touched on by Lord Reid, seeks to avoid 
the privity problem by parallels with tort. If, it is said, A assaults 
B, C cannot sue for that. But if A threatens to assault B to 
damage C, then C can sue. Why not the same for breach of 
contract? The argument omits a decisive illustration. Despite 
Lord Reid’s remarks, it is surely clear law that if A inflicts inten- 
tional damage upon C by either an actual or a threatened tort, he 
ts liable to C.*7 What is missing from the first example is the 
intention to injure C. If A assaults B with the object and effect of 
injuring C, surely C can sue. He is injured by unlawful (as Lord 
Dunedin said 4‘ i.e., tortious ”) means. It is not—or was not— 
the same with breach of contract, when the duties are fixed, not 
primarily by the law, but by the parties alone. And it should not 
be the same with threat of breach. There should be no gap between 
threat and act in contract, just as there is none in tort. 

But is there any gap left in contract? Apparently not, for their 
Lordships deal as follows with the argument that has come to be 
known as: “ strike first, negotiate afterwards.” °° If tort liability 
springs from the threat of breach, is it better merely to break the 
contract simpliciter? Logically, as we have seen, there should be 
no advantage. But their Lordships also block this escape route 
with the obstacle of “ implied intimidation.” If A tells B his object 
after he has “‘ hit B,” and C is injured by B thereafter, this will be 
because B “‘ feared that he might be hit again.” °° So a threat to 


65 Presumably Parliament was in similar ignorance when it enacted s. 25, 
Restrictive Trade Practices Act, 19561 66 [1915] A.C. 847. 

67 Lord Reid (p. 279 (874)) suggests the contrary for torts actually committed, 
by saying that a person cannot sue for loss caused to him by a ‘‘ tort com- 
mitted against someone elee."’ But intentional loss inflicted by means of an 
actual tort against another is tortious: see for example National Phonograph 
Co. v. Edison Bell Co. [1908] 1 Oh. 885 at pp. 860, 868 (deceit 
aimed at plaintiff who lost otherwise than by relying on it); Conway v. Wade 
[1909] A.C. 506, may perhaps be seen now as a similar case: see Lord Raid, 
p. 286 (879), on Wade's “‘ deceitful threat.’ Cf. (1961) 24 M.L.R. 585—588). 
Compare Allen v. Flood [1898] A.C. 1 at p. 142, per Lord Herschell; at p. 
178, per Lord Davey; Orchard v. Tunney (1857) 8 D.L.R. (2d) 278. 

68 See (1961) 24 M.L.R., p. 578. 

s9 Lord Devlin, p. 314 (309): had the union gone on strike first, Rookes’ cause 
of action would have been ‘‘just the same” for the ‘‘ threat, express or 
implied, to continue on strike until the Appellant was got rid of." Farther: 
more, it must be noted that union officials could equally be drawn into a 
“conspiracy to intimidate impliedly."’ Hither they will have been assisting 
in the strike; or the court might even hold that the union's failure to do 
what it could to end the breach impliedly involved its officials in the implied 
threat: compare the reasoning of Fullagar J. in Wiliams v. Hursey (1959) 
108 0.L.R. 80, especially at pp. 80-88. 
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repeat, or to continue, a breach of contract 7 will easily be implied 
from actual breach in real life. C will sue A ‘‘ for continuing to 
threaten further breaches of his contract.” ™ The possibilities of 
“ implied intimidation ” are, therefore, almost endless. Its incur- 
sions into the principles of contract cannot yet be foreseen. By 
use of it, any gap between threat and actual breach (if it exists) 
can nearly always be closed, at the cost of creating tort liability 
across the whole area. 

English law now witnesses the extraordinary rule that a third 
party can sue for damage deliberately done to him by means of a 
threatened breach of contract; but still he cannot sue for a benefit 
which both the contracting parties deliberately intended him to 
have out of the contract! So much for privity of contract. 


8. Conspiracy 


The writer in previous articles suggested that the conspiracy in 
a strike is one essentially ‘ mutually to induce each other to break 
contracts of employment ” (in which case sections 1 and 8 of the 
Act of 1906 would between them provide a defence in trade disputes). 
This, it is submitted, is still the better view. But it can be asserted 
after these speeches that a combination to “‘ intimidate ” by threats 
of breach will be a conspiracy to use unlawful means. Further, if 
breach of contract is itself ‘ unlawful,” is not a combination by C 
and B to arrange any breach of B’s contract with A ipso facto 
wrongful ? 

At this point a curious hesitation overcomes Lord Devlin. Of 
course, if the affirmative answer is given, the tort of inducing 
breach of contract, as was shown earlier, would be largely over- 
taken by a new form of conspiracy.”* Furthermore, it is not yet 
clear in our law how far the tort and the crime of conspiracy are 
coterminous. Is a combination to pursue this ‘‘ unlawful means ” 
(e.g., to stop work together in breach of contract) a common law 
criminal conspiracy? 7 (Even without this step, the memory of 


70 The nice question whether continuance or repetition of a breach is in issue, 
(see NCB. v. Galley [1088] 1 W.L.R. 16)—or indeed, repeated breaches of 
different contracts— , it is thought, be of only ae iemic importance. 

71 Lord Evershed, p. 296 (386). 

72 (1961) 24 M.L.R. 681; (1962) 25 M.L.R. 523. N.C.B. v. Galley [1958] 1 
W.L.R. 16 at p. 28. The use of consp and ‘‘ intimidation '’ together 
to make Silverthorne liable despite the Trade Disputes Act, is discussed below, 
at p. 272. 

78 Demonstrated in (1961) 24 M.L.R. 582. As will be seen, it is largely over- 
taken anyway by the new ‘‘ conspiracy to intimidate ’’ by threats of reach: 

74 g. B of the Conspiracy and Protection of Property Act, 1875, would presumably 
still protect in trade disputes. As for the common law, the usual view has 
recently been that a combination to commit even the tort of procuring breaches 
is not criminal: see Glanville Williams, Criminal Law:The General Part, 
§ 224; Harrison on Conspiracy, p. 96; Haslam, op. cit., p. 87. Cases such 
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the dock strikers’ prosecution of 1951 7 makes one uneasy at the 
criminal possibilities of even a ‘‘ conspiracy to intimidate”? by 
threatening breach of contract. At least, their Lordships might 
have declared that no crimes should be built on the tort they built 
out of contract !) 


Perhaps it is because of some vision of the limitless consequences 
of treating breach of contract as fully “‘ unlawful ’’ that Lord 
Devlin draws back, saying he is not now considering ‘ unlawful 
means in the tort of conspiracy.” A breach is an unlawful means 
for intimidation but not necessarily, he thinks, for conspiracy: 
“ that point remains to be decided.” So “a combination to 
intimidate by means of a threat of a breach of contract would be 
an unlawful conspiracy; but it does not necessarily follow that a 
combination to commit a breach of contract simpliciter would be 
an unlawful conspiracy.” "° It is not, with respect, wholly clear 
why it does not follow. 

That his Lordship feels the need to suggest this bizarre line of 
distinction surely says something about the initial decision to dub 
breach of contract ‘‘ unlawful ’’ for any purpose." In any case, 
in the second type of combination, no doubt a threat could be 
implied if the court found against the defendants, and then they 
would fall back into the liabilities of a conspiracy to “‘ intimidate.” 


4. Breach of Contract and Strikes 


Space permits only a brief comment here.™@ The breach of contract 
in Rookes v. Barnard arose partly because the “ no strike ” clause 
was conceded to be an implied term of the men’s contracts. Lord 


as R. v. Bunn (1872) 12 Cox 816; R. v. Duffield and Rowlands (1851) 5 Cox 
404, were decided before 1875 when breaches of employment contracts could 
still be criminal ın themselves. 

7 The prosecution -added counts which alleged combinations to mduce breaches 
of contracts of employment otherwise than ın pursut of a trade dispute. 
Order 1806 provided offences if there was a trade dispute. The jury failed to 
agree whether there was a trade dispute. The Attorney-General entered a 
nolle prosequi, but wished it to be “clearly understood '* that strikes not in 
pursuit of trade disputes had no statutory protection, and that “a strike 
calculated to cause a breach of contract . . . might constitute a grave criminal 
offence’: The Times, April 19, 1051. The House of Lords’ decision by 
adding the toriinology of ‘intimidation ' might give new support to this 
remarkable assertion by Sir Hartley Shawcross. ‘‘The old decisions in 
labour matters deserve study because they illustrate m a stmking way the 
dangers of a lax formulation of the law of conspiracy '’: Glanville Williams, 
op. ct., p. 702. 

78 pp. 814-816 (400). 

17 See too (1962) 25 M.L.R. 528 and note 76 where the problem of conspiracy 
by contractors breaking their contracts together is raised in relation to 
Worrie v. Boxe, 68 A.L.R. (2d) 1815 (1956). 

t8 For previous discussion of Collective Agreement, Breach of Contract by 
Striking, and the relationship between them, see (1962) 25 M.L.R. 626-530; 
(1961) M.L.R. 583. It is hoped to return to this question later at greater 
length; I am indebted for discussions of it to Mr. B. Thompson and others. 
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Evershed suggests that this made all the difference.” But Lord 
Devlin notes that there would have been a breach anyway. The 
strike resolution gave three days’ notice, and even then ‘“ the 
object of the notice was not to terminate the contract either before 
or after the expiry of seven days. The object was to break the 
contract by withholding labour but keeping the contract alive for 
as long as the employers would tolerate the breach without 
exercising their right of rescission.’’ 8° 

Such is often the purpose of a strike notice, especially of a 
limited strike, e.g., a “‘ one-day ” strike. It will be a nice question 
of construction whether in law a particular notice of a strike of 
indeterminate length aims to terminate contracts of employment, 
or merely notifies an impending withdrawal of labour, i.e., notifies 
a coming breach. Notice of such breach will in future invite 
liability in tort. Just as Donovan L.J. had pointed out,®* Lord 
Pearce says: ‘f neither side wishes the contracts to be determined 
and the termination of contracts would give rise to confusion in 
respect of superannuation schemes and other matters.” ° Further, 
it may be a delicate question whether under the rules of a union, 
union officers have authority to terminate members’ employment 
contracts. The men do not ask for their cards; and they might be 
surprised to learn that by the union’s notice of strike action they 
were giving up their jobs. 

If indeed notice of termination is the only way of legitimising 
strike action, the Contracts of Employment Act, 1968, is truly 
remarkable. Under Schedule I, para. 7, weeks spent on strike after 
the Act ® are not to count towards continuity of employment; but 
continuity is not to be ruptured unless the strike is in breach of 
contract. But if, to avoid the breach, notice of termination is 
given, surely continuity is ruptured anyway. The Act at least 


78 pp. 260-290 (881-382): the passages cited by his lordship from Allen v. Flood 
[1898] A.C. 1 at p. 99 and Whste v. Riley [1921] 1 Ch. 1 at 15, do not with 
respect support his suggestion that stoppages in furtherance of a trade dispute 
are never breaches of contract at common law. 

80 p, 309 (896-397). See his lordship’s definition of ‘‘ strike” af p. 310 (897); 
and Lord Hodson’s on P 807 (895). See too the argument of counsel in 
Stratford, Ltd. v. Lindley in The Times, March 7, 1964, distinguishing a 
notice to terminate from a notice to withdraw Jabour which would be an 
anticipatory breach. See too now the judgments in that case, The Times, 
March 26, 1964. It was accepted by the Court of Appeal that a strike notice 
is not normally a notice to terminate; and that disobedience, or absence from 
work without notice of termination, will be breaches sufficient to ground an 
action for mfimidation. 

81 [1968] 1 Q.B. 623 at pp. 682-683; eee (1962) 25 M.L.R. 529. 

82 p. 887 (417). It must be remembered that (unless otherwise agreed) one party 
cannot give notice merely to suspend the contract of employment: cf. Hanley 
v. Pease & Partners, Ltd. [1915] 1 K.B. 698. 

83 After July 6, 1964, when the Act comes into force. 

84 It might be suggested that para. 6 (c) assists; it provides that continuity 18 
to go on where "by custom or arrangement ’’ it is regarded as so doing. 
But this seems of doubtful utility where men have resigned their jobs by the 
unilateral act of notice. 
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gives further proof that little thought has even been given to the 
legal character of ‘‘ lawful strikes.’’ 


5. Intimidation: Residual Factors 


Considerable litigation will be needed to clarify the features of the 
newly invigorated tort of “‘ intimidation,” not least of its 
“ justification.” Presumably a plaintiff must be aimed at and 
intentionally injured.** But it may well be that a threat to strike 
in breach of contract, in the knowledge that the wages demanded 
will cause the employer to put up prices, “ aims” sufficiently 
at both employer and customer. And, of course, most secondary 
boycott situations will be caught.** 

Amongst other factors, their Lordships accept that there is a 
distinction between a ‘‘ threat ’ and a “‘ warning.” §* It has been 
argued earlier that this is a very difficult distinction to maintain, 
especially in the heat of industrial argument **; but it is reaffirmed 
by the House of Lords. ‘‘ A threat,” said Lord Dunedin, “ is a 
pre-intimation of proposed action of some sort.” 8 Perhaps it is 
a warning only when news is given of actions which others are to 
take and in which the informant is not participating. If so, this 
distinction will be a defence of slender proportions, especially for 
trade union officials. At this point, however, we should turn to 
the Act of 1906. 


Il. Tue Trane Disputes Act, 1906 * 


The defendants were admitted to be furthering a trade dispute in 
Rookes v. Barnard.* Therefore section 1 applied: an act done in 
pursuance of an agreement or combination shall ** not be actionable 
unless the act if done without any such agreement or combination 
would be actionable.” So did section 8: an act “ shall not be 
actionable on the ground only [Limb 1] that it induces some other 


85 Though Lord Hodson speaks, as Sachs J. did, of the threat as actionable 
if “likely to harm” the plaintiff followed by ‘‘ reasonably foreseeable 
damage ’’: p. 808 (895). See the discussion in (1961) 24 M.È.R. 579-580. 
The other Law Lords without qualification treat the tort as one of intention. 

86 As in Thomson v. Deakin [196 ] Ch. 646. 

87 Lord Reid, p. 277 (878) (‘This was not a case of the respondents merely 
informing B.O.A.C. that the men would strike”); Lord Evershed, p. 290 
(882); Lord Hodson, pp. 805-806 (898-894). 

88 See the authorities cited (1061) 24 M.L.R. 580; and see Sophian, Trade 
Union Law and Practice (1927), p. 241. 

89 Sorrell v. Smith [1925] A.C. 700 at p. 780. But ıt seems that the characteriaa- 
tion of the words used is one for the court not the defendant who used them: 
see Lord Herschell in Allen v. Flood [1898] A.C. 1 at p. 120. 

80 In the short space available, no full discussion of the Act is possible. See 
for further commentary: (1961) 24 M.L.R. 684-689; (1962) 95 M.L.R. 
FEN m the polcy of the Act see especially 24 M.L.R. 589-501; 25 
M.L.R. 614. 

®1 In Stratford, Ltd. v. Lindley [1964] 2 W.L.R. 1002, the Court of Appeal, 
reversing Marshall J., held that the defendants were acting in furtherance, 
or (Lord Denning M.R.) in contemplation, of a trade dispute. 
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persén to break a contract of employment or [Limb 2] that it is an 
interference with the trade business or employment of some other 
person or with the right of some other person to dispose of his 
capital or his labour as he wills.” ° Assuming now the law on 
« intimidation ” as found by their Lordships, were these sections 
defences? 


1. The Demise of section 1 


(a) Combination and damage. Lord Devlin isolates two argu- 
ments relevant to section 1.°° First, intimidation is not ‘‘ action- 
able ” as a tort unless damage is caused. But no individual threat 
could have caused Rookes damage: ‘‘it was the power of the 
combination that did that.’? Therefore section 1 is a complete 
defence, argued the defendants. 

Their Lordships’ answers to this objection are remarkable. 
Lord Evershed says that Barnard’s threat, “‘ apart from the com- 
bination,” had a ‘‘ substantial coercive force’? because he 
threatened that “he in common with all his Union colleagues ” 
would strike in breach! * Thereby his Lordship slips in the com- 
bination by the back door. Just as the combination alone made 
the threat “‘ actionable,” so it could also be said surely that the 
“act? (being a threat to strike) essentially involved the com- 
bination. Lord Reid accepts, it seems, that damage came in 
reality from combination alone; but he also says that an 
individual threat would be an “ entirely different act’? from what 
had really occurred. So the “ section requires us,” he concludes, 
“ to find the nearest equivalent act which could have been done 
and see whether it would be actionable.” °® The section says no 
such thing! If “‘ the act ” is uniquely collective in character, then 
the section surely means that the combination is not a tortious 
conspiracy in trade disputes. After all, it was passed to validate 
strike action, There is nothing in it about “nearest equivalent 
acts.” 

Lord Devlin, with a more esoteric metaphysic, seeks to inquire 
whether “‘ the nature of the act must be such as to make it 
actionable ” even without combination. Intimidation is ‘‘ of its 
nature ”? tortious in an individual. Therefore, section 1 is no 
defence.** But surely “ the act done ” was a collective resolution 
of strike action. The section directs the court to concern itself with 


92 We shall refer hereafter to s. 8 [1] and s. 8 [2]. 

98 p. 815 (400). 

84 pp. 206-207 (887) (italics supplied). Lord Hodson sweeps the point aside at 
p. 808 (895). Lord Pearce does not meet it. 

95 p. 282 (876) (italics supplied): ‘‘ The section cannot reasonably be held to 
mean that no action can be brought unless the precise act complained of could 
have been done by an individual without previous agreement or combination.”’ 
With respect, that seems to be precisely the meaning of the section. 

96 p. 816 (401): ‘‘intimidation is not of its nature a tort that cannot be 
committed by a single person and therefore it is of its nature actionable if 
done without agreement or combination."’ But ıt is surely not actionable 
without proof of damage. 
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the act done, and to ask whether it would be actionable if” done 
without combination. Lord Devlin concerns himself with the tort 
alleged against the defendants, and asks whether it is a tort 
capable of being committed without combination. Even if we are 
compelled to follow his Lordship into metaphysical concepts of an 
“ act’s nature,” this act done was collective in character. Once 
again, Lord Devlin lets in the excluded combination which caused 
the damage by the back door.*’ There is no other way of proving 
the damage to make the act “ actionable.” 

Section 1 is, in fact, apt to protect this so-called ‘ joint 
intimidation.” But Lord Devlin and Lord Pearce insist that 
section 1 was passed to protect only against “ Quinn v. Leathem 
conspiracies in trade disputes,” ** i.e., combinations where liability 
could arise only because of the intent to injure. But the section 
does not say exactly that; and it would be odd if it did. Harman 
J. recently showed that the punitive spirit which makes for liability 
for “ conspiracy to injure ” °? takes defendants beyond the point of 
furthering a trade dispute, they will be ‘‘ furthering a grudge,” 
and then they thereby lose the benefit of section 1 anyway.! Indeed, 
Lord Devlin says explicitly that if the ‘‘ dominating motive ” of 
the defendants had been primarily to hurt Rookes 2 “ then what 
they did would not have been done in furtherance of a trade 
dispute.” 3 Lord Devlin, in fact, confines the protection of section 
1 to an area where it cannot protect. 

(b) Silverthorne and section 3. Secondly, Silverthorne, it was 
argued, could not even so be a party to any combination to threaten 
breach of contract. He had no contract to threaten to break! The 
point was accepted almost without argument by the Court of 
Appeal. Silverthorne may have induced breaches in others, but 
that was not actionable against him because of section 8 [1]. (The 
argument, it will be appreciated, is here of some importance to 
trade union officials who are not infrequently in such positions, as 
the legislature in 1906 understood.) 

Once again, their Lordships’ determination to refute the argu- 
ment leads to astounding results. First, what was the legal nature 
of the “‘ threat °” made by the defendants anyway? On Silver- 
thorne’s part it cannot have been a threat to break any contract. 
The jury had merely answered the (agreed) question put to them, 


97 See further (1962) 25 M.L.R. 521-522 where other sections of the 1875 Act 
are compared. In effect, Lord Devlin puts (less overtly) Pearson L.J.'s 
argument that damage may be ‘‘ assumed ° in testing whether the act is 
actionable. But the section does not say that either. 

98 Lord Devlin, p. 816 (401); Lord Pearce, p. 386 (416). 

99 In the light of Crofter Hand Woven Harns Tweed v. Veitch [1042] A.C. 486. 

1 Bee Huntley v. Thornton peer 1 W.L.R. 821. Lord Devlin's argument 
would mean that s. 1 could have no effect at all unless the courts go back 
on the Crofter case. 

2‘ At present there seems to be no evidence that the respondents were 
motivated by malevolence or spite’’: p. 883 (414). 
8 p. 884 (414). 
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finding that each defendant had ‘‘ made a threat to take strike 
action against B.O.A.C. to secure the withdrawal of Rookes.” 
This by itself had little legal meaning—none at all in the case of 
Silverthorne, who could not “ take” any strike action, only 
procure it. What, then, was the threat made by each defendant 
in their Lordships’ eyes? Lord Reid says each defendant said: ‘I 
am acting alone but I think I can and I intend to induce the men 
to break their contracts and strike.” But then his Lordship omits 
to say that such a threat would be precisely protected by section 
8 [1] !¢ 

Lord Evershed says it was not a threat to procure strike action 
nor that each would strike (indeed Silverthorne was not an 
employee), but a threat that a strike by all the union men “‘ would 
in fact occur.” ® But that is not a threat of intended action. It is 
surely a warning. Lord Hodson ® and Lord Pearce are silent on 
the point. It cannot be said that their Lordships leave the exact 
threat clarified; nor do they make clear the exact reason for 
Silverthorne’s liability. 

Lord Devlin essays a different tack. Once, he says, the plaintiff 
has shown that “‘ the injurious act is actionable without the allega- 
tion of conspiracy, that is by itself unlawful, section 1 does not 
apply at all. It does not prevent the plaintiff from suing the doer 
of the act and the conspirators, if any, as well.” 7 That is to say, 
once Barnard was shown to have committed “ intimidation ” by 
threats to break hts contract, Silverthorne could be made liable as 
a party to a “ conspiracy to intimidate ’? even though he had no 
contract to threaten to break.® 

At this point we may notice the argument that where A and B 
combine to assault C, both are liable for the conspiracy even if 
only A commits the assault; so why not argue similarly with breach 
of contract where only B is a party? But only B is capable in law 
of breaking the contract. If A procures the breach by B, that is a 
well recognised tort against C (precisely what section 8 [1] deals 
with). Yet, now it seems A can be held to be a “ conspirator to 
threaten to break ” the contract! It is easier, no doubt, to say 
(and forget the legal niceties) ‘ conspirator to intimidate.” That 


4 p. 282 (876): he does not isolate the problem of Silverthorne. The present 
writer respectfully agrees that this was the nature of the threat on the part 
of all the defendants (see above, p. 267 and (1961) 24 M.L.R. 881) but 
suggests that thie should lead to judgment for the defendents. Since Lord 
Reid explicitly states that the threat is to induce breaches, it is not easy to 
accept that their lordships '' never considered "' inducement in this case, as 
Lord Denning M.R. and Salmon L.J. suggest in Stratford, Ltd. v. Lindley 
[1964] 2 W.L.R. 1002. 

5 p. 200 (882). His Lordship states that it was not just ‘‘information.’’ But. 
with respect. it 18 not understood how X can threaten a future fact; surely 
he can only threaten action. 

8 Who merely repeats the jury’s finding: p. 808 (895). 

7 815 (401) Gtalies supplied). 

8 Lord Donovan found this notion ‘‘ somewhat unreal '’: [1963] 1 Q.B. 628 at 
p. 684. Bee too the cases discussed in (1961) 24 M.L.R. 581-582. 
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is an easy way of turning inducing-breach into conspiracy-to- 
intimidate; and, in the context of trade disputes, it is, therefore, 
the easy way of evading section 8 [1]. 

Indeed, the local union negotiator (shop steward and the like, 
who is so vital to the operation of collective bargaining) will (like 
two of the defendants in this case) usually be an employee, so that 
his threat can always be made into a threat to break his own 
contract—“ intimidation ’? that the Act now leaves defenceless. 
If twenty full-time union officials procure workers to strike in breach 
of contract in furthering a trade dispute, section 8 [1] still protects 
them. That liability is clearly the ‘* mischief ” aimed at by that 
Limb of section 8. And if they threaten to do only this, they are 
surely still protected.® But, on Lord Devlin’s view, as soon as they 
are shown to be acting in concert with one of their members (a 
worker under contract) who, expressly or impliedly, threatens that 
he will come out in breach of his contract the legal character of 
the combination is totally changed. The defences of sections 1 and 
3 [1] melt away, and all twenty-one “ conspirators to intimidate ” 
are liable to any person aimed at by the threat! By making 
Silverthorne liable as a party to “ conspiracy to intimidate ” the 
House of Lords has effectively fashioned a new semantic weapon 
which can at will be used to hammer down the defences of section 
8 [1]. 

Of course, it is still open to any court to treat a full-time official 
as merely inducing, or threatening to induce, breaches of employ- 
ment contracts. Then he is protected by section 8 [1]. That was 
the view taken by the majority of the Court of Appeal in Stratford, 
Lid. v. Lindley ** of the officials who ordered members to “ black ”” 
barges. But Pearson L.J. dissented, saying the officials were in 
the same position as Silverthorne. Whatever the House of Lords 
decides in this case, it must remain difficult to predict whether an 
official will be treated as a protected ‘‘ inducer’? or threatener 


2 Because they are threatening to do an act which is not ‘‘ unlawful ” in this 
context. It must be admitted that the House of Lords is not wholly explicit 
on the matter. See further (1961) 24 M.L.R. 579, note 57, and p. 587, note 
17, where it was argued that a threat to do that which the Act makes not 
“ actionable ™ cannot itself be tortious. It ıs submitted that the way in 
which Lord Devlin construes ‘‘ actionable "’ (criticised above) would in fact 
strengthen this personar argument. See now Stratford, Lid. v. Lindley, 
[1964] 2 W.L.R. 1002. ‘If under the section if is not an aotionable 
wrong to induce some other person to break a contract of employment, I 
cannot see that it is actionable to threaten to induce it’’: per Lord Denning 

%a [1964] 2 W.L.R. 1002, Lord igri M.R. seid that Silverthorne was 
liable ‘‘ because he was & joint tortfeasor in the threat to break the 
contract '’; whereas in the ordinary case of an official threatening to call a 
strike, he “issued a threat to the employer to induce the men to break their 
contracts of employment unless the employer complied with the demand.'’ 
But Pearson L.J. could find “no valid distinction between this case and 
Rookes v. Barnard so far as it related to Mr. Silverthorne." Trade union 
officials are likely to agree with the latter’s (dissentang) view. What should 
Silverthorne not have done if he was to escape lability ? 
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to induce; or as an unprotected combiner to “ intimidate” or 
“joint intimidator.’? The court will usually be able to take the 
latter view if it wishes, since most officials have at least some 
contact with their members before threatening an employer that 
a strike will be called. The man who seems most clearly protected 
appears to be the militant official remote from his membership, 
since his lack of contact with them will make him clearly their 
“ inducer,” rather than a combiner with them to ‘‘ intimidate ” ! 

Thus the protection afforded by section 8 [1] is bound to be 
uncertain after their lordships’ speeches; and whatever it still does 
for the full-time official, the official who is himself an employee 
has been put, it seems, outside its scope. 


2. The End of section 3 


Limb 1, then, of section 8 is of doubtful value in the face of the new 
tort, and Dilke’s attempt to protect union officials against liability 
for inducing breach has been outflanked.2° Indeed, it has 
boomeranged; for the argument of the majority of the House of 
Lords on Limb 2 of the section really comes to this: 


The section protects when the act is actionable on the ground 
only of “ inducing ” or “ interference.” Thus Limb 1 must 
aim to protect where inducing breach of a contract of employ- 
ment is alone the cause of action. So it cannot protect where 
there is also ‘‘ intimidation.” The two Limbs appear to be 
parallel in the section and should be construed in the same 
way. Therefore, the “‘ interference ’? in Limb 2 must be the 
only ground of action; and the section again cannot protect if 
there is some further tort—be it violence, slander, or 
“ intimidation,” 7 


One alternative view would be that the Limbs are not parallel, 
in the sense that Limb 1 protects against a specific tort, while Limb 
2 protects where there is only one type of damage. Such a view 
makes sense in the light of its legislative history, as has already 
been shown. Lord Evershed (though he would not formally 
dissent) favoured this view, even though it might protect against 
many torts (slander, for example) when the Limb 2 “‘ interference ”’ 
was the only damage caused.!? Such a view would certainly accord 
with the idea that the 1906 Act aimed to exclude litigation from 


10 For the history of the section see (1961) 24 M.L.R. 584. 

11 This, it is submitted, summarises accurately Lord Reid, pp. 282-287 (876-380) ; 
Lord Hodson, p. 308 (895-896); Lord Devin, pp. 816-821 (401-405); Lord 
Pearce, pp. 336-888 (416-417). 

12 Bee (1962) 25 M.L.R. 525526; and (1961) 24 M.L.R. 584. 

13 Space does not permit further discussion of this view here; but it is not clear 
just how far Lord Evershed would have gone in his interpretation : pp. 207- 
803 (887892). It ıs noteworthy, however, that he remarks (p. 801 (801) 
that on this view the protection would not be so complete as might be thought 
because so often damage other than mere ‘‘ interference with trade business 
or employment ' " would be caused. But Lord Hodson found this a “ licentious 
scope '’ to give the section, p. 808 (398). 
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industrial conflict as far as possible. It is a wide meaning, but at 
least it gives some meaning to the section. 

Another suggestion would be that the “‘ interference ”? aimed at 
by Limb 2 was any residual tort liability analogous to the first 
limb of the section, for example, any tort built exclusively out of a 
breach of a contract of employment actual or threatened (other 
than the tort of inducing). Donovan L.J. found it ‘* impossible 
to suppose that the legislature in 1906 did not realise that inter- 
ference with the trade or business or employment of another would 
probably involve breaches of contract of some kind.” 1 Parliament 
in 1906 may have been uncertain (as the Law Lords, we shall see, 
are quick to note) about the exact nature of the residual tort 
liabilities because it was uncertain what the judges would say next. 
So it used the formula derived from Sir William Erle to try to 
cover the whole ground.** The courts today, says Lord Reid, ‘* are 
thrown back to the language of section 8 itself without any very 
clear guidance either from the nature of the mischief which 
Parliament had to remedy by the Act or from other sections of the 
Act.’? 1! But just as the mischief aimed at by Limb 1 was the 
liability of persons in Silverthorne’s position, so, in Limb 2, the 
mischief (as is plain from the history of the matter) which Parlia- 
ment had as its target was any further judicial extension in 
industrial matters of residual tort liability, whatever name it was 
given." 

Neither of these solutions attracted the majority in Rookes v. 
Barnard. What, then, does Limb 2 protect? The answer, it seems, 
is—nothing. Their Lordships point out that in 1906, the view 
propounded by Sir William Erle that malicious interference alone 
with trade, business or employment was itself a tort (without 
unlawful act) had not yet been buried.1® We now know, three of 
their Lordships admit, that this is ‘‘ wrong.” °° But in view of 
the uncertainties the court ‘* must not attribute to Parliament 
prescience of what the law will ultimately be held to be.” # 
Quinn v. Leathem ** had just revived doubts whether such inter- 
ference was tortious and Parliament ‘‘ put in a provision which 
would be necessary to achieve their object if the law should go 
one way but unnecessary if it went the other way.” * 


14 Argued in (1961) 24 M.L.R. 586—589 where the relevant authorities are set out. 

15 [1963] 1 Q.B. 628 at p. 685. 

10 The words of Limb 2 (originally the whole section) may be traced back to 
Erle's Memorandum on the Law of Trade Unions of 1867; (1961) 24 M.U.R. 
575, 684. 17 p. 288 (877). 

18 See the abortive attempts to extend ‘‘coercion"’ by, e.g., Astbury J. in 
Valentine v. Hyde [1919] 2 Ch. 129, and McCardie J. in Pratt v. B.M.A. 

244 


od 1 K.B. . 

18 961) 24 M.L.R. 575-576. 

20 Lord Pearce, p. 837 (416); Lord Evershed, p. 800 (880); Lord Reid seems to 
agres: pp. 285 (878). 

21 Lord Reid, p. 284 (878). 

22 pa A.C. 495. 

23 Lord Reid, p. 287 (880). 
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On this view, the section is now “ merely declaratory of the law 
and therefore in effect nugatory.’?** Thus, the defendants are 
deprived of any benefit of the presumption that the common law 
remains always the same. Moreover, Parliament is assumed to have 
enacted a curious limping section, with one firm and one impliedly 
hypothetical Limb! But what is “ the law ” if it is not what 
statute enacts? Have the courts any right to deprive half of a 
section of meaning by manipulating the common law? The question 
of Donovan L.J. re-echoes: ‘‘ If the second limb refers only to 
lawful acts, that is something that anyone could do anyway, why 
bother to enact it? ° 5 Oddly enough, Lord Devlin uses precisely 
this argument about Limb 1, in order to show that it must have 
been enacted to protect the tort of inducing breach of contract, not 
merely lawful inducement (e.g., inducement without knowledge of 
the contract). Limb 1, he says, must protect more than lawful 
inducement: ‘ that is not actionable at common law and needs no 
absolution from the statute.” 26 Why is this sauce for Limb 1 not 
sauce also for Limb 2? 

Lord Devlin joins in the majority view, but with a further string 
to his bow. He wished to leave open the question whether or not 
there is a tort of malicious interference with a man’s right to earn 
his living or dispose of his labour, with intent to injure and without 
justification: “I mean, putting it shortly, Quinn v. Leathem 
without the conspiracy.’ 27 It is remarkable that, on a few slender 
citations * and without any discussion of the many modern 
authorities which lead in the opposite direction, his Lordship 
seems to have attempted to reopen once again the battles in Allen 
v. Flood *° and Bradford Corp. v. Pickles.** As early as 1904, 
Grantham J. remarked concerning Allen v. Flood: “ In every case 
the House of Lords has been getting round their own decision so 
there is little left of that case now.’ ** The process, it seems, is 


24 Lord Evershed, p. 800 (889) summarising the effect of this view: Lord Pearce 
said ‘‘ pointless '’: p. 886 (416). ' 

25 [1963] 1 Q.B. 623 at p. 684. Compare Lord Devlin, p. 323 (408): ‘' The 
section clearly exempts the procurer or inducer and equally clearly does not 
exempt the breaker.’ 

26 p. 817 (402). 

37 pp. 819-820 (403-404). Lord Reid is closest to Lord Devlin’s view; but it 
is not thought that he wished to leave o this tort lability. 

28 Loreburn L.C. in Conway v. Wade [1 A.C. 506 at p. 610; Lord Cave 
and Lord Sumner in Sorrell v. Smith [1 A.O. 700 at pp. 718, 789; Lord 
Porter in the Crofter Case [1042] A.C. 485 at p. 487. Lord Reid points out 
that Pollock in 1908 was inclined to think the tort existed: p. 261 376) but 
18 may be suggested that no other leading academic wnmter on tort has 
followed him. 

29 For example, Lord Wright's and Viscount Simon’s speeches in the Crofter 
Case [1942] A.C. 485; and Atkin L.J. and Serutton ET. in Ware and De 
Freville v. M.T.A. [1921] 8 K.B. 40 at pp. 84-91, 66-71; none of which are 
discussed in full in therr Lordships' speeches. See other cases cited: (1961) 
24 M.L.R. 575-576. 

80 [1898] A.C. 1. 

31 fis A.C. 587. 

82 McGuire v. Andrews, The Times, March 8, 1904. 
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still going on; and Lord Devlin is the latest standard-bearer of 
what Lord Dunedin dubbed “ the leading heresy.” But it is 
surely too late in the day to resurrect this tort. Authority and 
policy both reject this means whereby judges impose their views 
when social and economic interests conflict, via the terminology 
of “ malice ” and ‘‘ justification.” 

In construing section 3, more than once their Lordships refer 
to the well-known dicta of Lord Chancellor Loreburn in Conway v. 
Wade * to show that he probably doubted whether “‘ threats ° or 
“ breach of contract ?? were covered by Limb 2—(though once 
again they do not discuss the views of Atkin L.J.).*%° They place 
emphasis on the fact that Lord Loreburn ‘f was Lord Chancellor 
when the Trade Disputes Act was passed.” 3° Indeed he was, and 
a glance at the speeches he made in Parliament *’ leaves one 
incredulous that he would have construed section 8 to mean that 
“ one may procure the breach of another’s contract with impunity 
in a trade dispute . . .”? but “‘ one cannot even threaten to break 
one’s own.” *® Moreover, their Lordships make no similar mention 
of the fact that Lord Dunedin was Chairman of the Royal Commis- 
sion on Trade Disputes that preceded the Act. He was clearly of 
the view in 1906 that the “‘ leading heresy *? was not a tort.*° His 
Commission recommended (inter alia) that there should be protec- 
tion in trade disputes (i) for persuading to strike (apart from procur- 
ing breach of contract) and (ii) for interference with trade, business 
or employment by an act “‘ not in itself an actionable tort.” * 
Parliament from the first left out the italicised phrase; and then 
Dilke had Limb 1 (on procuring breach) inserted by amendment. 
So, in both respects, Parliament in section 8 went beyond these 
recommendations. The House of Lords have now restricted the 
section to an even narrower scope than the Royal Commission 
would have wished. 

The fact surely is, as Lord Devlin remarks, that ‘* Parliament 
did not anticipate that a threat of breach of contract would be 
regarded as an intimidatory weapon,” i.e., as a tort.*t That is why 
there is no phrase exactly suited to the tort to be found in section 


33 In Sorrell v. Smith [1025] A.C. 700 at p. 710. 

84 [1909] A.C. 506 at PP. 610-511; but Lord Loreburn ‘‘ was careful to express 
no concluded view ’’: Lord Evershed, p. 299 (889). 

85 In Ware and De Freville v. M.T.A. [1921] 3 K.B. 40 at p. 87. See for a 
fuller heals (1961) 24 M.L.R. 585-586. Bee, too, on Wade's liability 
ante, ae note 67. 

86 Lord Reid, . 285 (878); Lord Pearce, p. 837 (417). 

87 Bee ‘his ahe ın 166 Parl.Deb., cols. 692—694; and 167 :bid. 296. 

88 Donovan L.J. [1968] 1 Q.B. 623 at p. 685. 

3® Bee the Memorandum by Lord T Webb, Lushington and Cohen 
rejecting any such tort: in Cd. 2825, 

40 Recommendations 8 and 4: Report Hy the Royal Commission on Trade 
Disputes (Cd. 2825) p. 16. 

41 p. 823 (408). 
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8.42 ° But Parliament did mean to give protection in trade disputes 
against any residual torts which the judges, after the tradition of 
the nineteenth century, brought out of the hat of trade, business or 
employment. Eminent judges contemporaneous with Lord Lore- 
burn thought that two, or even three, kinds of wrong were covered 
by the section.** Would they have rejected threats to break a 
contract as one of them? What more obvious form of “ inter- 
ference ” to protect by this section than any tort brought about by 
a threat to strike in breach of the defendant’s own employment 
contract ? 

Of course, if the element of mystification is added by naming 
such a threat ‘‘ intimidation,” of the same spine-chilling family as 
threats of violence, such an interpretation can be more easily 
brushed aside. Surely Parliament, it can be asked, did not aim to 
legitimise that family? But if the real nature of the threat is 
considered, there is a compelling case for protection by Limb 2. 

But the majority reject both this solution and Lord Evershed’s, 
and insist upon giving to Limb 2 an interpretation that makes it 
valueless.*4 


8. Other sections of the Act 


Two points may be briefly added. First, Lords Reid, Evershed, 
Hodson and Pearce refer to the complete immunity of the union 
itself under section 4.*° This inferentially leans against certain dicta 
which recently suggested that an injunction could lie against a union 
despite the section.*¢ Secondly, both Lord Reid and Lord Hodson 
mention section 2 of the Act in terms 47 which make one ask: 


42 It 1s significant that Lord Devlin suggests that to protect against the tort of 
intimidation the Act should have made the breach of contract itself not 
actionable: p. 823 (406). It may be that if an attempt is made by Parlia- 
ment to restore the Trade Disputes Act protections, the legislation will now 
have to protect in trade disputes the breach of contract by the employee 
himself. 

48 Lord Macnaghten in Vacher v. London Soctety of Compositors [1918] A.C. 
107 at p. 119; Cozens Hardy M.R. in Unsted County Theatres v. Durrant, 
The Times, July 5, 1909. 

44 Subject to Lord Devlm’s open mind on the “leading heresy.” But his 
Lordship makes it clear he would decide the same way even if he were 
persuaded to orthodoxy: pp. 310-820 (408-404). ‘On Lord Devlin's speech 

ractically every strike is covered, because an act of intimidation 1s unlawful. 

Aad we have driven a tremendous hole through the Trade Disputes Act”: 
er Lord Denning M.R., Stratford, Ltd. v. Lindley, in argument, The Times, 
March 10, 1964. The majority judgments in the Court of Appeal represent 
an attempt to salvage at least the right to call strikes, even though they 
could do nothing to curtail the limits put by the House of Lords on the right 
to strike itself: [1964] 2 W.L.R. 1002, Lord Denning M.R., in parti- 
cular was insistent that the Rookes case should not be extended “beyond 
its own particular circumstances; for if we did, we should greatly diminish 
the right to strike in this country. Nearly every strike notice would be 
unlewful as being intimidation.”’ 

45 pp. 288 (877); (891); 808 (895-896); 836 (416). 

46 Dicks and Diplock L.JJ. in Boulting v. 4.0.T.A.T. [1969]. 2 Q.B. 606 at 

p. 648, 649. e better view is put by Lord Penning M.R., a and 
rutton and Atkin L.JJ. in Ware and De Freville v. M.T.A. [1921] 3 K.B. 
40 at pp. 74 and 76. 
47 pp. 288 (877) and 308 (896). 
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could the weapons which they used to spirit away sections 1 and 8 
be used to similar effect on section 2? Or would its opening words 
“ it shall be lawful . . .”? prove a greater protection against erosion 
in the courts? 


CONCLUSION 


1. The common law. The House of Lords has extended the 
tort of “‘ intimidation ” far beyond any previous authorities. By 
including breach of contract among “ unlawful °? acts for this 
purpose they have overturned elementary principles, both in regard 
to privity of contract and otherwise. The new liabilities made 
possible by use of these concepts in conjunction with the tort (or 
maybe even the crime) of conspiracy could be extensive. 

2. The Act. Their Lordships’ interpretation of sections 1 and 8 
of the Trade Disputes Act, 1906, empties them of significant 
protection for those acting in trade disputes. In particular, the 
protection afforded even to union officials by section 8 must now 
be regarded as of uncertain value. 

8. The contewt. In the light of the history of judicial attitudes 
to industrial conflict, it is less than fortunate that a new extension 
of the common law should create liability in a case concerning the 
right to strike, especially when followed by their Lordships’ 
interpretation of the statute. 

4. The policy. It has become orthodoxy to state that English 
law ‘‘ abstains ’? as far as possible from industrial disputes, prefer- 
ring solution by the autonomous action of the parties.*® This 
policy, it is submitted, arose partly because in the nineteenth century 
the courts were seen not to be the most suitable tribunals for that 
adjudication; and partly because the unions (who shared that 
assessment of the judges) struggled successfully for the statutory 
removal of each new liability imposed by the courts. The decision 
in Rookes v. Barnard may be seen to run counter to this policy; 
and (whatever else) it is bound to bring more industrial litigation 
before the courts. In view, especially, of the treatment of the 
Trade Disputes Act, 1906, it is to be expected that new protective 
legislation will be demanded; and the only effective way of restoring 
equivalent protection now would probably be to protect at least 
the employee’s breach of the contract of employment. 

5. The immediate consequences. Meanwhile some trade union 
negotiators may wish to offset the most serious consequences by 
collective bargaining. Already the union concerned has shown an 
intention to withdraw from “ no strike ” or ‘“ procedure ” agree- 
ments.*® Such clauses may be replaced by clauses stating that 


48 See especially O. Kahn-Freund in Law and Opinion in England in the 20th 
Century (ed. Ginsberg 1959), p. 2165. 

48 See The Times, January 31, 1964. There are suggestions in the ju ents 
of Lord Denning M.R. and Salmon L.J. in Stratford,- Lid. v. Lindley 
[1964] 2 W.L.R. 1002, that the “ no-strike’’ clause was the distinguishing 
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e 

(while the union will endeavour to avoid strikes) should union 
members strike in pursuance of genuine trade disputes, the strike 
shall not be a breach of their contracts of employment. If such a 
clause were incorporated into employment contracts, collective 
bargaining might cut some of the ground from beneath the decision 
in Rookes v. Barnard. But only new legislation can effectively 
restore the right to strike which the trade union movement thought 
it had secured in 1906. 


' K. W. WEDDERBURN.* 


mark of the Rookes decision. It has already been suggested that this is not 
uite the case. But if it were held to be so, the courts might by these new 
evelopments ironically achieve merely a novel legal situation ın which unions 
were encouraged not to enter into such agreements not to strike, for fear of 
the liabilities which they might thereby place on their members. 
* M.A., LL.B.; Lecturer in Law, Clare College, Cambridge; Professor elect Sir 
Ernest Cassel Chair of Commercial Law, London School of Economics, 
University of London. 


WINDING UP ON THE 
‘ JUST AND EQUITABLE ” GROUND 


WHEN, in 1862, section 9 (5) of the Companies Act authorised the 
making of an order for compulsory winding up ‘‘ whenever the 
court is of opinion that it is just and equitable that the company 
be wound up,” it was not the first occasion on which the courts 
had been left to work out for themselves the principles on which 
such orders should be granted. A similar provision had in fact first 
appeared in the Winding-up Act of 1848,1 where its wording and its 
situation at the end of a list of the circumstances in which winding 
up was specifically authorised disposed Lord Cottenham to the 
opinion that “‘ this clause was no doubt thus worded in order to 
include all cases not before mentioned,” his Lordship immediately 
thereafter qualifying this with the remark that, ‘of course, it 
cannot mean that it should be interpreted otherwise than in 
reference to matters ejusdem generis as those in previous clauses.’ ? 

For a long period this construction dominated interpretations of 
the ‘‘ just and equitable ” provision in section 72 (5) of the Act of 
1862,* but, by a process which seems to have begun in the last 
decade of the nineteenth century,* the strictness of the ejusdem 
generis rule was gradually relaxed and the courts became bolder in 
their approach toward petitions based on this ground. Since the 
turn of the century judicial decisions in every jurisdiction * have 
made it clear that the old rule has now been entirely abandoned, 
and that the words ‘‘ just and equitable ” in corresponding sections 
of more recent Companies Acts are to be treated as conferring a 
discretionary power which is of the widest character.* But it does 
not follow from this that the courts are completely at large in the 
exercise of the discretion conferred by the provision: the discretion 


1 The '* just and equitable '’ clause was omitted from the Joint Stock Companies 
Act of 1856, where its place was taken in s. 67 (5) by a provision authorismg 
winding up ‘‘ whenever three-fourths of the capital of the company have been 
lost and become unavailable.’’ 

Re Agriculturist Cattle Insurance Co., ex p. Spackman (1849) 1 Mac. & G. 
170 at p. 174. 

3 Re Anglo-Greek Steam Co. (1866) L.R. 2 Eq. 1; Re Suburban Hotel Co. 
(1887) L.R. 2 Ch.App. 787; Re New Gas Co. (1877) 86 L.T. 364. 

Contrast the remarks of Vaughan-Willams J. in Re Brinsmead d Co. eor] 
1 Ch. 45 at p. 48 with those in Re Amalgamated Syndicate [1897] 2 Ch. 60 
and Re Saslng Ship ‘* Kentmere’’ Co. [1897] W.N. 58. 

Re Yentdye Tobacoo Co. [1916] 2 Ch. 426 (England); Loch v. John Blackwood 
¢ Co. [1024] A.C. 788 (Privy Council); Re Newbridge Steam Laund 917 
11.R. 67 (Ireland); Symington v. Symington’s Quarries, Ltd. (i908) 8 . 12 
(Scotland), in which Lord M'Laren pointed out (at pp. 120-180) that according 
to accepted principles of construction the ejusdem generis rule ought never to 
have apphed in these circumstances. 

8 Re Wondoflex Tectiles, Ltd. [1951] V.L.R. 458 at p. 464, per Smith J. 
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is of a judicial nature and this requires that grounds must be given 
for exercising it which can be examined and justified.” On the 
other hand, it has been stated that the justice and equity which 
falls to be considered is that which prevails between two classes of 
persons—those who support the petition and those who oppose it— 
and that in reaching its conclusion on this question the court is 
entitled to take account of ‘‘ every consideration which is fair and 
reasonable for the interests concerned.” ° 

But the ejusdem generis rule was not the only factor which 
influenced early interpretations of what is now section 222 (f) of 
the Companies Act of 1948. In particular, in an age which still 
regarded a limited liability company as little more than an extended 
form of partnership, it was not unnatural that the courts should 
turn for guidance to the principles governing dissolution of partner- 
ships °; and even after the heresies associated with this notion had 
finally been extirpated by Salomon’s case, there was still a 
sufficiently compelling degree of similarity between the two institu- 
tions to make it possible for the Court of Appeal in Re Yenidje 
Tobacco Co. to extend the analogous partnership principles to 
the winding up of small ‘‘ domestic ”?” companies. Most important 
of all, however, was the fact that by providing an alternative 
means by which a majority of three-quarters of the shareholders 
could voluntarily dissolve the company," the legislature had, it 
was thought, made it clear by implication that a petitioner who 
sought an order for compulsory winding up should be bound to 
show circumstances such as would justify the court in taking the 
extraordinary step of intervening in the affairs of a company in 
order to put an end to it, although fewer than the requisite majority 
of members were in favour of its discontinuation. This judicial 
reluctance toward becoming involved in what is thought to be 
primarily a question of domestic policy was clearly expressed by 
James L.J. when he said: 


“ It really is very important to these companies that the court 
should not, unless a very strong case is made, take upon 
itself to interfere with the domestic forum which has been 
established for the management of the affairs of the 
company.” 3? 


The just and equitable ground has in practice been utilised 
primarily by shareholders, and a shareholder who seeks a winding- 
up order is, in doing so, most often motivated by a desire to 
retrieve his investment before it is altogether dissipated, and the 
liabilities of the company increased, by a course of business which 


T Baird v. Lees, 1924 8.C. 88 at p. 90, per Lord Clyde. 

8 Pirie v. Stewart (1904). B F. 847, per Lord Kinross. 

8 See, e.g., the partnership cases cated by Lord Cans ın Re Suburban Hotel Co. 
(1867) L.R. 2 Ch.App. 787. 

10 [1916] 2 Ch. 426. 

11 4.¢., voluntary winding up under what is now s. 278. 

12 Re Langham Skating Rink Co. (1877) 5 Ch.D. 669 at p. 685. 
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he no longer considers to be a profitable mode of employing his 
capital. There is, however, no principle of justice or equity which 
entitles a shareholder to invoke the winding-up procedure in order 
to be relieved of obligations freely and voluntarily undertaken by 
him solely because he finds that he has misconceived the company’s 
prospects of financial success. The question is basically one of 
contract, and it is the character of the contract into which a person 
enters when he becomes a member of a company which prescribes 
his right to withdraw from the company. ‘‘I apprehend,” said 
Lord Cairns in Re Suburban Hotel Co.: 


“ that the contract is of this nature: a certain number of 
persons are willing to undertake to supply a limited amount of 
capital upon the terms of the business of the company being 
confined to certain specified objects, and upon the terms of the 
affairs of the company being managed by persons who shall be 
elected in a particular manner. ... They have certain means 
by which the business can be put an end to. If the requisite 
Majority wish it to be discontinued, a special resolution can at 
any time be passed to wind up the company. On the other 
hand, if any of those tests of insolvency or the impossibility of 
carrying on business, which are mentioned in the 79th section 
of the Act, occur, then the shareholders have a further right 
to have the company wound up accordingly. But, subject to 
the wishes of the majority, and subject to the occurrence of 
any of those tests which are mentioned in the Act, I apprehend 
that the contract means that the shareholders will supply the 
specified amount of capital for the purpose of carrying on the 
business as long as it can be carried on.” 


The principle embodied in this statement of the law remains 
substantially as true today as when it was first stated, and it has 
since been given effect on a number of occasions. For example, in 
Re Langham Skating Rink Co. a company formed to found a 
club-house and skating-rink was obliged by lack of capital to build 
a somewhat smaller rink than that originally planned. There were 
some doubts as to whether the majority were in favour of the new 
scheme, but a petition for winding up presented by some of the 
shareholders was dismissed, James L.J. remarking that: 


‘“ The legislature has not authorised a mere majority to say 
that they will capriciously discontinue the undertaking which 
has been begun; it was not thought right that people when 
advancing money in undertakings of this kind should be at 
the mercy of a mere majority of their brother shareholders, 
and those who wish to wind up must get a three-quarters 
majority.” 15 


13 (1867) L.R. 2 Ch.App. 737 at pp. 742-748. 
14 (1877) 5 Ch.D. 669. 
18 Ibtd. at p. 688. 
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Hence a petitioning shareholder who seeks to have a company 
wound up is bound to show some such extraordinary circumstance 
as will justify the court in disregarding the usual requirement that 
a majority of three quarters is necessary to bring about this result, 
and, as Bennett J. put it in a more recent case, ‘the mere fact 
that a majority want to get their money back does not make it 
just and equitable that the company should be wound up in order 
that they may get it back. There must be something more than 
that.” 18 


The answer to the question of how much more is required before 
a compulsory order will be made must obviously be sought in 
judicial decisions and pronouncements on the subject, but the 
understandable tendency of textwriters to group these in categories 
under appropriate headings has been deprecated on the ground 
that “ cases . . . merely illustrate the diversity of the circum- 
stances calling for an exercise of the court’s discretion in winding 
up a company because it is just and equitable so to do.” 1" But 
this criticism overlooks what appears to be a fundamental truth 
in these matters, namely, that there are probably only a limited 
number of abuses and misfortunes which are capable of so disrupt- 
ing the activities of a company that compulsory winding up is the 
only proper solution to its problems. Indeed, the cases themselves 
suggest that winding up is always to be regarded as a remedy of 
last resort, to be granted only when all reasonable alternatives have 
failed, and this makes it unlikely that there will in the future be 
any major additions to the categories in which orders have habitu- 
ally been made in the past. Admittedly the classifications adopted 
by various commentators on this subject are by no means uniform, 
but it is submitted that the situations in which orders will be 
made on the ground that this is just and equitable may be reduced 
fundamentally to three +°? in all. They are as follows: (1) where 
initially it is, or later becomes, impossible to achieve the objects 
for which the company was formed; (2) where it has become 
impossible to carry on the business of the company; and (8) where 
there has been serious fraud, misconduct or oppression in regard 
to the affairs of the company. 


18 Re Anglo-Continental Produce Co. [1989] 1 All B.R. 99 at p. 102. 

17 Re Straw Products, Lid. [1942] V.L.R. 222 at p. 228, per Mann C.J. 

18 This also appears to be the proper inference from the terms of s. 225 (2), 
which merely gives statutory effect to well-established principles: cf. Palmer's 
Company Precedents, Part IT (17th ed.), p. 87, and authorities cited in 
note 16, below. 

18 It is almost certainly correct to recognise as belonging to an independent 
category the cases in which private companies m the nature of partnerships 
are wound up by analogy with principles governing dissolution of partnerships: 
cf. Palmer, op. ct., pp. 86-87; but for the sake of convenience these cases 
will be considered in conjunction with the categories enumerated in the text. 
For a further category, see note 97, below. 
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I. [IMPOSSIBILITY OF ACHIEVING OBJECTS 


1. The General Principle 


Historically this principle has its roots in the judgment in Re 
Suburban Hotel Co., where Lord Cairns expressly recognised that 
a company might be wound up if it became incapable of achieving 
the purpose for which it was formed.** In its developed form the 
principle may be stated as a rule that if at the time of formation , 
of the company it is, or it thereafter becomes, impossible or 
illegal 2* to achieve the main objects for which the company was 
formed, this will generally constitute sufficient reason for winding 
up the company. The impossibility may be the result of physical 
events or financial causes, but in either case the underlying concept 
is that the foundation or “‘ substratum ” of the company having 
disappeared, this makes it just and equitable that the company 
should be dissolved, so that the petitioning shareholder can recover 
his investment before it is devoted to purposes not fairly contem- 
plated by him at the time he became a member. 

This principle introduces the first of those exceptional occasions 
on which the court will intervene to terminate the corporate venture 
although some or even & large majority of shareholders are in 
favour of continuing it.** In the leading case of Re German Date 
Coffee Co., the company’s main object was the acquisition in 
Germany of a patent for a process evolved for making ersatz coffee 
from dates, and the commercial exploitation of that patent. It 
proved impossible to obtain the patent, and although the company 
was, with the approval of a majority of the shareholders, success- 
fully manufacturing this coffee in Germany, it was wound up since 
it had proved impossible to achieve the main object of acquiring a 
patent for the process. Likewise in Re Haven Gold Mining Co., 
the company was formed to acquire the title to certain land in 
New Zealand for the purpose of mining for gold, but the title 
acquired proved to be defective and there was no real prospect of 
obtaining a good title to the land; despite a resolution, passed by 
the majority, authorising the directors to continue their efforts 
to acquire title, the company was wound up, Sir George Jessel 
explaining that, ‘‘ where the whole thing is gone the majority 


20 See note 18, above. 

21 (1867) L.R. 2 Ch.App. 787 at pp. 750-751. 

22 Re International Securities Corp. (1908) 99 L.T. 581; affd. (1908) 25 T.L.R. 31. 

23 See, for example, Re Haven Gold Mining Co. (1882) 20 Ch.D. 151; Re German 
Date Coffee Co. (1882) 20 Ch.D. 169; Re Red Rock Gold Mining Co. (1889) 
61 L.T. 685; Re Coolgardte Consolidated Gold Mines, Lid. (1897) 76 L.T. 
269; Re Amalgamated Syndicate [1897] 2 Ch. 600; Re Baku Consolidated 
Oslfields [1944] 1 All E.R. 24; Re Pacific Fisheries, Lid. (1909) 26 W.N. 
N.S.W.) 127. 

24 Re Bristol Jomi Stock Bank (1890) 44 Oh.D. 703 at p. 710, per Kekewich J. 

25 (1882) 20 Ch.D. 169 (C.A.). 

26 (1882) 20 Ch.D. 151 (C.A.). 
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cannot bind the minority to enter into an entirely new 
speculation.’? 37 


2. What are the Main Objects? 


In order to decide whether the substratum of the company is gone 
it is necessary to determine what are the main objects of the com- 
pany. ‘These are recorded in the memorandum * and are to be 
distinguished from incidental powers which are merely ancillary 
thereto and which cannot be relied upon to justify continuation 
of the business once the main objects of the company have 
become unattainable ?°: 


“ The principle is that when an association is formed for a 
particular purpose it does not matter that it has large powers 
in addition to that particular purpose; if that particular 
purpose fails, any shareholder has a right to say, ‘ Put an end 
to it, pay me my money.’ ” *° 


It is not the function of an article such as this to examine the 
principles by which the court construes a memorandum, but it may 
be observed that the widespread practice of inserting a clause to 
the effect that the paragraphs of the memorandum are to be read 
disjunctively and without reference to the name of the company ** 
has had the consequence that winding up on the ground of failure 
of substratum has become progressively less common. Nor can 
reliance be placed upon statements appearing in the prospectus, for 
the better opinion is that these may not be referred to for the 
purpose of construing a memorandum which is in unambiguous 
terms.** The question in each case is therefore one of construction 
of the document in question and no general rules can safely be laid 
down. 


8. What Constitutes Failure of Substratum? 


Assuming that the main objects of the company have been 
determined, it then becomes necessary to decide whether these 
objects have become unattainable so that it can be said that the 
substratum of the company has failed. The determination of this 
issue depends upon the answers which the courts have given to 


27 Ibid. at p. 164. 

28 Companies Act, 1948, s. 2 (1) (c). 

29 Re Kitson é Co. [1846] 1 All E.R. 485 (C.A.); Re Taldua Rubber Co. [1946] 
2 All E.R. 768; Re Eastern Telegraph Co. [1947] 2 All E.R. 104; Cotman 
v. Brougham [1018] A.C. 514; Anglo-Overseas Agencies v. Green [1961] 1 
Q.B. 1. The principles in the two cases last cited do not always afford a 
complete guide where the issue 18 winding up: see the remarks in Be National 
Portland Cement Co. [1930] N.Z.L.R. 564. 

30 Re Red Rock G.M. Co. (1889) 61 L.T. 785 at p. 787, per Kay J.; see also Re 
Wickham Coal Co. (1905) 5 8.R.(N.S.W.) 865 at p. 870, per Walker J. 

81 For a good example, see Re Taldua Rubber Co. (supra) at p. 767. 

32 Re Electric Arms ¢ Ammunition Syndicate (1891) S.J. 818. Maisstatements 
in a prospectus may give rise to a mght to damages for breach of contract: 
Jacobs v. Batavia Plantations Trust [1924] 2 Ch. 829; or a right to rescission, 
but not a ae to winding up: Re Haven Gold Mining Co. (1882) 20 Ch.D. 
151 at p. 164. 
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two further questions, namely (a) whether it is necessary to prove 
that the alleged failure of substratum is due to existing or super- 
vening events which are beyond the control of the company, and 
(b) whether the effect of those events must be such as to make it 
absolutely impossible, or merely commercially impracticable, for 
the company to pursue its objects. 


(a) Necessity for actual failure of substratum 


The problem here is to determine precisely what must be proved 
in order to show that the substratum has failed, or as is sometimes 
said, has ““ disappeared.” Is it sufficient to show that the company 
has merely abandoned the pursuit of its main object, or must it be 
proved that the attainment of that object has become physically 
or legally impossible ?—And if the former only, is it then permissible 
to show that the company intends to resume its proper activities in 
the future ? ; 

So far as an answer to the first question is concerned, authority 
favours the view that what must be shown is actual physical 
impossibility of achieving the main object and not merely that the 
company has ceased to pursue it. The point arose in the Scottish 
case of Galbraith v. Merito Shipping Co., where the company, 
formed in 1906 to carry on “‘ the business of shipowners in all its 
branches,” sold all its vessels in 1919 and thereafter continued 
business solely in the character of an investment company, the 
bulk of its investments being government securities. In 1947 a 
petition was presented alleging that the company’s substratum had 
disappeared and that it was just and equitable that it be wound 
up. The judges of the Second Division, who affirmed the order 
dismissing the petition, were unanimous in holding that, as Lord 
Moncrieff said, ‘* a failure of substratum, as this phrase has been 
interpreted by the court, is not evidenced by a mere discontinuance 
of business activities even for a lengthy period ’’; and that “ the 
most recent pronouncements have uniformly insisted on the demon- 
strated and concluded finality of such an event by requiring that, 
before the substratum should be found to have been withdrawn, 
business within the objects of incorporation should have become 
at least in a practical sense ‘ impossible.’ ’? %4 

The only decision standing in the way of this conclusion was 
that of North J. in Re Crown Bank.** There, pursuit of the main 
object (banking business) proved to be commercially unsuccessful 
and the company thereupon turned to speculation in land and 
investments. The company was wound up although the conduct 
by it of banking business had not become impossible in the physical 


83 1947 8.0. 446. 

34 At p. 456; see also at p. 460, per Lord Mackay; at p. 468, per Lord Jamieson. 
In the light of these remarks Re National Portland Cement Co. [1980] 
N.Z.L.R. 564, must be treated as wrongly decided on this point. 

35 (1890) 44 Oh.D. 684. 
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sense. Some of the judges in Galbraith’s case, although doubting 
the correctness of the decision, regarded it as in last resort distin- 
guishable on the ground that the facts there disclosed a clear 
intention of finally abandoning the business of banking, and that 
there was thus a sufficient ‘‘ failure of substratum ”’ for the purposes 
of the rule.*® In view of the approach adopted in Re Kitson & 
Co.,*? however, it is doubtful whether this view of Re Crown Bank 
is supportable. 

In Re Kitson & Co. the main object of the company was the 
carrying on of engineering business: it sold its principal works but 
was proposing to carry on business by purchasing the engineering 
undertaking of its subsidiary. A petition to wind up on the ground 
of failure of substratum was successful at first instance, the judge 
holding that he was not satisfied that the company bona fide 
intended to continue with engineering business. But on appeal the 
decision was reversed, Lord Greene disposing of the argument 
based on intention with the following words: ‘‘ What has intention 
to do with it? We are dealing with the question of substratum, 
and to say that the substratum can exist at one moment and cease 
to exist a moment later, or vice versa, simply through a change of 
intention of the board or of the shareholders . . . seems to me to 
lead into a morass.” °° 

This decision establishes that in determining whether or not 
the main object has failed an intention to continue business is 
irrelevant, and if this is true of a case where it is proposed to 
continue business, it must be equally true of the case where 
business is abandoned, since intention is as much a part of the 
latter as it is of the former. In view of this, it is submitted that 
Re Crown Bank,®® so far as it purports to treat final abandonment 
as sufficient for the purposes of the substratum doctrine, must be 
regarded as wrongly decided. This conclusion may appear to bring 
about the strange result that the petitioning shareholder will fail to 
get a winding-up order where the company deliberately ceases to 
pursue its main object and engages in another business, but may 
succeed where pursuit of that object becomes impossible through 
circumstances beyond the control of those concerned. But this 
result is less surprising when it is recalled that winding up is the 
appropriate procedure only where no other solution is feasible, and, 
in the first of the situations mentioned, the shareholder’s proper 
remedy is to bring a minority action,*® or to take proceedings for 


36 1947 8.0. 446 at pp. 452, 466; cf. however, the remarks of Lord Mackay at 
. 460. 


87 [1946] 1 All E.R. 485 (0.A.). 

88 peel 1 All E.R. 485 at p. 489; followed in Re Taldua Rubber Co. [1948] 
All E.R. 768 

39 Note 85, above. 

40 Re Kitson & Co. (supra), per Lord Greene at p. 441. 
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an injunction restraining the company from acting ultra vires 41; 
alternatively, when a year has elapsed, he may present a petition 
for a winding-up order on the ground that the company has. 
suspended business,** for the ‘ business ° contemplated in section 
222 (c) is the business defined in the company memorandum.” 


(b) Impracticability of continuing business 

The second question relates to the measure of failure which 
must be established before it can be said that the main object of 
the company has become unattainable. The court takes care not 
to intervene too soon so as to terminate a venture which may yet 
prove successful,** and a number of petitions have been dismissed 
for the reason that they were ‘‘ premature.” 45 Where there is any 
doubt on the matter, the question whether the company should 
continue its attempts to make a success of the project is pre- 
eminently one of domestic policy and accordingly an order will not 
ordinarily be made unless there has been an almost complete failure 
of the main objects, with no “ reasonable prospect ” of their being 
achieved.*° In deciding whether this stage has been reached, the 
fact that directors or shareholders have decided to abandon the 
undertaking may afford evidence that the objects have, in fact, 
become impossible to achieve.*7 


4. Failure of Financial Substratum 


So far, discussion has been confined to situations where physical or 
legal events have made it impossible for the company to achieve 
its objects; but there is another line of decisions which deals with 
the position where a similar result is brought about by financial and 
economic factors.** Unfortunately the authorities on this question 


41 As in Stephens v. Mysore Reefs Mining Co. [1902] 1 Ch. 745; and see Ez p. 
For (1871) L.R. 6 Ch.App. 176, illustrating the point that windin, up is a 
remedy of ‘'the last resort.” See also Re Great Cobar Copper Mining Co. 
(1902) 8.R.(N.8.W.) 94. 

42 See Galbraith v. Merito Shipping Co., 1947 S.C. 446 at p. 459. 

48 i.o., the ‘‘ main object’ bumness: Re Metropolitan Raslway Warehousing Co. 
(1867) 86 L.J.Ch. 827. 

44 Scobie v. Atlas Steel Works (1906) 8 Fra. 1052; cf. also Re Langham Skating 
Rink (1877) 6 Ch.D. 669. 

45 Re M'Donald Gold Mines, Lid. (1898) 14 T.L.R. 204; Re Electric Arms & 
Ammunition Syndicate (1891) 85 8.J. 818; Re Columbia Gypsum Co. (1959) 
17 D.L.R. 28; In Re International Cable Co. (1800) 2 Meg. 188, the petition 
was ordered to stand over. 

40 Galbraith v. Merto Shipping Co., 1947 S.C. 446 at p 466, per Lord Moncrieff; 
Re Nylstroom Co. (1889) 60 L.T. 477; In Re Kronand Metal Co. [1899] 
W.N. 14 a "slight chance” of success was sufficient to save the company 
but Palmer, op. cit. (15th ed.), p. 44, states that this decision would not 
now be followed. 

47 Re Red Rock G.M. Co. (1889) 61 L.T. 785; Re Wickham & Bullock Island 
Coal Co. (1905) 6 3.R.(N.8.W.) 865 at p. 370. 

48 The broad distinction between these and the other substratum cases was 
recognised by Kekewich J. in Re Bristol Joint Stock Bank (1890) 44 Oh.D. 
708 at p. 712. 
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are not as uniform as might be hoped, but the relevant cases seem 
to be divisible into two principal classes: those in which the com- 
pany has been financially disabled from attaining its objects, and 
those in which it was alleged to be incapable of making profits.‘ 


(a) Financial disability °° 

Lack of sufficient funds is no doubt the commonest obstacle to 
the attainment by a company of its main objects, and the position 
of a company which has reached the end of its financial resources 
obviously bears a close resemblance to that of one which is pre- 
vented from achieving its ends by the unexpected events of the 
physical world. On the strength of this analogy orders to wind up 
have been made in the case of a bank which, after trading for six 
years, was left with a balance of only’ £887," and in the case of a 
shipping company which lost its only vessel and had no prospect 
of obtaining further funds with which to continue.” 

In cases of this kind, where the capital is gone and there is 
nothing left with which the company can be resuscitated,” it is 
clearly just and equitable to order that the company be wound up. 


(b) Impossibility of making a profit 

In the circumstances last discussed it is not a case of the courts 
expressing an opinion on a question of business,** for there is 
little that can be done except to put an end to the company. But 
where it is a question of the commercial profitability of the venture, 
the position is quite different: for even if it be correct to recognise 
that one of the unexpressed major objects of a trading company 
is the making of profit, there remains the cardinal principle that: 


& this court, and the winding up process of this court, cannot 
be used and ought not to be used, as the means of evoking a 
decision as to the probable success or non-success of a company 
as a commercial speculation. This company may be successful, 
or may continue to be unprofitable . . . but it is not for this 
court now to pronounce on opinion evidence that this is likely 
to be an unprofitable speculation.’’ 55 


In Re Suburban Hotel Co.,5* from which this statement was 
taken, the company was formed for the purpose of erecting and 


49 There is a third group of cases where the allegation has been one of insolvency: 
Re European Life Assurance Society (1869) L.R. 9 Eq. 122, but these cases 
have been rendered obsolete by the amendment to s. 223 (d); see Palmer, 
op. ot., pp. 26-27. 

50 A description used by Lord Greene in Re Kitson £ Co. [1946] 1 All E.R. 485 
at p. ; 

51 Re Bristol Joint Stock Bank (supra, note 48). 

52 Pine v. Stewart (1904) 6 F. 847; see also Re Diamond Fuel Co. (1879) 18 
Oh.D. 400; of. Re Fromm's Estract Co. (1901) 17 T.L.R. 302 (C.A.). 

53 Re Diamond Fuel Co. (supra) at p. 410 per Thesiger L.J. 

s4 Re Kitson & Co. (supra) at p. 440, per Greene M.R. 

55 Re Suburban Hotel Co. (1867) L.R. 2 Ch.App. 787 ab pp. 750-751. 

56 (1867) L.R. 2 Ch.App. 787. 
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conducting hotels in the neighbourhood of London. An hotel 
established at Hampstead Heath made a profit in one year, but 
over a period of some three years’ trading was run at considerable 
loss. There was a substantial amount of uncalled capital which 
could be used to carry on the business and, as the majority was in 
favour of continuing with the venture, a petition presented by a 
minority group of shareholders was dismissed. In the words of 
Lord Cairns: 


‘ So long as there is capital which can be expended in acquir- 
ing land or renting houses and converting them into hotels... 
it is impossible to say that the capital of the company may not 
be made productive of profit just in the way in which it was 
expected to be made productive of profit when the company 
was formed.” °7 


This principle has been repeatedly affirmed,®* and the decision 
itself has been taken to have established that the fact that a com- 
pany “‘ has lost, is losing, and will continue to lose,” does not of 
itself justify a winding-up order," at least where the capital has 
not been exhausted. No doubt some earlier decisions which reflect 
a contrary view ought now to be treated as wrongly decided,® but 
there are however a number of subsequent cases in which it has 
also been suggested that proof that a company is quite unable to 
make a profit from its business may provide a reason for winding 
up. By far the strongest statement to this effect has come from 
Lord Maugham who, in delivering the advice of the Privy Council 
in Davis & Co. v. Brunswick (Australia), Lid.,® stated that the 
decisive question in such a case was ‘* whether at the date of 
presentation of the winding-up petition there was any reasonable 
hope that the object of trading at a profit, with a view to which the 
company was formed, could be attained.” è 

If this was intended to represent a principle of general applica- 
tion,“ then it is certainly not easy to reconcile with some of the 
statements quoted previously in this discussion; it may be, how- 
ever, that there is a distinction between a company which has 


57 Ibid. at p. 745. 

58 Re Kitson ¢ Co. (supra) at p. 489; Re Producers Real Estate [1986] V.L.R. 
285 at p. 288; Re European Life Assurance Soctety (supra, note 49). In Re 
Bondi Better Bananas Ltd. [1961] 8 D.L.R. 622, Ferguson J. said: ‘‘ the 
reasoning [of Lord Cairns] in that case has stood the test of time”: at 

529 


58 fo Joint Stock Coal Co. (1889) L.R. 8 Eq. 146 at p. 158, per Malins V-C. See 
also Re National Livestock Co. (1858) 26 Beav. 158; Re Bugolsch Paint Co. 
(1884) 10 V.L.R. (E) 276; Re Brunswick (Australia), Lid. (1981) 82 S.R. 
(N.8.W.) 545 at p. 567, per Davidson J.; Re AngloContinental Supply Co. 
[1989] 1 All E.R. 99; Re Horsham Co-operatiwe Society (1894) 10 T.L.R. 441. 

60 Re Factage Parisien, Lid. (1864) 84 L.J.Ch. 140; Re Wey ¢ Arun Junction 
Canal Co. (1867) L.R. 4 Eq. 197. 

61 Re New Zealand Quarts Crushing Co. [1873] W.N. 174; Re General Phosphate 
Corp. (1808) 87 S.J. 688; Re Great N. Copper Co. (1869) 20 L.T. 264. 

62 [1986] 1 All B.R. 299. 

os . at p. 209. 

64 The facts of the case were somewhat peculiar: cf. editorial note in All B.R. 
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consistently made losses in the past, and one which has no reason- 
able prospect of earning profits in the future; and it may be also 
that all that the authorities have so far established is that it is not 
permissible to arfue from the fact of the former to a conclusion as 
to the latter." But the difference, where it does exist, seems to be 
largely one of opinion as to a question of business which, according 
to Lord Cairns, is a matter on which the court will not pronounce. 
Lord Maugham himself declared that: ‘‘ It is not the function of 
the court to determine such a matter on its own views as to 
probable success or failure, but to form the best opinion it can upon 
the evidence given by persons with a practical knowledge of the 
trade in question and the local conditions where these affect the 
matter.” °° Even to permit this, however, seems to have the effect 
of imposing upon the court the unaccustomed duty of choosing 
between conflicting views °" in order to settle what is really ‘‘ of the 
nature of a business problem.’ °° 

Despite this criticism there is undoubtedly much to be said in 
favour of allowing the court to put an end to a company which has 
no prospect of making a profit in the future and which, if allowed 
to continue, will relentlessly devour its assets to the point of 
extinction, to the advantage of nobody other than salary-earning 
directors; and there is, after all, no very great difference between 
circumstances of this kind and those where an order is made 
because, for example, the company’s gold mine is shown to be 
incapable of producing ore in commercially payable quantities. 
It must, however, invariably be borne in mind that as yet there 
appears to have been no reported case in which a company has been 
wound up solely, or even mainly, because it is incapable of being 
conducted at a profit,7? and that it is unlikely that the court will 
intervene on this ground in any but the clearest of cases. 


IL. IMPOSSIBILITY or CARRYING ON BUSINESS 


‘© Deadlock ” is stated by most textwriters to be a ground upon 
which the court will order a company to be wound up, but there 
is some difference of opinion as regards precisely what constitutes 
deadlock for this purpose. According to Palmer,” the court will 


68 Cf. Fairbridge v. St. African Newspaper Co. (1900) 17 B.C. 82 (Cape of Good 


Hope). 

ae tobe, 86 §.R.(N.5.W.) 215 at p. 288; this statement does not appear in the 
All England Report: 

07 As Scrutton L.J. has remarked in different context: ‘Tt is not the business 
of the Court to manage the affairs of a company '': Shuttleworth v. Cox Bros. 
[1927] 2 K.B. 9 at p. 28. 

68 [1986] 1 All E.R. 299 at p. 809. 

68 Re Red Rock G.M. Co. (1889) 61 L.T. 785; cf. Re Bristol Joint Stock Bank 
(1890) 44 Ch.D. 108 at p. T12. 

10 In Davis & Co. v. Brunswick (supra, note 62) the order was refused; but 
cf. Re Hamilton Ideal Manufacturing Co. (1915) 84 O.L.B. 66, per Kelly J. 

11 Op. oit., p. 88. 
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make an order ‘* where owing to internal disputes, there is a dead- 
lock, and consequently it is impossible for the company properly 
to carry on business, or pass a particular resolution to enable it 
to carry on business.’ The statement appearing in Halsbury 7 
substantially agrees with this, but Buckley ™ suggests that a 
company will be wound up ‘“‘ where there is a complete state of 
deadlock in the management.”’ 

It is submitted that the first of these views is the more accurate, 
but neither represents a complete statement of the law because the 
courts, in deciding whether or not there is a sufficient state of 
deadlock to justify a winding-up order, have been influenced 
primarily by the character and composition of the company in 
question. Where it is a public company, or a private company with 
a body of shareholders capable of constituting a general meeting 
substantially distinct from the persons who control the affairs of 
the company, insistence has been placed upon the requirement 
that the company should be incapable of carrying on business. 
Where, however, the company is a small or ‘‘ domestic ” “ com- 
pany it becomes somewhat artificial to speak of a ‘“* general 
meeting ” in the accustomed sense of that word, and the courts 
have tended to consider the question of whether an order should 
be made primarily in the light of the personal relations which it 
was expected would prevail between those who are actively con- 
cerned in the running of the business. This distinction has not 
always been observed in all the cases, but it is well vouched for by 
authority and will be used as the basis of the ensuing analysis. 


1. Where the Company is a Public Company 


Proof that deadlock has occurred among those managing the affairs 
of a company will seldom, if ever, suffice to induce the court to 
intervene by means of a winding-up order in the case of a public 
company or a private company of the kind described above. The 
teason for this is obvious enough: if the directors cannot agree, 
the matter can always be referred to the general meeting ™ and 
the question in dispute subjected to the normal processes of majority 
rule." In this way the deadlock can be ended, for example, by 
the election of a new board of directors,” or by the appointment of 
an additional director where this is contemplated by the articles,” 


72 Laws of England, Vol. 6 (8rd ed.), p. 585. 

78 18th ed., p. 456. 

Tt The description used in Symington v. Symsngton’s Quarries, Ltd. (1906) 8 
F. 121 at p. 180, by Lord M'Laren. 

75 This seems to be the automatic consequence of a deadlock among the directors, 
see Barron v, Potter [1914] 1 Ch. 895. 

78 Symington v. Symington's Quarries Lid. (supra) at p. 180, per Lord M'Laren. 

11 Ibid. at p 180; Re Toronto Finance Co. |1980] 8 D.L.R. 882 at p. 885, per 
Wright J. 

73 Re Furriers’ Alliance, Ltd. (1906) 51 8.J. 172. 


May 1964 WINDING UP: ‘f JUST AND EQUITABLE’? GROUND 295 


or by ‘some other means.” It is the existence of this power in 
the general meeting which explains insistence upon the requirement 
that the friction or deadlock should be such as renders it impossible 
to carry on the business of the company ®: a mere domestic quarrel 
is ordinarily not the proper occasion for the exercise of a power to 
wind up since the company meeting is the appropriate forum for 
the settlement of such differences.* 

It is only where the conflict is one which cannot be resolved in 
the ordinary way, i.e., by resolution of the general meeting, and 
where the result of it is to bring the company’s business to a 
standstill, that it becomes just and equitable to make an order 
for winding up. Reported cases involving this kind of situation 
have been rare in England, where the only clear instance of an 
order being made on this ground seems to be the ill-reported case 
of Re Sailing Ship ‘* Kentmere ” Co. But in other parts of the 
Commonwealth such cases are not so uncommon and orders have 
been made on a number of occasions where, for some good reason, 
it was impossible or useless to refer the matter in dispute to the 
general meeting, e.g., because distances separating shareholders 
were so great that meetings could not be held,® or because so little 
interest was manifested in the affairs of the company that it was 
never possible to secure a quorum at general meetings.“ Thus, in 
situations where, before the business of the company can proceed, 
some form of action must be taken by the general meeting and 
this body proves to be unresponsive or incapable of acting, the 
court will order that the company be wound up. 


2. Where the Company is a “ Domestic *? Company 


Where the company is a small company in the nature of a partner- 
ship with no residual body of shareholders such as ordinarily 
constitutes the general meeting, it is not necessary to go the length 
of proving that it has become impossible to carry on the business 
of the company.® In the leading case of Re Yenidje Tobacco 


19 In Re Mason Bros., Ltd. (1891) 12 L.R.(N.8.W.) Eq. 183, it was suggested 
that m some circumstances alteration of the articles might have to be 
resorted to, but this solution was impracticable in the particular circumstances 
of that case. 

80 Cf. Re Anglo-Contsmental Produce Co. [1989] 1 All E.R. 99 at p. 108, which 
also shows that the court will not attempt to anticipate possible deadlock 
m the future. 

81 Symington v. Symington’s Quarries, Ltd. (supra) at p. 129. 

s2 [1897] W.N. 58: for the facts of this case, see Stiebel’s Company Law (8rd 
ed.) Vol. 2, p. 758, which shows that the company was unable to contimue 
business because the necessary majority of members refused to agree to an 
essential alteration in the articles. 

88 Re Mason Bros. Ltd. (supra, note 79); Re Kapunda United Tradesmen’s Co. 
(1874) 8 B.A.L.R. 55. 

84 Re Upper Hatt Town Hall Co jg] N.Z.L.R. 125; Re Outram Societies 
Hall Co. (1914) 88 N.Z.L.R. 9. 

85 Although this may ın fact be the case: Re Mutata, Lid. 921] N.Z.L.R. 125; 
see also Re L. Wolberg, Ltd. (unreported) 217 L.T.J. 121. 
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Co., relations between the two directors, who were the only share- 
holders, deteriorated to the point where they refused to speak to 
one another; at the same time the business itself continued to 
prosper and in fact the company was making rather larger profits 
than it had done before the dispute became so acute. Despite this 
fact, the Court of Appeal unanimously ordered that it be wound up. 

The judgment of Warrington L.J. suggests ® that it is only 
where there are no more than two shareholders, with equal share- 
holdings, between whom there exists an intractable state of dead- 
lock, that an order will be made, but the majority of the Court of 
Appeal, whilst agreeing that this was sufficient to justify winding 
up, preferred to rest their judgment on the broader basis of a state- 
ment from Lindley on Partnership according to which dissolution 
of a partnership will be granted where there is “ such a state of 
animosity as precludes all reasonable hope of reconciliation and 
friendly co-operation ° between the partners.8® There can be no 
doubt that this formed the principal ratio of the majority,®® and 
therefore of the court, and that according to this view it is not 
essential to the success of a petition based on this ground that there 
should be no possible alternative means of ending a dispute between 
persons who belong to a company which is in substance “a 
partnership in the form or guise of a private company.” ® For, 
among such persons there exists a personal relationship, which 
has its source in the fundamental assumption that they will “ act 
as reasonable men with reasonable courtesy and reasonable conduct 
in every way towards one another,” * and it is the destruction of 
that personal relationship, and not the absence of some compulsive 
means of terminating the deadlock, which provides the criterion 
for the intervention of the court in these cases. 

This approach is supported by a strong body of Canadian autho- 
rity which establishes both that the principle laid down in Re 
Yenidje Tobacco Co. does not depend upon proof of deadlock ® in 
the sense suggested by Warrington L.J., and also that it applies 
even where the respective shareholdings of the parties are not 


86 [1916] 2 Ch. 426 (C.A.). 

87 Bee tbid. at p. 485. 7 

83 Ibid. at p. 480, per Cozens-Hardy M.R., Pickford L.J. assenting. 

89 It 1s certainly not correct to say that this was unnecessary to the decision; 
pace Wiles J. ın Re Natsonal Drive-In Theatres, Ltd. (1954) 2 D.L.R. 55 
at p. 63. 

80 [1916] 2 Ch. 426 at p. 482. 

1 Ibid. at p. 481, per Cozens-Hardy M.R., see also the article in 217 L.T.J. 
120 at p. 122. 

52 Re Bond: Better Bananas, Ltd. ier) I D.L.R. 277 (Ont. 0.4.); Re Conorete 
Column Clamps, By ab a -L.R. 60; Re Purvis Fisheries, Ltd. (1064) 
18 W.W.R. (N.8.) 401 anitoba O©.A.); Re White Castle Inn pess] 
O.W.N. 773; also the 8. African cases of Redler ¢ Collier v. Cereal Mani- 
facturing Co., Ltd. 1928 C.P.D. 458; and Lawrence v. Lawrick Motors, Ltd., 
1948 (2) 8.A. 1029 (W.L.D.), where one director had committed adultery with 
the wife of another. 
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evenly divided.” According to these decisions, proof that relations 
between the parties have deteriorated to a point where all hope 
of future co-operation between them is precluded is sufficient to 
justify winding up, and the mere fact that one side may possess 
the preponderating or casting vote, by which a deadlock can be 
ended, will not prevent the making of an order in such circum- 
stances, since, as was pointed out in one of the decisions, it may 
never have been intended that the casting vote should be used 
to enable one party to obtain sole control of the company which 
he can exercise regardless of the wishes of the other.™ 

This is obviously in marked contrast to the approach adopted 
in the case of a public or other large company where, as we have 
seen, the existence of an effective means of solving a deadlock has 
been treated as fatal to the success of a petition on this ground. 
In those cases, however, the fundamental assumption of the 
members is that within the company the majority vote shall 
prevail,™ and the distinguishing feature of cases in which the 
partnership analogy is applied is that they involve companies of 
which the members are “a relatively small number of persons 
who have become associated as members in pursuance of an agree- 
ment or arrangement involving the creation of a personal relation- 
ship between them, and where, in addition, there are restrictions 
upon the transfer of shares which, as in the case of partnership, 
prevent a member from extricating his interest upon just terms 
without a winding up.’ ** 

Within companies of the latter sort the fundamental presuppo- 
sition of the parties is not that greater voting strength shall prevail, 
but that the members will at all times cordially co-operate in the 
conduct of the business. 


Il. Fraudo, MISCONDUCT AND OPPRESSION *7 


This title comprehends a number of situations in all of which the 
criterion for winding up is the participation by directors or persons 


88 See particularly Re Purvis Fisheries, Lid. (1954) 18 W.W.R. N.S.) 401, and 
other Canadian cases cited in note 92 above. 

84 Re White Castle Inn [1946] O.W.N. 778 at p. 115, Por Bmily J.; Re Davis & 
Collett, Ltd. [1985] Ch. 698; Re Modern Retreading Co. [1962] E.A. 57 
(Tanganyika). In the light of the above authorities, some of the remarks of 
Danckwerte and Donovan L.JJ. in Re Dams Investments, Lid. [1961] 1 
W.L.R. 1896, must be treated as per incuriam. 

95 Bee Taylor v. Welkom Theatres, Lid. 1954 (8) S.A. 389 (O.P.D.) 851. per 
Horwitz J. Cf. also Charles Forte Investments, Lid. v. Amanda [1963] 
8 W.L.R. 662 at pp. 678-674, per Willmer L.J. 

96 Re Wondoflex Textiles, Ltd. [1951] V.L.R. 458 at p. 465, per Smith J. 

97 Unfortunately ıt is not possible in the space available to deal with certain 
miscellaneous cases in which fraud has been held to justify winding up on 
the just and equitable ground. They include: fraud rendering the company 
a ‘bubble company'’: Re Brinsmead [1897] 1 Ch. 45 at p. 57; affd. at 

. 406; fraud on the investing public: Re Producers’ Real Estate Co. [1986 
VLR 235; fraud on creditors: Re Alfred Melson, Ltd. [1906] 1 Ch. 
[now obsolete by virtue of s. 225 (1)]. 
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in control of the company in some form of misconduct, generally 
involving fraud in or mismanagement of the affairs of the company, 
and having the effect of depriving the company or shareholders of 
rights or protection conferred by the articles of association, pro- 
visions of the Companies Act, or general principles of company 
law.*® The principles underlying and controlling the power of the 
court to intervene in circumstances such as these were clearly 
expressed by Lord Shaw in Loch v. John Blackwood, Ltd.,** where 
in delivering the opinion of the Privy Council in that case, his 
lordship declared— 


“ Tt is undoubtedly true that at the foundation of applications 
for winding up on the ‘ just and equitable rule,’ there must 
lie a justifiable lack of confidence in the conduct and manage- 
ment of the company’s affairs. But this lack of confidence 
must be grounded on conduct of the directors, not in regard to 
their private life or affairs, but in regard to the company’s 
business. Furthermore, the lack of confidence must spring 
not from dissatisfaction at being outvoted on the business 
affairs, or on what is called the domestic policy, of the com- 
pany. On the other hand, whenever the lack of confidence is 
rested on a lack of probity in the conduct of the company’s 
affairs, then the former is justified by the latter and it is, 
under the statute, just and equitable that the company be 
wound up.” 1 i 


1. Applications of this Principle 


This passage has been judicially applied on numerous occasions, 
usually in circumstances which have involved breach of some 
recognised rule of company or statute. One practical consequence 
of this has been to provide an effective means of deterring fraudu- 
lent or improper conduct on the part of those who control the 
company, for the possibility that winding up proceedings will be 
taken by the minority is a threat which cannot lightly be ignored. 
On the strength of the above principle orders have accordingly 
been made where some or all of the following circumstances have 


existed : 


(a) Fraud on the company 


Companies have been wound up where directors or controlling 
shareholders have been guilty of misappropriating company 


o8 As Lord Cottenham once observed, '' There must be something in the manage- 
ment and conduct of the company which shows the court that it should 
no longer allowed to continue, and that the concern should be wound up"': 
Spackman's Case (1849) 1 Mac. & G. 170 at p. 174. 

99 Ta A.G. 783 (P.0.). 

1 lbid. at p. 788. The principle is not confined to private or domestic com- 
anies : Re Wondofler Featiles, Ltd. pe V.L.R. 458 at p. 465, per Smith 
., and cases there cited; Re National Drive-In Theatres, Ltd. [1954] 2 D.L.R. 

55 at p. 64, per Wilson J. 
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property, most commonly by making fraudulent or unauthorised 
payments out of company funds.” 


(b) Breaches of directors’ duties 


Orders have been made where directors have committed breaches 
of their fiduciary duty to the company by exercising in their own 
interest a power conferred upon them for the benefit of the com- 
pany, e.g., by issuing shares in order to secure or retain personal 
control of the company ê; or by utilising a power of dismissal 
conferred by the articles in order to exclude a fellow director from 
the company with the intention of acquiring his shares at an under- 
value *; or again, where directors have, by placing themselves in 
a position of conflict between their duty and their interest, earned 
for themselves profits not disclosed to the shareholders at large °; 
or where, though no breach of good faith is proved to have 
occurred, the directors failed to act with the degree of skill and 
care which is required of them in the performance of their duties.° 


(c) Failure to observe procedural requirements 


Another form of misconduct commonly encountered is the 
failure, by those in control, to conduct the business of the company 
in accordance with procedural requirements of the Act or articles 
governing matters such as the holding of general meetings,” election 
of officers, appointment of auditors, the issue of balance sheets 
and profit and loss accounts,® and the necessity for consultation 
with other members of the board.® Irregularities of this kind have 
been the subject of consideration on a number of occasions and, 
although in none of the cases cited below was the order made 
solely because of failure to observe such procedural requirements, 
there is little doubt that the court would make the order where 
failure to observe those requirements became the means of 
deliberately depriving shareholders of their rights. 


2 Re Blertot Manufacturing Aircraft Co. (1916) 32 T.L.R. 258; Re Newbridge 
Steam Laundry [1917] 1 I.R. 67; Re Waipuna Investments, Ltd. [1956] 
V.L.R. 115; Re Wm. Brooks & Co. (1961) 79 W.N.(N.S.W.) 854; Re 
Martello £ Sons, Ltd. [1945] 3 D.L.R. 626. 

3 Re Wm. Brooks & Co. (supra); Re Kurtlpa Protestant Hall, Ltd. [1946] 
8t.R.Qd. 170; Re Swan £ Sons Ltd. [1962] 8.A.8.R. 810. 

4 Re Wondoflee Testile [1951] V.L.R. 468. 

5 Of. Re Straw Products, Ltd. [1042] V.L.R. 222 (affg. [1942] V.L.R. 189): 
this form of misconduct is more doubtfully available as a ground for winding 
up: see authorities cited in note 28, below. 

6 Re Chemical Plastics, Lid. [1951] V.L.R. 186. 

7 ae a hold the first or statutory meeting is itself a ground for winding up: 
s. 222 (b). 

8 Loch v. John Blackwood (supra, note 99). Re Kurilpa Protestant Hall, Ltd. 
(supra). 

9 Re Wm. Brooks d Co. (supra, note 2). 

10 This seams to have been the view of the Federal Supreme Court of the West 
Indies in Shillingford v. The Penn Syndicate (1958) 1 W.I.R. 58; cf. Loch v. 
John Blackwood (supra) at p. 787. 
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(d) Treating company business as private property 

In most cases of the preceding kind, the director or controlling 
shareholder who consistently disregards prescribed procedures is 
also likely to show very little respect for the legal boundaries which 
divide the rights of the company from his own. Where a private 
company is concerned the temptation is particularly strong for the 
dominating shareholder to regard the business as a personal affair 
which he is entitled to conduct as he wishes, but as Lord Clyde 
remarked in Thomson v. Drysdale,” 


“in any case in which the shareholders who hold the pre- 
ponderating interest in a company make it manifest that they 
intend to set at nought the security provided by company 
procedure, and to treat the company and its affairs as if they 
were their own property, it is impossible that the minority 
should retain any confidence in the impartiality or probity of 
the company’s administration and . . . it becomes a question 
whether the minority are not entitled as a matter of justice 
or equity ... to have the company wound up.” *? 


2. Ewistence of Alternative Remedies 


It will have been observed that in the examples discussed the 
misconduct complained of might have been made the subject of 
some other proceedings, either at the instance of the company 
itself or of the shareholders. For example, where directors or 
majority shareholders have fraudulently deprived the company of 
its property, the company can, of course, redress this wrong to 
itself by bringing action to recover the property lost ™*; a similar 
remedy exists where there has been a breach of directors’ duties: 
the errant director can be made to account for profits, to pay 
compensation or damages, or he may be summarily removed from 
office.“ In view of this, it might be asked why, if winding up is 
properly regarded as a remedy of the last resort, should an order 
be made where some alternative form of redress is available? 

One answer to this question is that in situations of this kind the 
general meeting is often so constituted that it is impossible for the 
company itself to take action against those responsible, for they 
themselves are usually directors or controlling shareholders.15 But 
although this no doubt makes it improbable that the defaulting 
directors can be removed, it does not prevent the minority share- 
holders from suing on behalf of the company in a representative 
form of action, and the existence of this as an effective alternative 
to winding up has been recognised by Lord Greene: 


11 1925 8.C. 811; see also Baird v. Lees, 1924 8.C. 88. 

13 1925 8.0. S11 at p. 815. 

18 See peels Modern Company Law, pp. 510, 511. 

14 Ibid., 05. 

15 As in Rey. Newbridge Steam Laundry [1917] 1 I.R. 67; see also Loch v. John 
Blackwood (supra) at p. 787. 
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* Tt is to be remembered that the winding-up procedure does 
not exist for the purpose of keeping boards of directors in 
order, or indeed of preventing them from misapplying the 
funds of the company. ... in these days of minority actions 
it would not seem that winding-up proceedings in order to 
prevent that kind of thing are likely to be so necessary as 
before minority actions became common.”’ +° 


The same reasoning applies with equal force where business is 
carried on without regard for what have here been called ‘‘ proce- 
dural requirements ”: a shareholder has, it seems, a personal right 
to insist that provisions of the articles shall be observed,” and he 
can enforce this right by proceedings for an injunction.** This 
might well be treated as a reason for refusing a winding up in 
accordance with what appears to be the general practice to this 
effect where a satisfactory personal remedy exists.?° 


8. Nature and Degree of Misconduct Required 


But the feature which distinguishes the cases in which a winding- 
up order will be made, although there may be some alternative 
remedy, is the nature, extent and duration ®° of the misconduct 
or mismanagement complained of, coupled very often also with 
the fact that it may be expected to continue in the future.** In 
other words, its significance must be such that it not only justifies 
a loss of confidence in the probity and ability of those who control 
the affairs of the company, but does so to such a degree that 
confidence cannot adequately be restored by the operation of other 
available remedies, thus rendering it just and equitable that the 
company itself should be brought to an end.?? 

Where, however, the misconduct complained of does not reach 
such extensive proportions, a shareholder will generally not be 
entitled to a winding-up order: in the Australian case of Menard v. 


16 Re Kitson £ Oo. [1946] 1 All E.R. 485 at p. 446; of. Re Shepherd's Bush 
Improvement, Ltd., The Times, March 9, 1909; Re Great Cobar Copper Co. 
(1902) 2 §.R.(N.8.W.) 94; see also Charles Forte Investments, Lid. v. Amanda 
1968] 8 W.L.R. 662. 

17 Rayfield v. Hands [1960] Ch. L 

18 Cf. Quin £ Astens, Lid. v. Salmon [1900] A.C. 442. 

19 Cf. Re Gold Co. (1879) 11 Oh.D. 701 (C.A.) and s. 225 (2); the powers con- 
oot by s. 210 will render winding-up orders on this ground even more 
i uent. 

20 Bee Re Wm. Brooks & Co. (1961) 79 W.N.(N.8.W.) 854 at p. 888, per Hardie 
J.; in this case there were ‘‘ serious and persistent '' breaches of fiduciary 
duty: at p. 365. In Re Shepherd's Bush Improvement, Ltd., The Times, 
March 9, 1909, p. 8, the Master of the Rolls said ‘‘ There might be a case 
where there were allegations of past fraud, present fraud, and the prospect 
of continued fraud, in which it might be right to put an end to this state of 
things by winding-up order.” 

21 Re Newbridge Steam Laundry [1917] 1 I.R. 67 at p. 98, per Ronan L.J.; 
Loch v. John Blackwood (supra) at pp. 788, 788; Re Martello & Sons [1945] 
8 D.L.R. 626 at p. 628, per Laidlaw J.A. 

22 Re Martello ¢ Sons [1045] 3 D.L.R. 626 (Ont. 0.A.); Re Newbridge Steam 
Laundry (supra) at p. 92, per O'Connor M.R. 


802 THE MODERN LAW REVIEW Vor. 27 


Horwood & Co.* the governing director had been guilty of a minor 
act of fraud which Street C.J. in Equity held ought to be regarded 
as an isolated occurrence which did not satisfy him that the reten- 
tion of that director at the head of affairs would prejudicially affect 
the carrying on of business, and the decision dismissing the petition 
was affirmed on appeal by the High Court. The position, however, 
might have been different “‘ if the proper inference to be drawn from 
the facts was that there was fair ground for anticipating systematic 
or recurring dishonesty in the future.” 24 


4. Domestic Policy 


As appears from the statement of principle expressed by Lord 
Shaw, the petitioner’s complaint must amount to something more 
than mere “‘ dissatisfaction at being outvoted on the business affairs 
or on what is called the domestic policy of the company.” This 
qualification is however rather more easily stated than applied, for 
the distinction between what is, and what is not, a matter of purely 
domestic policy is one of the major unresolved problems of company 
law. Possibly the answer depends to some extent on particular 
circumstances, but at various times questions such as whether a 
dividend ought to be declared,’ whether a director should be 
removed from office,*® and whether the company should continue to 
do business,*7 have been treated as matters of domestic policy which 
it is the prerogative of the majority to determine. 

The question is important since the term “ oppression ” is 
often rather loosely used to describe the action of the majority 
shareholders when by their superior voting power they impose 
their wishes upon a reluctant minority. It is doubtful, however, 
whether this gives the minority any lawful cause of complaint 
except where there has been misconduct in the sense referred to 
above, i.e., some action which involves at the very minimum a 
breach of the legally recognised rights of the company or those of 
the shareholders individually.2® Where the issue is one of winding 
up, it is no doubt proper, as it is in other branches of company 


28 (1922) 81 C.L.R. 20; sub nom. Re Horwood € Co. (1921) 21 8.R.(N.8.W.) 
760 


24 (1922) 81 C.L.R. 20 at p. 24. 

25 Re James Lumbers Co. [1926] 1 D.L.R. 178; of. Re Straw Products, Ltd. 
Aw V.L.R. 189. 

20 Re Sydney ¢ Whitney Pier Bus Services, Ltd. ee 8 D.L.R. 468 (Nova 
Scotia); Taylor v. Welkom Theatres, Ltd., 1954 (8) S.A. 889 (O.P.D.). 

27 Re Anglo-Continental Produce Co. [1939] 1 All E.R. 99. 

28 ‘The ground that the minority shareholders have been overborne by the 
majority . . . is not a substantial ground if the majority have acted in 
accordance with the law and honestly ’'—per Doull J. in Re Sydney & Whitney 
Pier Bus Services Ry D.L.R. 468 at p 472; Ripon Press, Ltd. v. Gopal 
Chetts (1981) 68 L.R.Ind.App. 416; cf. Re A ngli:Continental Produce Co. 
(supra, note 80). It does not seem that an order can be made in respect 
of what are sometimes called ‘‘ ratifiable'’ breaches of directors’ duties: see 
Re Shepherd's Bush Improvement, Lid. (supra, note 16); Re Straw Products, 
Ltd. [1042] V.L.R. 222 at p. 280, per Gavan Duffy J. 
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law,?® to consider whether the majority have exercised their powers 
bona fide for the benefit of the company as a whole *°; but apart 
from this, the shareholder who becomes a member of a company in 
which it was contemplated under the company’s constitution that 
a majority vote should prevail,*? has no right to demand a winding- 
up order simply because that vote has been exercised in a manner 
detrimental to his own interests. Where this occurs his ultimate 
remedy is to withdraw from the company and take his investment 
elsewhere by selling his shares at whatever price he can obtain for 
them. 


5. Partnership Analogy 


The position is different where the company is in the nature of a 
partnership. Here, as we have observed, the fact that the members 
contemplate the creation of a personal relationship between them- 
selves and particularly where in addition there are restrictions upon 
transfer of shares which prevent a member from extricating his 
investment upon just terms without a winding up, has induced the 
court to apply to these petitions the same principles as would 
govern a claim for dissolution of a partnership. As was demon- 
strated by Smith J. in the course of his careful analysis in Re 
Wondoflex Teatiles, Ltd.™ there are in fact two principles which 
guide the court in exercising its discretion to wind up a domestic 
company of this kind: the first is that enunciated by Lord Shaw 
in Loch v. John Blackwood, Ltd.; the second derives from Re 
Yenidje Tobacco Co.** where the majority of the court treated as 
the controlling consideration the absence of any hope of reconcilia- 
tion and friendly co-operation between the members in the future. 
And these two principles are sufficiently distinct to make it possible 
for the member of a domestic company, who cannot bring his case 
within the first principle, nevertheless to succeed by basing it upon 
the second.*¢ 

It does not follow, however, that a petitioner is always entitled 
to a winding-up order simply upon his proving that a state of 


29 As, for example, where the articles are altered: in the only case in which a 
winding-up order was sought on this ground, it was refused: Re Bulawayo 
Market £ Offices Co. [1907] 2 Ch. 458 

80 Re Wondoflew Teatiles, Ltd. [1951] V.L.R. 458 at p. 465. 

31 Ibid.; see also Taylor v. Welkom Theatres, Ltd. Tne) at p. 351. 

32 However, the fact that ondent’s misconduct has had the effect of reducing 
the value of petitioner's res is also a maternal consideration affecting the 
desirability & winding up: see Re Wm. Brooks € Co. (1961) 79 W.N. 
(N.8.W.) 854 at p. 867. 

238 Re Wondoflenw Textiles, Ltd. [1951] V.L.R. 458 at p. 465, per Smith J. 

% [1051] V.L.R. 458; most of what follows in the text is taken from the 

luminating judgment of Smith J. in this case, quoted in Palmer op. ott. 
(17th ed.), pp. 84-85. 

25 [1916] 2 Ch. 426 (0.A.). See also the cases cited in relation to ‘‘ deadlock,” 
note 92, above. 

86 This possibility was acknowledged by Smith J. in Re Wondoflex Tectiles, Ltd. 
(supra) at pp. 467-468. 


804 THE MODERN LAW REVIEW Vow. 27 


animosity exists between himself and the respondent *7: gentrally 
speaking, he cannot succeed if the cause of his complaint is merely 
that the respondent has validly exercised the powers conferred in 
terms by the articles,®* for to hold otherwise would enable a member 
to be relieved from the consequences of a bargain knowingly 
entered into by him.** But this principle is itself subject to an 
important qualification, namely, that ‘‘ acts which, in law, are a 
valid exercise of powers conferred by the articles may nevertheless 
be entirely outside what can fairly be regarded as having been in 
the contemplation of the parties when they became members of 
the company; and in such cases the fact that what has been done 
is not in excess of power will not necessarily be an answer to a 
claim for winding up. Indeed, it may be said that one purpose of 
[section 222 (f) ] is to enable the court to relieve a party from his 
bargain in such cases.” © Hence, a question which in a company 
with a large body of shareholders would ordinarily be regarded as 
one of domestic policy on which the majority vote should prevail, 
may assume a different aspect where the contest occurs between 
members of a domestic company: dismissal of a director,“ for 
example, alteration of the articles,4* or engaging in another line 
of business,** although formally within powers conferred by the 
articles, may so offend the basic understanding of the parties as 
to how those powers are to be exercised that it becomes just and 
equitable that the company be wound up. 


IV. CONCLUSIONS 


The just and equitable ground for winding up is, as we have seen, a 
ground which has been utilised principally by shareholders as a 
means of retrieving the capital which they invested in the company. 
In the ordinary way, voluntary winding up is the proper method of 
achieving this and since it requires the consent of three-quarters 


87 Re Horwood £ Co. (1921) 21 8.R.(N.S.W.) 750 at p. 757, per Street C.J. in Eq. 

88 Re Cuthbert Cooper & Sons, Ltd. ped Ch. 892; Re Davis Investments, Lid. 
[1961] 1 W.L.R. 1896; Charles Forte Investments, Lid. v. Amanda [1968] 
8 W.L.R. 662. 

88 Menard v. Horwood £ Co. (1922) 81 C.L.R. 22 at p. 25. 

40 Re Wondoflexr Teatiles, Lid. (supra) at p. 467. s consideration enables 
consistency to be maintained with the so-called ‘‘ deadlock cases involving 
companies in the nature of partnerships (above, note 92): although one of 
the parties may be legally entitled to a casting vote, it is not intended that 
he should use this vote so as to secure sole control of the company: Re White 
Castle Inn [1946] O.W.N. 778 at p. 774; in all these cases the existence of 
a casing vote has been the inadvertent result of adopting Table A articles, 
and the decisions would no doubt have been different if ıt had been deliberately 
intended that the power of control thereby conferred should be exercised to 
the full. See also Re Davis 4 Collett, Ltd. [19 Ch. 693, where although 
there was a casting vote, winding up was ordered on the partnership 
principle. 

41 Re Wondofleæ Textiles, Lid. (supra) at p. 467. 

42 Tench v. Tench Bros., Ltd. [1980] N.Z.L.R. 408. 

13 Re Bonds Better Bananas, Ltd. [1952] 1 D.L.R. 277; see also Re Swan & 
Sons, Ltd. [1962] S.A.S.R. 810 (improper refusal to declare dividends). 
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of thé members, a shareholder who petitions for a compulsory order 
must be able to show that there are special reasons why the court 
should intervene for the purpose of relieving him of his contractual 
obligation to contribute to the capital of the company.** The 
cases show, however, that this contractual obligation is not an 
unqualified one, but one which is undertaken on the basis of 
certain implicit but fundamental assumptions with respect to the 
nature and purpose of the commercial adventure and the manner 
in which it is to be conducted. These assumptions are (1) that the 
company can pursue the objects for which it was formed, and will 
continue to be able to do so; (2) that the company will be capable 
of carrying on its business; (8) that the business of the company 
will be conducted honestly, conscientiously, and in accordance with 
the requirements of the law which regulates these matters, and (4) 
in the case of a company which is in the nature or guise of a 
partnership, that the members will co-operate in conducting the 
business in accordance with the arrangement entered into when 
they became members of the company and which they intended 
should govern their relations with one another.*® 

It is only when the occurrence of unforeseen events irreparably 
destroys one or more of these assumptions on which the share- 
holder’s contract depends, that there arises a right to have the 
company wound up; for in such circumstances it then becomes 
“ necessary to consider whether the situation which has arisen is 
not quite outside what the parties contemplated by the arrange- 
ment they entered into, and whether what has been done is not 
contrary to the assumptions which were the foundations of their 
agreement.” 7 If this is, indeed, the underlying principle which 
governs the making of orders on the just and equitable ground, 
then it may be that it amounts to little more than the application, 
in the field of company law, of the contractual doctrines of 
discharge by frustration and discharge by breach.‘ 


B. H. McPuerson.* 


44 Re Langham Skating Rink Co. (1877) 5 Ch.D. 669 at p. 685. 

43 Re Suburban Hotel Co. (1867) L.R. 2 Ch.App. 787 at pp. 742-748. 

46 Quasre whether a further assumption should be admitted, vis., that the 
company is capable of making profits: cf. Davis & Co. v. Brunswick 
(Australia), Lid. [1986] 1 All E.R. 299 at p. 309. 

47 Re Wondofles Teatiles, Ltd. [1961] V.L.R. 458 at p. 467, per Smith J. 

48 There is also at least one case where the > re of discharge by performance 
was applied: see Re Amalgamated Syndicate [1897] 2 Ch. 600, where the 
company was wound up because ıt had achieved its sole object. 

* B.A., LL.B. (Cantab); Lecturer n Law, University of Queensland. 


CUSTOM AS A SOURCE OF 
LAW IN SCOTLAND * 


In the nature of things, the problems raised by admitting that 
custom may be a source of law are likely to be similar in all 
systems. ‘There will probably be, too, a substantial similarity 
between the rules of different jurisdictions. To require that a 
custom should be uniform, certain and notorious, for example, is, 
in a sense, only to require that it should exist as a custom; without 
these qualities a custom could not reasonably be treated as a source 
of law. Nevertheless, the particular way in which a problem arises 
and is disposed of may be affected by historical accident or other 
legal principle. Thus, while it can be said that the law of Scotland 
and that of England in relation to the place of custom as a source 
of law are substantially similar, and in some respects identical, in 
other respects the jurisdictions differ. On many questions, the 
authorities in the two systems are interchangeable; on others, they 
are not. In particular, it will be contended that the case of 
Goodwin v. Robarts® deals with a problem which does not arise, 
or arises in a different way, in Scotland. The precise extent to 
which custom may exclude, modify or supplement the common 
law requires to be considered; here, too, the jurisdictions may 
differ, since it can be argued, not without force, that Scots law 
never recognises a custom contrary to or different from the general 
common law. 

It is convenient to begin with a sketch of the English rules on 
custom, partly because certain necessary distinctions are made more 
sharply there than in Scots law, partly because the nature of the 
problems which arise can more clearly be seen there. In theory, 
the entire common Jaw is customary law. The subject which 
Bracton proposed to himself was the “‘ lew et consuetudo Angliae,” 
and this theory has persisted. It is certainly true that much of 
the material from which the common law was developed was custo- 
mary law. Nevertheless the artificiality of the theory is obvious, 
for the rules of the common law were drawn from other sources as 
well as custom, and were developed by the courts without much 


1 This article originally stemmed from oe certain dissatisfaction with the 
resentation of the Scots rules on custom in modern textbooks, especially 
reen's Encyclopaedia of the Law of Scotland, Vol. 5, p. 854 et seg. and 

Gloag and Henderson, Introduction to Scots Law, 6th ed., pp. 9 and 472 in 
which Goodwin v. Robarts (1875) L.R. 10 Exch. 837 is cited as an authority 
for Scots law. It is hoped, however, that the results of investigating the 
Scots rules will be of interest, from a comparative point of view, to a wider 
audience. 

2 (1875) L.R. 10 Exch. 887; (1876) 1 App.Cas. 476. 
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consultation of the actual practice of the community.? The theory 
does however have one important consequence. A general custom, 
a rule observed throughout England, must already, according to 
the theory, be part of the common law.* If it is not recognised 
by the common law, it can be neither law nor custom. Accordingly, 
the ability of general custom to create binding rules of law is 
denied, and the theory that the common law is itself customary 
law is used to prevent the development of new rules of law by 
general custom. The law creating power of custom is a limited 
one and custom, in this limited role, is something different from 
and opposed to the general common law. ‘ A custom,” according 
to the definition of Halsbury’s Laws of England, “ is a particular 
rule which has existed either actually or presumptively from time 
immemorial and has obtained the force of law in a particular 
locality, although contrary to or not consistent with the general 
common law of the realm.” © It is true that there is a rather 
vague requirement that custom should accord with the fundamental 
principles of law; nevertheless, custom can displace the law within 
a locality. The essential features of custom in this restricted sense 
are, first, its existence from time immemorial ° and second its local 
character.” It was largely by accident that the arbitrary date 1189 
was set down as the limit of “‘ time whereof the memory of man 
runneth not to the contrary.” € However a custom whose long 
continued observance as of right is demonstrated will be presumed 
to date back to 1189 unless it is shown that that is impossible,’ 
and in practice it will often be sufficient merely to show observance 
of the custom over a long period of time. The local character of 
a custom is however an unalterable requirement. A custom 
displaces the general common law; it is local common law. Given 
these fundamental characteristics, a custom which is also certain, 
continuous and reasonable possesses the force of law for the area 
within which it operates. 

A firm distinction is made between custom, in the sense of local 
common law, and usage. Usage is a course of dealing generally 
adopted by persons engaged in a particular department of business 
life which is so notorious that those engaged in that line of business 


Cf. Allen, Law in the Making (6th ed.), pp. 70-71, 126 et seq.; Braybrook, 

“ Custom ag a Source of English Law,” Mich.U.R. 71 (1951). 

4 '' A custom cannot be alleged generally within the Kingdom of England; for 
that is the common law’: Oo.Litt. 110b. 

5 Halsbury, Laws of England, 8rd ed., Vol. 11, p. 158. It is convenient to 
follow the terminology used in Halsbury, confining the word ‘‘ custom” to 
immemorial local custom, and the word ‘‘usage'’ to usage incorporated in 
contract, without however claiming that the terminology has always been 
uniform, or that the distinction has always been kept absolutely clear. 

o Cf. Littleton’s Tenures, s. 170, 1 Bl.Com. 76. 

See authorities cited Halsbury, Vol. 11, p. 158, note (g). 

Bee Angus v. Dalton (1877) 8 Q.B.D. 85 at p. 104, Halsbury, loc. cit., p. 161, 

note (1). 

See, ¢.g., Simpson v. Wells (1872) L.R. 7 Q.B. 214. 
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must be taken to intend to follow it.° It is incorporated in their 
contracts unless expressly or impliedly excluded. Usage is distinct 
from custom in that it is not required to be immemorial, it need 
not, although it may, be local, and it will not be sanctioned if it 
is contrary to positive law. Usage, if it is to be incorporated in 
contract, must be certain and notorious; it must also be reasonable, 
although a court will not find it easy to determine that a usage 
generally adopted by all those dealing in a certain line of business, 
and which they find convenient, is actually unreasonable. 

English law then begins by making this sharp distinction 
between custom and usage. The former creates binding rules of 
law and can displace the common law, but can operate only within 
a locality; the latter does not create binding rules of law, but 
merely provides implied terms for contracts concluded on the 
footing of the usage. This clear distinction, however, although 
firmly settled by definite authority, is not the last word on the 
subject. The distinction is blurred because certain mercantile 
usages are accepted as having some law-creating force. The exact 
state of the law cannot perhaps be ascertained, nor is this the 
proper place to discuss it in detail. The difficulty however arises 
in this way. There is no doubt that a usage which has repeatedly 
come before the courts and which has been repeatedly proved by 
evidence may be so clearly established that further proof is un- 
necessary. It becomes a usage of which judicial notice is taken.” 
It is clear too that once a usage is judicially noticed, the step to 
calling it law is not a great one. Judicial notice in itself may not 
have the effect of accepting a usage as law; strictly, a usage 
judicially noticed is no different from any other usage, and, if it 
operates at all, it operates only as impliedly incorporated in a 
mercantile contract. Nevertheless a judicially noticed usage must 
be one definitely established, and the presumption that parties’ 
dealings are based on it will be all the stronger. Further, there is 
no doubt that certain rules of law did originate as mercantile usage, 
and were incorporated by judicial notice. into the common law. 
The leading example of this process is the recognition by the law of 
the negotiability of bills of exchange; a usage of merchants was 
taken up, judicially noticed and finally became common law. It 
is not in practice difficult to slip from “ judicial notice ” to 
** incorporation in the law.’ On the other hand, the rules on 
custom stand firmly against such a process. Custom, to become 
law, must be immemorial and local, and logically, usage should 
not create general rules of law. Logic, however, has not been 
followed, and a certain confusion of thought can perhaps be 


10 See authorities cited Halsbury, loc. oit., p. 182. 

11 For a discussion of the problem for English law see Salmond, Jurisprudence, 
lith ed., pp. 249-254. 

12 Cf, Brandao v. Barnett (1846) 12 Cl. & Fin. 787. 
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detected. Thus in the leading case of Brandao v. Barnett,™ 
Lord Campbell said: ‘‘ The usage of trade by which bankers are 
entitled to a general lien is not found by the special verdict, and 
unless we are to take judicial notice of it, the plaintiff is at once 
entitled to judgment. But, my lords, I am of opinion that the 
general lien of bankers is part of the law merchant, and is to be 
judicially noticed—like the negotiability of bills of exchange, or 
the days of grace allowed for their payment. When a general usage 
has been judicially ascertained and established, it becomes a part 
of the law merchant, which courts of justice are bound to know 
and recognise. ... Justice could not be administered if evidence 
were required to be given toties quoties to support such usages, 
and issue might be joined upon them in each particular case.” 
Now lien may well be a matter of contract, and a lien may be 
created as well by the implied contract inferred from a general 
usage as by an express term. The possible confusion of thought 
however arises when Lord Campbell speaks of the negotiability of 
bills of exchange as being the product of usage, judicially noticed. 
The implication is that the bill is made negotiable by the implied 
‘consent of parties. The common law had in fact set itself against 
negotiability, and refused to admit it even as the product of express 
contract, As the later cases show, the negotiability of bills of 
exchange was not the product of usage, judicially noticed or not. 
It was the product of a new rule of law, developed certainly out of 
the usages of merchants, but equally certainly a new rule forming 
an exception to the general refusal of the common law to permit 
negotiability. It can therefore be seen that even in the House of 
Lords, the distinction between usage and custom, and the exact 
limits of the law-creating power of custom were not perfectly 
observed. The result is a blurring of the distinction between usage 
and custom which even now complicates the exposition of this 
part of the law. 

There is then in Brandao v. Barnett the suggestion that general 
usage may do more than merely provide a background of implied 
terms for commercial contracts. The question how much more 
general usage might do was the matter in dispute in Crouch v. 
Credit Foncier of England ™ and Goodwin v. Robarts.% Both 
cases concerned the question whether the custom of merchants 
could confer the quality of negotiability on bonds or debentures 
payable to bearer. In Crouch’s case the Court of Queen’s Bench 
held that mercantile custom could not have this effect; to make 
law a custom must be an immemorial local custom; a recent 
mercantile usage could not make an instrument negotiable in defi- 
ance of the common law. ‘“‘ Incidents which the parties are 
competent by express stipulation to introduce into their contracts, 


18 (1846) 12 Ol. & Fin. 787. 
14 (1878) L.R. 8 Q.B. 874. 
15 Note 2, above. 
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may be annexed by custom, however recent, provided that it be 
general, on the ground that they are tacitly incorporated in the 
contract. ... But where the incident is of such a nature that the 
parties are not themselves competent to introduce it by express 
stipulation, no such incident can be annexed by the tacit stipulation 
arising from usage. It may be so annexed by the ancient law 
merchant, which forms part of the law and of which the courts take 
notice. Nor if the ancient law merchant annexes the incident, 
can any modern usage take it away.” In Goodwin v. Robarts 
on the other hand, the Court of Exchequer Chamber reached the 
contrary conclusion. Cockburn J. pointed out that the view taken 
in Crouch’s case that the law merchant was only part of the ancient 
common law was historically incorrect. Usages of recent origin, 
such as those connected with bills of exchange, had become 
engrafted on the common law, and the law creating power of 
mercantile usage was not spent. Accordingly he concluded that 
mercantile usage could confer negotiability on debentures to bearer. 
This decision was upheld in the House of Lords, though without 
any express affirmation that recent mercantile usage could create 
new law. Lord Selbourne based his decision on the fact that the 
bonds in question, unlike those considered in Crouch and in the 
Scottish case Dizon v. Bovill,1® were issued by a foreign govern- 
ment, and held that there was no reason why a foreign sovereign 
should not create negotiable bonds. The other judges contented 
themselves with saying that the usage in question was in accordance 
with English law. 

There is therefore a conflict of authority both on the question 
of the negotiability of debentures payable to bearer and on that of 
the ability of mercantile usage to create law. The former question 
seems to have been settled, since in Bechuanaland Exploration Co. 
v. London Trading Bank ** and Edelstein v. Schuler, Goodwin v. 
Robarts was followed in preference to Crouch v. Credit Foncier. 
The question of the capacity of usage to create law remains 
unsettled. ‘Logically, the decision in Crouch has the advantage, 
while Goodwin v. Robarts has perhaps a more realistic appreciation 
of the development of mercantile law. In any event it must be 
appreciated that the problem with which these cases are concerned 
arises because in the first instance English law affirms that only an 
immemorial local custom can have the force of law, and that 
modern usage can only have any effect if it operates by being 
incorporated in contracts. Whatever else may be obscure about 


16 (1856) 8 Macq. 1. This case concerned the validity of documents known as 
‘tiron scrip,” which were in the form of promises to deliver quantities of iron 
to the bearer of the scrip. The House of Lords refused to recognise these 
documents as negotiable instruments, on the express ground that there was 
‘no evidence of any general mercantile usage affecting such instruments.’” 
Cf. Mackensie v. Dunlop (1856) 8 Macq. 22. 

17 [1898] 2 Q.B. 658. 

18 [1902] 2 K.B. 144. 


May 1964 CUSTOM AS A SOURCE OF LAW IN SCOTLAND 811 


the Scots rules on custom, it is certainly clear that the problem of 
Goodwin v. Robarts cannot arise in the same way in Scotland. 
Scots law does not insist that a custom must be immemorial and 
local if it is to have the force of law. 

To match the affirmations that the English common law is 
customary law, we have the declarations of Stair and Erskine. 
“ Next unto equity nations are ruled by consuetude, which 
declareth equity and constituteth expediency. ... In like manner 
we are ruled in the first place by our ancient and immemorial 
customs, which may be called our common law. By this law is 
our primogeniture, and all degrees of succession . . .; which are 
anterior to any statute and not comprehended in any, as being 
more solemn and sure than these are.” *® ‘‘ The most essential 
articles of our customary law are so interwoven with our constitu- 
tion that they are notorious, and so require no evidence to prove 
them; as the laws of primogeniture and deathbed, the order of 
legal succession, the legitim of children, the husband’s courtesy 
and the widow’s terce; but where any later usage which has been 
gradually gathering strength is pleaded upon as law, the antiquity 
and universality of that usage must be proved to the judge, as any 
other matter of fact, for all customary law is founded on long 
usage, which is fact. No precise time or number of facts is 
requisite for constituting custom, because some things require in 
their nature longer time and a greater frequency of acts to establish 
them than others.” 2° It can scarcely be affirmed that the technical 
rules of succession, legitim or terce were ever the product of custom 
in the sense of the practice of the community. These rules were 
developed by courts and writers, and a considerable number of 
them are drawn direct from the civil or canon law. It is therefore 
tempting to suppose that these passages from Stair and Erskine are 
not to be taken any more seriously than the corresponding English 
authorities. It will be argued later that such a supposition would 
be seriously misleading, but, however that may be, Stair and 
Erskine do ew facie seem to recognise that custom can in some 
sense make law. It is for the moment more important to emphasise 
that neither they nor any other authorities say that only local 
immemorial custom can make law. 

It is possibly a consequence of this lack of limitation on the 
power of custom to create law that there is in the Scottish autho- 
rities little direct emphasis on the distinction between custom and 
usage. The distinction is of course recognised; in most of the 
decided cases it is clear whether the court considered the question 
one of contractual terms implied from usage or one of customary 
law in the strict sense. But, merely because English law limits 
custom to local immemorial custom and Scots law does not, the 
presentation of the rules of the systems tends to differ. The English 


19 Stair, Institutions I, 1, 16. 
20 Firakine, Institutes I, 1, 44. 
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lawyer must begin by distinguishing custom from usage, whatever 
terminology he may adopt, and must set out separately the require- 
ments of each; after that he must go on to deal with the problem of 
usage judicially noticed and general usage possibly giving rise to. 
rules of law. The Scots lawyer on the other hand can begin by 
setting out the requirements of custom—that it must be certain, 
continuous and reasonable, and that it must in some sense conform 
with the law—and only later distinguish the modes of operation 
into implied incorporation in contract and independent legal force. 
Further, in a great many cases, in Scots law, it does not matter 
whether the general usage is regarded as operating by implied 
incorporation in a contract or as an independent rule; the result 
will often be the same.*' On the other hand, in English law it is. 
important to emphasise (if indeed it is the case) that general usage 
ean only operate by implied incorporation in a contract. 

It is therefore necessary to have regard to differences between 
the two systems in presenting the law. Scots law does not make the 
distinction between custom and usage nearly so sharply as does 
English law. The distinction however is a necessary and sometimes 
a crucial one. In some cases the further effects of a custom, beyond 
the single transaction between two parties, may depend on how it 
is conceived as operating. The distinction can be made in Scotland. 
Making it, however, gives rise to a further problem. There is not 
much doubt about the requirements which must be satisfied by a 
usage; it must be certain, continuous, reasonable and notorious 
within a locality or trade. Nor is there much difficulty about the 
circumstances in which a usage will be held to be incorporated in 
a contract; it will not prevail against the express terms of the 
contract, it must be known or taken to be known to both parties 
and so on. Further, so far as usage is concerned the laws of 
Scotland and England are substantially the same, and it will not 
be difficult to establish in Scotland a usage once proved and 
accepted in England.??_ There is however a further problem. So 
far it has been assumed that custom can create rules of law inde- 
pendently of contract. The question now arises, how far does 
Scots law recognise that law-creating power? 

Stair and Erskine, as quoted above, certainly seem to recognise 
that custom can create law. Stair, indeed, is not very specific, but 
Erskine expressly mentions the possibility of a $‘ later usage which 
has been gradually gathering strength ’’ being “‘ pleaded upon as 
law.” In view of the above-mentioned failure to distinguish clearly 
between custom and usage, it is not easy to be certain that Erskine 
really meant that a practice or usage of a community, general or 
local, might become a firm rule of law. He may only have had in 
mind usage incorporated in contracts. On the other hand, a system. 


21 e.g., in Strathlorne 88. Co. v. Baird, 1916 9.0.(H.L.) 184. 
22 Strong v. Philips & Oo. (1878) 5 R. 770, per Lord Gifford. 
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which recognises not only that custom may interpret statute * 
but even that custom may repeal statute ** might be expected to 
give a prominent place to vustom as a source of law. Erskine does 
not mention any decision or give any example of a usage gathering 
strength and becoming law, and it is not possible to say with 
absolute certainty exactly what he meant. His words at their face 
value do suggest that custom may give birth to independent rules 
of law. If however that is their meaning, then we have a rather 
unusual situation, for there is no single clear case of a customary 
rule being accepted as law by a Scottish court. 

The great majority of the cases in which custom in one form or 
another was pleaded can be disregarded, for this purpose, since they 
are clearly concerned with the incorporation of usage in contract.” 
A number of other cases, most of them digested in Morrison’s 
Dictionary of Decisions under the heading of ‘‘ Consuetude,’? show 
the Court of Session upholding the validity of public acts or 
proceedings, such as the execution of deeds or poindings,?® which 
had been performed not in the strict and proper legal form but in 
& customary manner.** In other cases, customary methods of 
burgh government, in, for example, the procedures of election, 
were preferred to the strict legal form.** The ground of decision is 
not always made clear in the reports, but where it is made clear, 
it is that rights acquired or acts done in what was understood to be 
the proper manner should not be annulled to the prejudice of those 
who had relied on the common way of proceeding. In two of the 
cases, the court upheld the proceedings in the particular case, but 
indicated that in future such proceedings would be held null.” In 
spite of the title under which they are collected, these cases have 
nothing to do with customary law in the strict sense.*° 


28 Magistrates of Dunbar v. Heritors of Dunbar (1881) 1 8. & M'L. 184. 

34 According to the rules of desuetude, a statute of the Scots Parliament before 
1707 may be repealed by contrary usage: see Erskine, Institutes, I, 1, 45; 
M'Ara v. Magistrates of Edinburgh, 1918 8.C. 1059; Brown v. Magistrates of 
Edinburgh, 1918 S.L.T. 456. 

25 Among the most important examples are: Clydesdale Bank (Nominees), Ltd. 
v. Snodgrass, 1939 S.C. 805; Strathlorne 8S. Co. v. Batrd (supra); Cazalet 
v. Morris £ Co., 1916 S.C. 952; Mitchell v. Heys & Sons (1894) 21 R. 600; 
Strong v. Philips ¢ Co. (supra); Holman v. Peruvian Nitrate Co. (1878) 
5 B. 657; Brown v. M'Connell (1876) 3 R. 788 and M'Eachern v. Ewing £ 
Co. (1824) 2 9. 724. 

26 Foinding 18 & Scottish form of execution against the corporeal moveables of 
a debtor. 

27 Ega Hunter v. Montgomery (1782) M. 8097; Blair v. Incorporation of Mary's 
Chapel (1780) M. 8099; A. v. B. (1681) M. 8106; Edmiston (1623) M. 8105; 
Young v. Calderwood (1708) M. 8105. 

28 Bee, ¢.g., Gardiner v. Magistrates of Kilrenny (1826) 7 W. & 8. 53L; 
(1828) 6 8. 698; Neilson v. Vallance (1828) 7 8. 182. 

29 Blair v. Incorporation of Mary's Chapel (supra); Young v. Calderwood 
(supra). 

80 In a rather similar way in the much later case of Duncan v. Lodsjinsky 
(1904) 6 F. 408, the practice of the Court of Session and the experience of 

ractitioners are taken as evidence of the extent of the court’s jurisdiction. 
his case also, though commonly referred to as an authority on custom, has 
little to do with questions of customary law in the strict sense. 
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There is one case in which it was vigorously asserted that 
custom could create strictly binding rules of law. In Learmonth v. 
Sinclair’s Trustees ® it was held that a local custom in Caithness 
that the price of any woodwork added by the tenant in farm- 
steadings should be repaid him by the landlord at the ish of the 
lease was a valid and binding law, and Moncrieff L.J.-C. said: 
c This claim is founded on an immemorial custom or usage followed 
in the county of Caithness. Now custom, whether general or local, 
when it is effectual operates not by implied paction or contract but 
by law. Custom is older and stronger than statute; and therefore 
this claim by the tenant is as good against the landlord, whether 
he be an owner in fee simple or under an entail as if a statute had 
been passed to that effect. . . . It was expressly decided in the. 
case of Bell v. Lamont ® that a similar custom in Argyllshire was 
binding on a singular successor because it did not take effect by 
reason of any implied extrinsic and personal obligation, but was 
a consuetudinary regulating law.” 

It is however extremely doubtful whether that view of the case 
of Bell v. Lamont is correct. The facts of that case were as follows: 
Messrs. Bell purchased lands which were subject to various leases 
at the time of the sale. At the conclusion of the leases, the out- 
going tenants claimed, from the purchasers and from the seller, 
the value of the houses they were leaving, relying on a custom in 
that part of the country. The question came to be whether this 
claim must be met by the landlord who made the leases, or by the 
singular successors. The Lord Ordinary found the pursuers entitled 
to reimbursement and held that ‘‘ as the said claim arises from a 
custom in that part of the country and not from any extrinsic 
personal obligation on the part of the seller, the reimbursement 
must be made by the purchaser in possession of the property at the 
end of the lease, who will also be entitled to claim from the tenants 
the performance of any obligations arising at the end of their 
leases beneficial to the proprietor.” On appeal the decision was 
upheld.’ The purchasers in Bell v. Lamont argued that the claim 
was founded on a private verbal agreement between landlord and 
tenant, which could not affect singular successors ‘* who cannot be 
bound by anything which they do not see, unless these may have 
their origin in the stipulations between landlord and tenant, or in 
a universal and acknowledged practice. And it was denied that 
such practice as now founded on was of so universal a prevalence 
even in Argyllshire, as to make it a rule.” The seller argued that 
c The question is not whether a verbal personal obligation between 
landlord and tenant is binding upon a singular successor, but it is, 
whether an immemorial usage of settlement betwixt landlord and 
tenant, in a particular barony or district, is not an implied condition 


81 (1875) 5 R. 548. 82 June 14, 1814. F.C. 
s3 In Gordon v. Thomson (1881) 9 S. 785, Lord Meadowbank remarked that 
there was considerable doubt about the decision in Bell v. Lamont at the time. 
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in every lease on that barony or in that district, whether the lease 
be written or verbal.” Against that background it is clear that the 
assertion in the court’s interlocutor that the claim is not founded 
on an “ extrinsic personal obligation ’? is not an assertion of an 
independently binding rule of law. ‘* Extrinsic ’? means “* extrinsic 
to the lease,” and the point of the decision is that the customary 
usage bound the singular successors to the landlord because it was 
incorporated in the lease. 

On that view, Bell v. Lamont was not a recognition of the law 
creating power of custom, and was not a good foundation for the 
very strong assertions of Moncrieff L.J.-C. in Learmonth v. Sinclair’s 
Trustees. The latter case does certainly stand as an affirmation 
that custom creates absolutely binding rules of law. The case was 
however complicated by questions of entail law, which prevented 
the court from considering the question as one of incorporation of 
usage in contract. Moreover the judges were not entirely agreed 
on the nature and effect of the custom. The Lord Justice-Clerk 
held that it was a customary rule having the force of law, indeed 
the force of statute—a rule therefore which could not, presumably, 
be modified by express contract. One wonders whether the agree- 
ment of parties to the case that the usage in question did exist 
really went so far, and incidentally whether the landlords of 
Caithness appreciate that a binding rule of law compels them to 
pay for woodwork installed by their tenants, irrespective of any 
contractual provisions. Lord Gifford did not go so far; in his view 
the custom constituted a local exception to the general law of 
fixtures. By that custom, fixtures did not become the landlord’s 
property on being installed; they remained the tenant’s property 
until paid for, and if they were not paid for the tenant might 
remove them. Lord Ormidale, dissenting, pointed out the great 
strength of the rule that accessions and fixtures become the property 
of the owner of the solum, even where there is some mala fides; 
and it is certainly hard to see how Lord Gifford’s decision is com- 
patible with the general requirement of Scots law that custom only 
receives effect if it is in accordance with legal principle.** 
Accordingly, it can be said that Learmonth v. Sinclair’s Trustees 
was based on a misunderstanding of Bell v. Lamont and that in 
any event the judges were not agreed on the nature and effect of 
the custom in question. Finally, as Moncrieff L.J.-C. himself said, 
the case could, in its cireumstances, have been decided on a much 
narrower ground. 

Anderson v. M’Call & Co.*™ concerned the question whether 
constructive delivery of goods might be effected by handing over 
a delivery-order addressed to the warehouse-keeper and by a change 


24 Tt seems that the decision was understood in this sense by Bell. See Bell, 
Commentaries, I, 70 

35 No evidence was led, since parties yore agreed on the existence and terms of 
the usage. o Cf. Anderson v. M'Call & Co. (infra). 

37 (1866) 4 M. 768. 
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entered in the warehouse-keeper’s books, in circumstances where 
the warehouse-keeper, the custodier of the goods, was an employee 
of the party making the delivery. It was held that constructive 
delivery could only be effected in such a way when the custodier 
of the goods was an independent third party. An understanding 
had grown up in the grain trade in Glasgow, however, that con- 
structive delivery could be effected even where the custodier was a 
servant of one of the parties. On this, Lord President Inglis said 
“ This understanding which is said to have prevailed was a mis- 
understanding in point of law. . . . In one locality and in one 
branch of trade in that locality the dealers in that trade were under 
a misapprehension as to a particular rule of mercantile law and 
. . . they acted on that misapprehension. But that can never be a 
custom of trade. If it were so, I think that very few cases would 
be decided according to law. It is by just such misapprehensions 
of the law that litigations occur; and the only difference between 
this case and the ordinary case is that here the misunderstanding 
prevailed generally. But the general prevalence of a misunder- 
standing can never alter the common law.” This outright rejection 
of the principle communis error facit jus is noteworthy, especially 
as the case was clearly concerned, and understood to be concerned, 
with custom as a source of rules of law, and not with usage as a 
source of contractual terms. The requirement of delivery to con- 
stitute a real right and the definition of delivery are matters of law, 
not contract. The rejection of change in these rules by communis 
error in this case demonstrates that a fundamental requirement of 
every custom or usage in Scots law is that it should be in accordance 
with the law. The assertion that the common law cannot be altered 
by misunderstanding goes further than the English rule that custom 
must accord with the fundamental principles of the law.?8 

One further case remains to be mentioned. Bruce v. Smith 3? 
concerned an alleged custom in Shetland that proprietors of land 
should receive one-third of the value of any whales stranded and 
killed on the foreshore ew adverso of their lands. The Second 
Division held that the alleged custom should not be given effect to. 
Macdonald L.J-C, and Lord Rutherfurd Clark based their decision 
on the ground that the alleged custom was unreasonable, and was 
not clearly shown to be the outcome of the consent of the whole 
community in Shetland. Lord Young reached the same conclusion, 
on grounds which deserve to be mentioned. He said that Scots law 
allowed special customs to rule particular cases in certain circum- 
stances, most commonly in the construction of contracts, in 
supplying terms not expressed, in fixing term-days and the like. 
There were no special succession customs in Scotland; there were 


88 The true equivalent of the English rule is perhaps to be found in Brodie (1714) 
M. 14757 where the court refused to sanction a usage by which a certain 
class of creditors satisfied their debts by seizing their de tore 8 ee without 
legal process. adao 1 7 R. 1000. 
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e 
customary tenures of land, such as the Kindly Tenancy of Loch- 
maben, but that again was a case of contract.*° The principle was 
implied acceptance of the customary rule, and that should not be 
extended. ‘I have already pointed out that no relation whatever, 
to be governed by any custom local or otherwise—no legal relation 
—exists or ever has existed between the pursuer and the defenders 
here. . . . I would not like just to put it bluntly on the ground that 
a custom must in our opinion be reasonable in order to prevail.... 
I would rather put it that we are not within the region of custom 
here—of such custom as the law of Scotland will allow to prevail.” 

From a survey of these cases there emerges a certain contradic- 
tion; on the one hand the Institutional writers affirm that custom 
can create rules of law; on the other, there is no clear case in which 
this principle has been given effect. It is not perhaps possible to 
cure this contradiction entirely, and to decide definitely that custom 
is or is not a source of law, in the strict sense, in Scotland. Neither 
proposition could be propounded with absolute certainty. It is 
however possible to explain and to some extent to resolve the 
contradiction. To do this it is necessary to consider more closely 
the sense in which the Institutional writers say that custom is a 
source of law. 

The passages of Stair and Erskine above-mentioned should in 
the first place be read with what these writers say on the negative 
aspect of custom—the rule of desuetude. Stair contents himself 
with saying * that “‘ statutes are in this inferior to our ancient law, 
that they are liable to desuetude, which never encroaches on the 
other.” Erskine goes into more detail, “ Custom, as it is equally 
founded in the will of the law-giver with written law, hath the 
same effect. . . . Hence also as a posterior statute may repeal or 
derogate from a prior, so a posterior custom may repeal or derogate 
from a prior statute, even though that statute should contain a 
clause forbidding all usages that might tend to weaken it, for the 
contrary immemorial custom sufficiently presumes the will of the 
community to alter the law in all its clauses, and particularly in 
that which was intended to secure it against alteration, and this 
presumed will of the people operates as strongly as their express 
declaration. No statute can however be repealed by mere non-usage 
or neglect of the law, though for the greatest length of time; for 
non-usage is but a negative which cannot constitute custom—there 
must be some positive act that may discover the intention of the 
community to repeal it.” 42 There is a substantial number of cases 
in which desuetude was held to have operated, and there are many 
old statutes which are admittedly in desuetude. It was at one 


40 To quote Lord Young on the Kindly Tenancy ‘It is said to have a strong 
resemblance—I cannot well pronounce upon 1t, not being familiar with one 
of the subjects compared, but it is said—I have heard it said and I have 
read it—to have a strong resemblance to copyhold in England, which is a 
customary tenure.” 41 Institutions, I, 1, 16. 

42 Institutes, I, 1, 45. 
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time suggested that only statutes concerning “‘ private right ” 
could fall into desuetude, which would not operate against acts 
concerning public rights,** but this attempted distinction has been 
abandoned.** It is scarcely necessary to discuss the cases which 
illustrate the operation of the rule. These do not further advance 
the argument on this point, since they assume that a universal 
practice can repeal statute, without entering further into the 
principle on which this rule is supposed to be based. It is however 
clear that the rule of desuetude itself, the grounds on which Erskine 
places it and the affirmations of Stair and Erskine on custom as 
@ positive source of law are powerful arguments for taking a high 
view of the place of custom. 

Caution however is necessary. Erskine’s emphasis on the consent 
of the community, inside or outside Parliament, is balanced by his 
remarks on sovereignty. ‘‘ The right of legislation is vested in the 
‘sovereign alone, or the supreme power of the state; for none other 
but the supreme power has a right to exact our obedience. No 
independent state can exist without a supreme power, or a right of 
commanding in the last resort; and supreme power cannot restrain 
itself.” +4 <“ The municipal law of Scotland may be divided, after 
the example of the Romans, into written and unwritten. Written 
or statutory law is enacted by the express authority of the supreme 
power, and is always reduced into writing. Unwritten or customary 
law derives force wholly from the legislature’s tacit or presumed 
consent, and is generally transmitted from one age to another, by 
oral tradition and universal usage.” 4 One cannot, in face of this, 
say simply that Erskine regarded the consent of the community as 
being the source of law, and it is necessary to inquire further how 
the Institutional writers regarded custom, and what they understood 
by it. 

Craig dealing with the sources of Scots law first distinguishes 
between written and unwritten law.‘7 In the former class he places 
the Scots statutes, remarking that they are the only source of posi- 
tive written law, despite their liability to become obsolete. He 
continues ‘‘ If no assistance is to be had in that quarter, then the 
custom of Scotland as shown by the settled course of judicial 
decision (or practice as we call it) must be followed ... Law and 
practice go hand in hand; and custom, as we have already seen, 
attained jural validity long before written laws were known. It 
will be recollected that in primitive human society law never took 
shape in writing, the principles of decision being drawn from 
established usage sanctioned by the tacit consent of the community 
in which the usage grew. Customary precedent therefore ranks in 
authority after statute.” *® It is noticeable that Craig does not 


43 See Erskine, Institutes, I, 1, 45; Jack (1681) M. 1888. 

44 M'Ara v. Magistrates of Hdsnburgh, 1918 8.0. 1059. 

45 Institutes, I, 1, 19. 48 Institutes, I, 1, 80. 
47 Jus Feudale, I, 8, 9. 48 Jus Feudale, I, 8, 18. 
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distinguish between custom and precedent as sources of law. Both 
together are the jus non scriptum, the customary law, and there is 
no separate treatment of custom as a source of law, local or general. 
The same is true, though perhaps less clearly, with Stair and 
Erskine. Stair, as noticed above, speaks of ancient and immemorial 
custom in connection with the law of primogeniture and the like— 
in other words, in speaking of the common law—and he passes 
continually from custom to precedent, as when he says ‘* But there 
is much difference to be made betwixt a custom by frequent 
decisions, and a single decision, which hath not the like force.’’ *° 
Stair, like Craig, does not treat general or local custom as a separate 
source. The first reference to local customs appears in Bankton, 
who speaks of “ the authorised customs of some parts of the 
country, received as part of our common law, and to be regarded 
as such in these places tho’ contrary to the general customs or 
maxims of the law,” © instancing udal tenure in Orkney and 
Zetland, and some burgh customs on giving of sasine as examples. 
Apart from this reference, Bankton deals with custom on the same 
lines as the other writers, equating the term “‘ customary law ” 
with the English term “f common law.” Even Erskine makes the 
distinction between written and unwritten law primary. He does 
distinguish between local and general customary law, citing the 
same instances as Bankton, but goes on to discuss precedent in 
terms which show that he made no clear and firm division between 
it and custom. ‘“‘ An uniform series of decisions of the Court of 
Session . . . anciently called Practics, is by Mackenzie accounted 
part of our customary law. Thus far may be admitted, first that 
their more ancient decisions, from which it appears that any par- 
ticular usage had then acquired the force of law, may be properly 
brought in proof of that custom, if it have not afterwards lost its 
authority by an immemorial and universal usage to the contrary; 
and secondly, that great weight is to be laid on their later decisions 
where they continue for a reasonable time uniform, upon points 
that appear doubtful; but they have no proper authority in similar 
cases; because the tacit consent on which unwritten law is founded, 
cannot be inferred from the judicial proceedings of any court of law, 
however distinguished by dignity or character; and judgments 
ought not to be pronounced by examples or precedents. Decisions 
therefore though they bind the parties litigating, create no obliga- 
tion on the judges to follow in the same tract, if it shall appear to 
them contrary to law. It is however certain that they are frequently 
the occasion of establishing usages, which, after they have gathered 
force by a sufficient length of time, must, from the tacit consent 
of the state, make part of our unwritten law.” ™ 

The difference between the development of the law of precedent 


48 Institutions, I, 1, 16. 
60 Institutes, I, 1, 72. 
51 Inststutes, I, 1, 47. 
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in Scotland and England is well known." The authority of the 
single precedent was established in England long before the Scottish 
courts accepted any such doctrine. This difference is reflected in 
the law of custom also, and if we turn from the Scottish writers to 
Coke we find already a strong contrast. The Scots do not clearly 
separate custom as a source of law distinct from the common law 
established by decision. The two are treated together, and such 
local customs and variants as there are are regarded as part of the 
common law. Coke, on the other hand,"* clearly separates custom 
and common law, as distinct sources of law; for him common law, 
custom and statute are the three “ triangles’? of the law of 
England. Despite the various assertions that the common law is 
at bottom customary, the same can be said for most English 
discussions of the place of custom.™ 

With this contrast in mind, it is perhaps easier to understand 
why the principles of the Institutional writers are not found given 
effect in decided cases. The traditional Civilian classification of law 
into jus scriptum and jus non scriptum, inherited by the Scots 
writers, the fluctuating authority of the Scots Parliament and the 
rule of desuetude, the doctrine that no single precedent was 
absolutely binding, all these tended to make assertions of the 
customary character of Scots law more real and more plausible, 
than the corresponding descriptions of the English common law. 
Further, it appears that local customs differing from the common 
law were neither so important nor so frequent in Scotland as they 
were in England. Such local customs as are to be found, the udal 
tenure in Orkney and Shetland, the Kindly Tenancy and the like 
are few compared with the multiplicity of local customs discussed 
in the English cases.5° Moreover, such Scots customs as are found 
are of very early origin and well established in the law, without any 
need of proof. In the result, custom is not clearly separated from 
the common law, and the Institutional writers’ declarations of 
principle on the place of custom as a source of law should not 
necessarily be taken as applying literally to particular customs. 
They did not, it appears, have the question of immemorial local 
custom as a source of law in the strict sense in the forefront of their 
minds when they spoke of custom. 

The contradiction between the writers and the decisions can 
therefore be explained by pointing out that Scots law, in contrast 
with English, has never clearly separated out and given particular 


52 See T. B. Smith, Judicial Precedent in Scots Law, 1952. 

53 Co. Litt. 110b. 

54 Blackstone, I Comm. 67, 75; Co.Litt. 1l6a; Fitch v. Rawling (1795) 2 
H.B1. 893 at p. 398. 

55 It might be tentatively suggested that this difference is a result of the greater 
legal importance of the manor in England; and that the greater significance 
of the manor in England, as compared wıth the Scots barony, is connected 
with the fact that copyhold became a common tenure ın En d, while the 
Scots equivalent, with isolated exceptions, perished; cf. B on, If, 8, 66; 
Farran, Principles of Soots and English land Law, 1958, pp. 57-64. 
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consideration to immemorial local custom as a source of law; and 
this was so even at a period when it might have been expected 
that custom would be a matter of some legal importance. In more 
modern times the importance of local customs has decreased, and 
the strength of the idea that law is basically customary has declined. 
Erskine’s alternation between the consent of the community and 
the tacit consent of the legislature as the source of the authority of 
custom reflects, perhaps, @ conflict between an older idea and a 
more modern one of the nature of law and legislation. In any event 
when the Institutional writers spoke of the authority of custom, 
they had in mind general customs, indistinguishable from the 
common law. Such local customs as did exist were not regarded 
as being based on any different foundation from the general 
common law, and immemorial local custom had no special place 
as a separate source of law. 

There is however another point to be added. Just as 
immemorial local custom was not distinguished from the general 
common law of Scotland on the one hand, so also it was not sharply 
distinguished from usage on the other. It has been argued that the 
problem of Goodwin v. Robarts does not arise in the same way in 
Scotland. The difficulty in that case arose from the English limita- 
tion of custom as a source of law in the strict sense to immemorial 
local custom, and the clear distinction between that and usage. It 
might have been expected that Scots law, lacking that limitation, 
would be more ready to give legal force to general and recent 
usages, and particularly to mercantile usages. However, the sharp 
English distinction has another consequence, namely that different 
tests are applied to custom and to usage. So while usage must be 
in accordance with legal principle, immemorial local custom need 
not be, and can displace the common law. Scots law on the other 
hand tends to treat the two varieties together, and requires of both 
that they should be in accordance with the law. The rejection of 
communis error facit jus in Anderson v. M°Coll & Co. is firm and 
definite, and the decision in that case can scarcely stand with 
Goodwin v. Robarts. This and other differences between the Scots 
and English rules are attributable to the fact that sharp distinctions 
between common law, custom and usage were made in England 
but not in Scotland. If so, this study illustrates what divergencies 
may arise between legal systems as a result of largely accidental 
and arbitrary factors. For the sharpness of the English distinctions 
is to no small degree the consequence of defining exactly the meaning 
of “ immemorial ” and picking a definite date, the year 1189, as 
the “‘time whereof the memory of man runneth not to the 
contrary.” 


J. T. Cameron.* 


* B.A., LU.B.; Lecturer in Public Law, University of Edinburgh. 
Vor. 27 12 


HABEAS CORPUS 
AS A MEANS OF REVIEW 


WHERE an imprisonment is founded upon the decision of a person 
purporting to have legal authority, the validity of that decision 
may be raised in habeas corpus proceedings.’ In this sense, the 
writ may be considered as a means of judicial review? of such 
decisions. But the scope of review afforded by this remedy raises 
some difficult questions: Can the court intervene only where the 
decision is void ab initio as one which was made without jurisdic- 
tion? In other words, is it a form of collateral attack, in which 
case the court’s function is exhausted once it is shown that there 
came into existence a valid (though, perhaps, irregular) act? Or 
is habeas corpus a means by which such an irregular decision can 
be reviewed? What is the meaning of jurisdiction as adopted in 
habeas corpus cases? And how does the scope of review on habeas 
corpus compare with that available on certiorari? 

All these questions are easier asked than answered. The 
plethora of English decisions on the subject is not very illuminating 
and attempts at elucidation are rarely made. A study of this topic 
suffers from the repercussions of certiorari lew; at a time when it 
was believed that certiorari was a remedy for want of jurisdiction 
solely, it could easily be maintained, in the same judgment, that 
habeas corpus lies for want of jurisdiction only,’ and that ‘ the 
same principles apply in a case of habeas corpus as in a case of 
certiorari.” + Nowadays, after the revival of certiorari as a remedy 
lying for intra-jurisdictional defects," the scope of review on habeas 
corpus must be defined with more accuracy. 

One may start with a negative statement by saying that habeas 
corpus cannot be used in order to rehear the case or serve as a 
_ means of appeal. This truism has been repeatedly affirmed but 


1 The discussion will be confined to habeas corpus ab subjiciendum, the main 
method for securing freedom from illegal imprisonments. 

2 In Heikkila v. Barber, 845 U.S. 229 (1958), the U.S. Supreme Court held 
that habeas corpus cannot be used as a means of judicial review. This 
decision, often criticised, must mean that the remedy cannot be used in order 
to review valid decisions. 

2 R Commanding Officer of Morn Hill Camp, ex p. Ferguson [1917] 1 

.B. 176. 

4 Ibid. per Lord Reading O.J. at p. 180; and see further authorities to the 
same effect, notes 88-40, below. 

ö R. v. orehu oertong Compensation Appeal Tribunal, ex p. Shaw [1952] 1 
K.B. 888. 

© Re Boothroyd (1846) 15 M. & W. 1, where, however, the court entertained 
all the objections adduced ainst the legality and regularity of the 
conviction; Ea p. Huguet (1878) 29 L.T. 41; Re Featherstone (1958) 87 
Or.App.R. 146; Re Corke B953 All E.R. 440; Re Wring [1960] 1 W.L.R. 
188 ce Note); R. v. vanor of Parkhurst Prison, ex p. Philpot 
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is not very helpful, especially when it is recalled that the same 
assertion has often been made with regard to certiorari. What, 
then, is the scope of review actually available on habeas corpus? 


Haseas CORPUS as A COLLATERAL FORM OF ATTACK 


From a purely formalistic point of view, habeas corpus must be 
considered as a collateral method of attack. It is usually directed 
against the person having the control of the body, such as the 
governor of the prison, and not against the person ordering the 
imprisonment ” or the litigants (if any) in the original proceedings.® 
The court does not order the removal of the record of the proceed- 
ings and the decision which led to the imprisonment, nor is that 
decision directly challenged by the application for the writ. The 
validity of that decision is raised incidentally, and it seems there- 
fore that unless the decision is a nullity any power of review 
should be excluded. In other words, judicial review should be 
confined to examining whether there was want of jurisdiction 
resulting in a purported act, a mere nullity. 

This view is supported by the language, though not always by 
the ratios, of a number of English decisions? and was cogently 
expressed in a number of decisions given by the United States 
Supreme Court.?° 


Justice Frankfurter said that the writ 


** could only be used in those hardly conceivable situations in 
which the proceedings . . . were a mere sham, nothing but an 
empty form ” (i.e., a nullity). 


[1960] 1 W.L.R. 116 and Ee p. Hinds (No. 2) [1961] 1 W.L.R. 895, where 

the court proceeded, however, to examine the merits of the a plication ; 

R. v. Governor of Brixton Prison, ex p. Sohtraks [1962] 8 WLR 1018 at 

pp. 1028, 1027, 1087 (committal under the Extradition Act, 1870). See also 
owley v. Pieuze (1927) Q.R. 65 8.0. 483 (Can.). 

7 Unless this person has such control that ıt can order the gaoler to release 
the prisoner, as in R. v. Secretary of State for Home Affairs, ex p. O'Brien 
o ] 2 K.B. 361. See R. v. Crewe (Earl), ex p. Sekgome [1910] 2 K.B. 

76, per Vaughan Wilhams L.J. at p. 592. : 

8 However, under R.8.C., Ord. 59, r. 17, the court may direct service of the 
wnt on any other person whom ıt considers interested. Thus, ın extradition 
cases, the court may hear the requisitioning government: R. v. Governor 
of Brizton Prison, ex p. Minervini [1959] 1 Q.B. 155. 

® See R. v. Commanding Officer of Morn Hul Camp, ex p. Ferguson [1917] 
1 K.B. 176; Re Corke [1954] 2 All E.R. 440; R. v. Governor of Brixton 
Prison, ex p. Schtraks [1962] 8 W.L.R. 1018, per Lord Evershed at p. 1087. 

10 Eagles v. Samuels, 829 U.S. 304 (1946). See, also, Burns v. Wilson, 346 
UB. 137, 146-147 (1958): ‘‘ We have but one function, namely, to see that 
the military court has jurisdiction, not whether it has committed error in 
the exercise of that jurisdiction.'' Yet, as the Eagles case shows, want of 
jurisdiction is conceived as covering ‘‘ deprivation . . . of basic and funda- 
mental procedural safeguards, an assertion of power to act beyond the autho- 
rity granted to the agency, action without evidence to support its order ''; 
ibid. at pp. 811-812. See, also, U.S. ex rel Vajtauer v. Commssstoner of 
Immigration, 278 U.S. 108 at p. 106 (1927). 

11 Estep v. U.S., 827 U.S. 114 (1946). 
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The same view was adopted and explained by a recent decision 
of the Supreme Court of Israel in a case where a serviceman chal- 
lenged, on habeas corpus, a sentence passed by the Military Appeal 
Tribunal. The alleged defect was that the tribunal had actually 
increased the sentence of imprisonment for a charge which was not 
made subject of appeal. The court held that as the tribunal was 
seised with the appeal (though on other grounds of appeal) it had 
jurisdiction to decide the matter. Furthermore, it was held that 
this determination was sufficient to oust the remedy of habeas 
corpus even if a wrong exercise of jurisdiction did occur. Sussman 
J., speaking for the Supreme Court, held that, unlike certiorari, 
habeas corpus is not formulated or intended to serve as a challenge 
to the decision ordering the imprisonment. It is directed against 
the gaoler who ‘‘ should not be charged with the additional duty 
of having to defend the tribunal’s errors, if any.’ The learned 
judge also noted that this must be the rule as, on habeas corpus, 
the validity of the disputed decision ‘fis not determined con- 
clusively as against the whole world, but merely incidentally and 
binds only the litigants.” 1° Indeed, on habeas corpus, the prisoner 
is discharged or remanded ‘“‘ upon the return alone ” and, there- 
fore, his discharge does not mean that the warrant is thereby 
quashed.7® 

This view has many sound arguments to commend it: the 
proposition that habeas corpus should not be used as a means of 
appeal is indisputable. But to define the scope of review on habeas 
corpus as a collateral attack contingent upon the nullity of the 
decision challenged is to force an historical and unclassifiable 
remedy into the moulds of rational systematism. 


NATURE oF Revæw on Harras CORPUS 


In the first place, it should be realised that on habeas corpus, unlike 
certiorari, review of the lower proceedings is not easily facilitated. 
The full record of the proceedings below does not have to be, and 
usually is not, included in the return to the writ; only the final 
instrument ordering the imprisonment, the warrant of commitment 
(or its equivalent) which is lodged with the gaoler, has to be set 
out verbatim in the return.** It is the validity of that warrant 


12 Buganım v. Chief of. e the General Piaf. (1958) 12 Piskei Din 1658 at p. 1661 
Qin Hebrew); see, page ne Minister of Nattonal Defence for Naval 
Services v. Pantelidis [1 1 1 WWE 58 (Can.) where it was held that 
the writ will issue because of defects in a conviction only where these render 
the conviction a nullity and nos merely voidable, since habeas corpus is a 
form of collateral attack. 

18 Bushell’s Case (1670) Vaugh. 185; Glanville’s Case (1614) Moo.K.B. 888. 

14 R.8.C., Ord. 59, r. 22; Annual Practice 1968, Vol. I, p. 1740-1741. See, 
also, Markose, Judicial Control of Administrative Action m India, p. 176. 
In the case of summary convictions, only the text of the warrant of com- 
mitment, and not the conviction itself, has to be included im the return. Yet 
the conviction may be set out ın lien of the commitment warrant: Re 
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which is questioned. The inquiry into the disputed proceedings 
and decision is facilitated through the contents of the warrant 
included in the return to the writ, which has to show the cause of 
the imprisonment.’* Failure to show cause entitles the person 
imprisoned to be discharged. At common law, however, a distinc- 
tion has always been made between superior and inferior courts as 
regards the need to show cause.’® It is this distinction which 
determines to a great extent the scope of review available on habeas 
corpus. 


Review oF DECISIONS MADE By SUPERIOR Courts 


Superior courts do not have to enumerate or specify the grounds 
upon which the imprisonment is founded 17; nor does this have to 
be done in the return to the writ. Consequently the opportunities 
to find fault with the “‘ cause shown ” are almost nil.18 The court 
will not accept evidence intended to show that the court whose 
decision is challenged has disregarded the law * and, as a number 
of decisions show, it may refuse to admit such evidence even where 
it relates to a jurisdictional matter.2° Thus, affidavits have been 
refused whereby it was sought to establish that only one judge, 
instead of two, was present 74; or that the cause of action arose 
out of the jurisdiction of the court **; or that the judge was an 
interested party.*° Indeed, the courts have occasionally disclaimed 
any right to issue habeas corpus whereby a judgment given 
“according to the course of common law?” is sought to be 


Boothroyd (1846) 15 M. & W. 1. In that case the conviction may cure a 
defective warrant: R. v. Governor of Lewes Prison, ex p. Doyle [1917] 2 
K.B 254; R. v. Taylor (1828) 7 Dow. & Ry. 622. 

15 Bee Hinde’s Case (1577) 4 Leo. 21; Howel’s Case (1587) 1 Leo. 70; Codd v. 
Turback (1615) 8 Bulst. 109, where Coke said: “ By the law of God none 
ought to be imprisoned but with cause expressed in the return of his 
imprisonment. ” 

16 Oase S87, 1 Free.K.B. 814; Peacock v. Bell (1667) 1 Wms. Saund. 69 at 
p. 75. 

17 Beo Bushell’s Case (supra); The Middlesex Sheriff's Case (1840) 11 Ad. 
& Ð. 278. 

18 For cases where habeas corpus was refused where a judgment of a supenor 
court was produced, see Re Dunn (1847) 6 O.B. 215 (general princi lej; Re 
Andrews (1847) 4 C.B. 226 (Court of Chancery); Anon (1648) Sty. 129 
(Court of Admiralty). The immunity enjoyed by the superior courts pre- 
sumably extends to courts of law outside England: Carus Wilson's Case 
(1845) 7 Q.B. 984 (rule applied to the Royal Court of Jersey). See, also, 
Williamson v. Inspector-General of Penal Establishments [1958] A.L.R. 785 
(Aus.). Cf. Re Sparrow (1908) 28 N.Z.L.R. 148 (N.Z.), where it was held 
that the writ will issue to release a prisoner sentenced by the Supreme Court 
acting without jurisdiction. 

19 Carus Wilson’s Case (supra). 

20 Brenan & Galen's Case (1847) 10 Q.B. 492. 

21 R, v. Carlisle (1831) 4 C. & P. 415 (Commissioners of Oyer and Terminer). 

22 Re Newton (1855) 16 C.B. 97 (Central Criminal Court). 

28 Re Dimes (1850) 14 Q.B. 554 (the Lord Chancellor), 
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impeached.** Superior and other common law courts enjoy, there- 
fore, an almost complete immunity from review on habeas corpus. 
Yet even here, judicial review may be available where the necessary 
information is apparent without any resort to affidavits. Where 
the grounds of the imprisonment are enumerated either in the 
warrant, or in the return, these grounds may be reviewed; if the 
court reaches the conclusion that the grounds thus enumerated do 
not constitute a cause of imprisonment, it has jurisdiction to issue 
the writ. The most notable illustration of this phenomenon is 
afforded by the law pertaining to the power of Parliament to 
commit for contempt and breach of privilege. Parliament, as any 
other superior court, need not specify the grounds upon which it 
orders commitment for contempt; the mere existence of such a 
warrant, duly signed, is sufficient to oust the jurisdiction of the 
court.» Nevertheless, it has been indicated that where Parliament 
elects to specify such grounds and where such grounds ‘‘ do not 
bear out the commitment ”’ or cannot be considered as amounting 
to contempt of privilege, the writ may be issued.” This is a 
striking illustration of the nature of habeas corpus; its scope of 
review depends upon the technicalities of ‘‘ cause shown,” and the 
contents of the warrant of commitment and the return. Conse- 
quently, the jurisdiction of the reviewing court, not unlike that 
exercisable on certiorari, depends upon the information available 
without resort to extrinsic evidence; where the record ‘‘ speaks,” 
the courts have shown a willingness to review even the decisions of 
the highest court of the land, the Court of Parliament. 


Review or Decisions MADE By INFERIOR COURTS AND TRIBUNALS 


Inferior courts and tribunals have, at common law, to show the 
full circumstances and grounds upon which an imprisonment is 
ordered; this cause has to be shown in both the warrant and the 
return.?7 Accordingly, in this case, the scope of review has always 
been wider than in the case of superior courts. The writ will issue 
wherever an inferior court or tribunal acted without jurisdiction, as 
where the recited facts do not constitute an offence over which that 


24 Ka p. Lees (1858) B.B. & E. 828 at p. 836. Similarly, R. v. Powell (1861) 
Q1 U.C.R. 215 (Can.). See, also, Re Featherstone (1963) 87 Cr.App.R. 146, 
per Goddard C.J. at p. 147: '‘ The court . . . cannot grant writs of habeas 
corpus to persons . . . who are serving sentences passed by courts of compe- 
tent jurisdiction. Probably the only case in which the court would grant 
habeas corpus would be if it were satisfied that the prisoner was being held 
after the terms of the sentence passed on him had expired.’ 

25 The Madieree Sheriff's Case (supra); The Earl of Shaftesbury’ s Case (1677) 
1 Mo 

26 The Middlesex Sheriff's Case (supra); Holt O.J.’s opinion in R. v. Paty 
(1705) 2 eae re 1105; Lord Ellenborough’s and Bailey J.'s judgments 
in Burdett v. Abbot (1811) 14 East. 1; affd. (1817) 5 Dow. P.O. 165; of. Re 
Hunt [1959] 1 Q.B. 378, per Parker C.J., obiter, ab p. 888: the court has 
‘power to inquire into the legality of committal (for contempt of court) but 
16 will not ae whether the power has been properly exercised.'’ 

27 Coke, 2 Inst. 52; Gosset v. Howard (1847) 11 Jur. 760, 
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court has jurisdiction,** as well as where the proceedings were so 
irregular as to preclude fair trial.?° 

Furthermore, where the defect is apparent, the writ may issue 
even where there is an irregularity or error of law not going to 
jurisdiction. Thus where the Commissioners of Bankrupts ordered 
a bankrupt to be imprisoned under a warrant of commitment for 
not answering a question put to him satisfactorily, the court held 
that 


“if it does not appear on the face of such warrant, that the 
answer was altogether unsatisfactory, or that he ought to have 
been interrogated further, the court will order a writ of habeas 
corpus to issue to bring up the bankrupt before them.” *° 


In another case, a person who had been convicted and imprisoned 
for cruelly ill-treating a bull, contended, on habeas corpus, that his 
conviction was illegal as “ a bull was not within the provisions of 
the governing statute *’; the court accepted this contention and 
discharged the applicant.* In both cases the question of jurisdic- 
tion was not referred to either in argument or judgment. Similarly, 
in proceedings upon a committal by a magistrate under the Extra- 
dition Act, 1870, the court—though claiming that it will intervene 
only where the committal order was made without jurisdiction **— 
will inquire whether the evidence was “‘ adequate to justify com- 
mittal,” as well as whether the facts recited constituted an 
extraditable offence *4 of a non-political character.®® 

The wide scope of review afforded by habeas corpus proceedings 
has been demonstrated by Kenyon C.J. who said, in a certiorari 
case: 


“ I think the proper mode of relief in this case, if the defen- 
dant were entitled to it, is by habeas corpus on return to which 


28 He p. Hopkins (1801) 61 L.J.Q.B. 240 where the (female) pmsoner was 
committed to the Spinning House at Cambridge for having ‘‘ walked with a 
member of the university.'’ The court refused to interpret this charge as 
meaning ‘‘ walling with an undergraduate for immoral purposes" and, 
consequently, held that the charge did not constitute any known offence within 
the jurisdiction of the Vice-Chancellor and discharged the applicant. See, 
also, Re Eustace (1956) 19 W.W.R. 612 (Can.). 

29 R, v. Campbell (1924) 43 Can.Crim.Cas. 840 (Can.); R. v. Stone [1941] 4 
D.L.R. 427; 2 W.W.R. 68 (Can.). 

80 Re Willment (1825) 8 L.J.(0.8.)C.P. 144. 

31 Ba p. Hall (1827) 3 C. & P. 225; see also the early Gardener's (or St. John’s) 
Case (1600) Cro.Ehz. 822, where (presumably) habeas corpus proceedings 
served a8 & means of reviewing errors of law. 

32 Re Galwey [1896] 1 Q.B. 280, per Lord Russell of Killowen C.J. at p. 286. 

88 R. v. Governor of Briston Prison, ex p. Schtraks [1962] 8 W.L.R. 1018, 
per Lord Reid at p. 1028; in the Divisional Court Lord Parker C.J. summed up 
the court's power: ‘‘ we are entitled to review the evidence before the chief 
magistrate; but . . . we will only interfere if satisfied that no magistrate 
properly directing his mind to the question could reasonably have felt 
satisfied that the evidence produced would justify committal . . .''; to the 
same effect, R. v. Governor of Briston Prison, ex p. Bidwell [1987] 1 K.B. 
805, with regard to ee. under the Fugitive Offenders Act, 1881. 

34 Re Arton (No. 1) [1896] 1 Q.B. 108. 

85 R. v. Governor of Brixton Prison, ex p. Kolceynski [1955] 1 Q.B. 540; 
Ez p. Schtraks (supra). 
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the causes of commitment would be specified, and upon those 
the court would be enabled to form an opinion whether or not 
those causes were sufficient to justify his detention.’’ *° 


Thus, specification of cause facilitated a review akin to that 
available on certiorari. In fact, the scope of review exercisable by 
the two writs has often been held to be identical and of the same 
nature. In Bushell’s Case, an action for false imprisonment was 
dismissed though the plaintiffs had previously been released by 
habeas corpus. Hale C.J. explained this point: 


‘*. .. A certiorari and a habeas corpus, whereby the body and 
proceedings are removed hither, are in the nature of a writ of 
error; and in the case of an erroneous judgment given by a 
judge which is reversed by a writ of error, shall the party have 
an action of false imprisonment against the judge? No, nor 
against the officer neither.”’ *° 


It has also been noted that ‘‘ proceeding by habeas corpus is 
analogous to that by certiorari to remove a conviction.” “ 


Use oF EXTRINSIC EVIDENCE 


In administering this wide scope of review the courts were ready 
to accept extrinsic evidence by way of affidavits seeking to contro- 
vert the return. The general rule that a question of fact found by 
the inferior court could not be controverted by affidavits “ gave 
way when the question turned on facts necessary to give the inferior 
court jurisdiction.“7 The court may inquire into such matters 
even though the affidavits seek to contradict the facts as found 
by the tribunal below and as stated in the return.** Furthermore, 
though the courts will not inquire on habeas corpus as to 
sufficiency of evidence,‘ affidavits are admissible to establish that 


36 R. v. Bowen (1703) 5 T.R. 156 at p. 168. 

87 (1674) 2 Mod. 218. 

38 a Moy et 185. 

89 (1674) 2 Mod. 218. Similarly, Hale’s Historta Placitorum Coronae, Vol. I, 
584. In Re Baines (1840) Cr. & Ph. 81, ıt was said that the object of 
habeas corpus when issued to ecclesiastical courts, which sre not amenable 
to certiorari, is to keep these courts within their jurisdiction. 

40 Per Lord Hodson in R. v. Governor of Brixton Prison, ew p. Schtraks [1962 
8 W.L.R. 1018 at pi 1045; sumilarly, Palles C.B.'s view in Re Hea a] 
L.R.Ir. 500 at p. 510 and Lord Reading’s dictum, note 4 above. ee, also, 
South Dakota, ex rel. Engerbritson v. Circuit Court for Grant and Day 
Counties, 150 A.L.R. 789, 741 (1948): ‘‘ the scope of review available where, 
habeas corpus being unavailable, certiorari is brought to review a judgment 
of conviction ın a criminal case, is the same as the review on habeas corpus.” 

41 ‘Otherwise the court would be reviewing the justice’s decision upon the 
facts ''; Re —— (1857) 5 W.R. 607; R. v. Dunn (1840) 12 Ad. & E. 599. 

42 Re Baker (1857) 2H. & N. 219; R. v. Maurer (1888) 10 Q.B.D. 518; Re Seth 

Turner (1846) 9 Q.B. 80; of. Re Smith (1858) 8 H. & N. 227, where affidavits 

seeking to show that the offence was committed out of jurisdiction were not 

admitted. The court may refuse affidavits sustaining an objection which 
could have been, but which was not, raised in the disputed proceedings: 

Eo p. Gill (1806) 7 Bast 876. 

43 Re Cuveneti [1928] N.Z.L.R. 755 (N.Z.). 

44 R. v. Maurer (supra); R. (Keays) v. Haines [1948] 3 D.L.R. 414 (Can.). 
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there was no evidence from which the inferior tribunal might 
reasonably draw a conclusion that it had jurisdiction **; in other 
words, the concept of want of jurisdiction is extended so as to 
cover total absence of evidence. Thus, in extradition cases, the 
court may have regard to fresh evidence which goes to the question 
of the committing magistrate’s jurisdiction at the date of the com- 
mittal order. Under this ruling the courts admit affidavits which 
seek to show that there was no evidence of the extraditable offence 
and of the other necessary conditions for the application of the 
Extradition Acts.*t® <‘ Jurisdiction,” said Darling J., ‘is not 
quite the right word to use (in this case). It is used ... to cover a 
good deal more than is usually meant when we use the word 
jurisdiction in ordinary cases . . . (and covers) the case of there 
being no evidence against the accused at all.” 4! Indeed, the 
concept of © want of jurisdiction °’ has been used—much the same 
as in certiorari proceedings—almost indiscriminately. Thus, in Re 
Authers ** the court, after expressing some doubts on the matter, 
admitted affidavits to show that the magistrate was wrong in 
treating the offence as a second conviction and, therefore, as merit- 
ing heavier punishment. The most striking illustration of this 
tendency is to be found in R. v. Board of Control, ex p. Rutty.*® 
In that case, the Divisional Court admitted affidavits in order to 
show that, despite the decision of judicial authority constituted 
under the former Mental Deficiency Acts 1918 to 1927, the applicant 
was not “‘ found neglected >” within the meaning of the governing 
Act. Goddard C.J. stated that 


“if, on inquiry, the court finds that there was no. evidence 
by which the order or conviction can be sustained, they can 
release on habeas corpus or quash on certiorari.’ °° 


Thus, a defect which has traditionally been considered as non- 
jurisdictional * was made a ground for issuing the writ of habeas 
corpus. Here, as in other spheres of public law, the incorrigible 
discrepancy between theory and practice baffles any attempt at 


45 Re Batley (1854) 8 Ð. & B. 607. The same rules apply to successive applica- 
tions for the writ which are now permissible only if fresh evidence is 
adduced: Administration of Justice Act, 1960, s. 14 (2) as interpreted in 

Eo p. Schtraks [1962] 3 W.L.R. 1018 at p. 1485. 

46 Re Galioy [1896] 1 Q.B. 280; Ex p. Schtraks (supra). The court will also 
take cognisance of any evidence, whether ordinarily admismble or not, which 
seeks to show that the offence charged is of a political character even though 
such evidence was not before the committing magistrate; it seems that this 
rule is grounded upon the special conditions laid down by the Act for the 
carrying out of an extradition request: Es p. Schtraks (supra), per Viscount 
Radcliffe at p. 1028. 

47 R. v. Governor of Holloway Prison, ew p. Stletis (1902) 20 Cox C.C. 858 at 
p. 358. 

48 (1889) 22 Q.B.D. 845. 

49 [1956] 2 Q.B. 109. 

50 Ibid. at p. 124. 

51 R. v. Cheshire JJ. (1888) 8 Ad. & E. 898; R. v. Nat Bell Liquors, Ltd. [1929] 

2 A.C. 128; Davies v. Price [1958] 1 W.L.R. 484. 
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rationalisation. The theoretical basis, upon which habeas corpus 
can be issued before the proceedings have been previously quashed, 
is that the latter is coram non judice **; affidavit evidence can 
theoretically be admitted only when relating to a jurisdictional 
matter. In practice, however, habeas corpus issues even where the 
challenged proceedings could not possibly be considered as a nullity 
and affidavits to contradict the return are admitted wherever the 
courts deem them necessary. If the theory were pursued to its 
logical conclusion, both the magistrate who erroneously considered 
an offence to be a second offence and the competent authority who 
had a different view on the meaning of ‘‘ found neglected,” 3 
would be considered as exceeding their jurisdiction and would 
therefore not be protected in an action in tort. 

It is quite probable that the courts draw their powers to go 
behind the adjudication and beyond the jurisdiction question from 
sections 8 and 4 of the Habeas Corpus Act, 1816.°% These sections 
provide for a general right to controvert “ the truth of the facts 
set forth in such return by affidavit.’? Be that as it may, the 
scope of review available on habeas corpus, at least in England, 
is not determined by the question of jurisdiction; nor does it 
really deal with questions of validity and nullity. Hence, the 
statement, sometimes made, that where an imprisonment is illegal 
to the extent of justifying release on habeas corpus, an action will 
lie," cannot remain unqualified. In an action for false imprison- 
ment the court does not have the same wide powers it enjoys in 
habeas corpus proceedings. A person who succeeds on habeas 
corpus may lose his action either because the defendant acted 
within his jurisdiction °° or because he is statutorily protected.*” 
The law reports furnish many instances of persons who succeeded 
on habeas corpus but who failed, on the same allegations, in an 
action.” Conversely, at least in one case, the situation is reversed 
and habeas corpus may be refused even though an action will 


52 Coles’ Case (1615) Jones W. 170; The Mayor of Northampton's Oase (1690) 
Carth. 152. 

58 Such an action was brought, after the decision in Es p. Rutty (supra), on the 
same facts; it failed due to the statutory requirement to show mala fides. 
Richardson v. London County Council [1967] 1 W.L.R. 761. It 18, however, 
hardly imaginable that it would have ever succeeded: see now the Mental 
Hoalth Act, 1959, s. 141. 

54 For a direct decision on this point, see Ex p. Beeohing (1825) 4 B. & O. 186. 

88 Per uith J., obiter, in Budd v. Anderson [1948] 2 All E.R. 462 at p 456. 

68 See Hale's view, notes 37, 89, above. Similarly, Holt’s view in Bracy’s Case 
(1696) as reported in Comb. 891: ‘‘ there is no colour for an action of false 
imprisonment,’ though prisoner succeeded on habeas corpus. Some doubts 
were cast on the authenticity of this dictum by Denman C.J. in Howard v. 
Gosset (1845) 9 Jur. 842 at p. 855. 

57 See, ¢.g., Constables Protection Act, 1750; Magistrates’ Courts Act, 1952, s. 
100 (1); County Courts Act, 1084, s. 146. 

58 Compare Groenvelt v. Burwell (1700) 1 Ld.Raym. 454 (action) with Dr. 
Groenvelt’s Case (1699) 1 Ld.Raym. 218 (habeas corpus). Hamond v. Howell 
(1674) 1 Mod. 188; Doswell v. Impey (1823) 1 B. & C. 168; Johnsons v. Cooke 
(1872) 17 8.J. 80 (action dismissed and habeas corpus referred to as a possible 
remedy); See also, Dickson v. Orabb (1865) 24 U.0.R. 494 (Can.). 
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succeed. This situation occurs where the original warrant failed 
to show proper cause; this, it seems, is an actionable defect but 
one which can be subsequently cured on habeas corpus, by showing 
proper cause.°® 
Thus the two remedies are not, as is sometimes too readily 
assumed, alternative remedies identical in their scope; nor can 
a decision reviewable on habeas corpus be considered a nullity 
which could be disregarded when attacked collaterally.” 


CONCLUSION 


Whether a defect in the proceedings or the decision will entitle the 
person imprisoned thereby to be discharged on habeas corpus 
depends, in the first place, upon the classification of the court. 
Superior and other common law courts are almost immune from 
review, while inferior courts and tribunals are at the mercy of the 
court’s reviewing power. There have been, however, some attempts 
to extend the immunity enjoyed by the higher courts to inferior 
ones: Goddard C.J. was presumably ready to apply the principle 
governing common law courts to courts of summary jurisdiction 
from which an appeal lay to Quarter Sessions.® Avory J. held 
that the same rule applies ‘‘ where a person has been convicted 
by a duly constituted court martial, the proceedings of which have 
been in due course confirmed by the competent authority.” ® It 
is quite probable that these dicta anticipate a new classification 
distinguishing between, on the one hand, ordinary courts of law 
and similar tribunals which observe a judicial procedure and whose 
proceedings are appealable, and other tribunals. With regard to 
the first category, the scope of review on habeas corpus may be 
limited so as to prevent a circumvention of appellate proceedings, 
and will never go beyond the question of jurisdiction. Other tri- 
bunals and authorities having the power to imprison will have to 
submit to the full review which the courts may elect to accord *; 


58 Howard v. Gosset (1845) 9 Jur. 842, per Coleridge J. at p. 852; reversed on 
appeal as not applicable to warrants issued by superior courts: Gosset v. 
Howard (1847) 11 Jur. 750. 

80 Davis, Law of Torts in New Zealand, 2nd ed., p. 49. See, also, dictum by 
Littledale J. in Leonard Watson's Case (1839) 9 Ra. & E. 781 at p. 795, cited 
with approval in Greene v. Home Seoretary [1942] A.C. 284 at p. 802. 

61 See Lord Denning’s and Viscount Simonds’ dissentmg views on D.P.P. v. 
Head [1989 A.O. 83. 

62 Re Corke [1954] 2 All E.R. 440. 

63 R. v. Governor of Lewes Prison, ex p. Doyle [1917] 2 K.B. 254 at p. 274. 

64 With the exception of detentions under wartime regulations, the courts are 
ready to examine the full legality of detentions ordered by administrative 
bodies. The Umted States case law shows that the Federal Courts have not 
hesitated to review the legality of such detentions, paying. if at all, scanty 
lip-service to the jurisdiction issue; see, 6.g., U.S. en rel. Phillips v. Downer, 
185 F. 3d (1948), a case of complete review of facts and law. See. also, 
Markose, Judicial Control of Administrative Action in India, pp. 157-163, 
where the learned author sums up Indian extradition cases by saying that 
“ habeas corpus is able to test not only the question of jurisdiction and 
fairness of procedure but also the legality of the action taken under the law.’ 
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through the medium of “ cause shown,” or by admitting affidavit 
evidence, the courts can review any error or irregularity committed 
by such a tribunal, which is not redressible by other methods. 

The above discussion leads to the inescapable conclusion that 
habeas corpus is not necessarily linked with the jurisdiction issue. 
The writ may be used as a means of challenging a valid decision 
made within jurisdiction. On the other hand, it may be refused 
even where a superior or common law court lacks jurisdiction. Even 
when invoking the “‘ want of jurisdiction ” formula, the court does 
not consider whether, at the time it was made, the decision was 
void or voidable; its sole concern is to see whether the person 
detained or imprisoned should be discharged or remanded. Logic- 
ally, the writ of habeas corpus may issue only where the decision 
can be incidentally disregarded as a nullity; experience proves that 
the courts, spurning logic, are ready to use the writ as a means of 
reviewing and, in effect, of invalidating an otherwise valid decision. 

Amnon RvusinsteIn.* 


* B80., M.JU., PH.D. 


STATUTES 


OATHS AND EVIDENCE (OVERSEAS AUTHORITIES AND 
Countries) Act, 1968 


Ts statute effects five improvements to the law of evidence, and 
demonstrates yet again the importance of a private member’s 
activity in the field of law reform. The Act concerns the obtaining 
of evidence abroad for use in this country,? and the obtaining of 
evidence in this country for use abroad. 

Section 1 empowers a ‘‘ person appointed by a court or other 
judicial authority of any foreign country ’’ to administer oaths ? 
“ for the purpose of taking evidence for use in proceedings, not 
being criminal proceedings, carried on under the law of that 
country.” Such a person was not hitherto empowered to adminis- 
ter an oath,* and the only general power to obtain evidence in 
England for use in proceedings abroad has been the Foreign 
Tribunals Evidence Act, 1856. This power is cumbersome to 
invoke in that it involves an application to a superior English 
court, and an order of that court appointing an examiner and 
giving such directions as to attendance and discovery as are appro- 
priate. The old procedure will, however, still have to be employed 
where the witness is reluctant in that the new procedure naturally 
does not contain any coercive provision. In the case of a willing 
witness the new procedure can always expect to be employed. The 
inherent limitations in this new procedure are that the proceedings 
in which the evidence is to be employed should not be “ criminal 
proceedings °” and that the examiner should have been appointed 
by a “‘court or other judicial authority.” The expression 
“ judicial authority is of uncertain ambit,” ° but in practice should 
cause no difficulty. The expression “ criminal proceedings ” is 
presumably to be interpreted in accordance with English law,’ 
and could be expected to cause difficulty in relation to the combined 
proceedings which occur on the Continent.® 

1 For the history of the Bill for the Act see: House of Commons, Official 

Report, Vol. 667, col. 1280 (First Resding) ; ibid., Vol. 672, col. 863 (Second 

Reading); ibid. Vol. 679, col. 887 (Third Reading) ; House of Lords, Official 

Report, Vol. 251, cols. 194 (First Reading), 514 (Second Reading), 1267 

(Report), 1459 (Third Reading). 

2 The Act extends to Northern Ireland, and may by Order y Council be 

extended to the Isle of Man or any of ‘the Channel lands (s. 7). 

8 This includes affirmation: Interpretation Act, 1889, s. 3. 

4 Bee Hvidence Act, 1851, s. 16. 

5 1856 Act, s. 1 and 6. For details of the procedure see R.9.0., Ord. 37, rr. 
e Seo de Smith, Judicial Review of Administrative Action (1959), p. 37 ot seq. 
7 The question of characterisation 1s however a difficult one. See F. A. Mann, 


‘ The Primary Question of Construction and the Conflict of Laws '’’ (1968) 79 
L.Q.R. 525. 8 As in Raulin v. Fischer [1911] 2 K.B. 98. 
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The new procedure relates to “ evidence for use in proceedings 
. . - carried on under the law of [any foreign] country.”? The Act 
of 1856 relates to evidence desired by “‘ any court or tribunal of 
competent jurisdiction in a foreign country, before which any 
civil or commercial matter is pending.’ The earlier Act was 
drafted in ignorance of the developments which have occurred in 
the field of international institutions, and there has been doubt as 
to whether its language was wide enough to embrace requests by 
international tribunals.° The Government has acted on the view 
that it is, but this view has never fallen to be tested. Section 4 
of the 1968 Act removes the doubt by providing that Her Majesty 
by Order in Council may direct that section 1 of the Act of 1856 
shall apply to such “ international courts, tribunals, commissions 
of enquiry or arbitrators as may be specified in the Order.’ The 
reader will doubtless have his own views upon the desirability of 
providing only for specific inclusions (as against a general addition 
to the Act of 1856), and of not bringing international tribunals 
within the new procedure prescribed by section 1. 

Under section 6 of the Commissioners for Oaths Act, 1889," 
specified British diplomatic and consular officials may administer 
oaths, take affidavits and perform notarial acts in the countries 
to which they are appointed, and oaths, affidavits and notarial 
acts sworn, taken or performed by such persons are as effectual 
as if sworn, taken or performed by a lawful authority in the United 
Kingdom. Counsellors were not included in the list of specified 
diplomatic officials because the rank was not created until April 1, 
1904.17 This minor omission is repaired by section 8 of the 1968 
Act. The Act also deals with the situation where Her Majesty has 
for the time being no diplomatic or consular representatives 
appointed on the advice of her Government in the United Kingdom 
in a country but her interests in that country are represented by 
the mission of a protecting power. During the last war this situa- 
tion was covered by section 1 (2) of the Evidence and Powers of 
Attorney Act, 1940, under which the Secretary of State could by 
order empower the representatives of the protecting power to 
administer oaths and takes affidavits for the purposes of any court 
or matter in England. This provision was (apparently opti- 
mistically) repealed,** but it is now in substance re-enacted by 
section 2 of the present Act thereby providing against the situation 
which obtained, for example, in Egypt after the Suez crisis of 1956. 

The provision of the Act which is most likely to assist English 
practitioners is section 5. At common law foreign public registers 


8 The Perjury Act, 1911, s. 1 (4) in terms did not embrace evidence taken in 
this country for use before an international tribunal. See now 1963 Act, 
B. 4 (2). 10 House of Commons, Official Report, Vol. 679, col. 844. 

11 As amended by the Commissioners for Oaths Act, 1891, s. 2. 

12 House of Commons, Official Report, Vol. 679, col. 846. 

18 Statute Law Revision Act, 1958, s. 1 and Sched. I. 
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are admissible as evidence of the matters therein recorded upon 
proof that they are kept under the authority of the law of that 
country and are recognised by the courts of that country as 
authentic records.1* The necessity for proving these matters was 
assailed by the Evidence (Foreign, Dominion and Colonial Docu- 
ments) Act, 1988, which provided that His Majesty could by 
Order in Council provide (inter alia) that the registers of a particu- 
lar country or some or one of them should be deemed to be “a 
public register kept under the authority of the law of that country 
and recognised by the courts thereof as an authentic record.” 
Unfortunately the making of an Order in Council in relation to 
any particular country was dependent upon reciprocity of treat- 
ment, and in the event Orders have been made in relation to only 
two countries outside the Commonwealth.** Section 5 of the new 
Act removes the requirement of reciprocity thereby recognising 
that the primary object of the procedure is the convenience of the 
English litigant who normally can be expected to be careless of 
what occurs in the country upon whose register he wishes to rely. 


MrcoarL Mann. 


Stock TRANSFER Acr, 1968 


THE unusual feature of the Stock Transfer Act + is that it need not 
have been passed. Its object might have been achieved without 
any legislation at all, merely by the passing of special resolutions. 
The Act has undoubtedly saved money in administrative and 
printing costs, but it also demonstrates that habit and conservatism 
can become so rigid that they need an Act of Parliament to change 
them. 
The law on the method by which shares may be transferred is 

to be found in two short sections of the Companies Act, 1948. 
Section 78 says that shares are personal, not real, estate, ‘f trans- 
ferable in manner provided by the articles of the company,” and 
the only formality prescribed is to be found in section 75: 

“ Notwithstanding anything in the articles of a company, it 

shall not be lawful for the company to register a transfer of 

shares or debentures of the company unless a proper instrument 

of transfer has been delivered to the company.” ? 
What is ‘* a proper instrument of transfer °? This is a matter for 
the company itself: no doubt the purpose of section 75 is to ensure 
that registered shares are not transferred orally or by mere delivery 
of the certificate. Regulation 28 of the model articles in Table A 
may be taken as a typical provision: “‘. . . any member may 
transfer all or any of his shares by instrument in writing in any 


14 Bee Lyell v. Kennedy (1889) 14 App.Cas. 487. 
15 Belgium and France. For a full list see the Annual Practice, 1064, Vol. 1, 


1 1968, o. 18. 
2 Proviso omitted. 
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usual or common form or any other form which the directors may 
approve.” This is, however, qualified by regulation 22 which 
says that “‘ The instrument of transfer of any share shall be executed 
by or on behalf of the transferor and transferee. .. .”’ 

There is no obvious reason why the transferee of fully-paid 
shares should have to execute the instrument of transfer. But the 
forms and regulations grew up when partly-paid shares were more 
common than they are today, and they applied to both types of 
shares. In recent years the use of the “‘ usual or common form ” 
of share transfer—a form purchased from a law stationer with the 
red seals already printed on it, requiring both transferor and 
transferee to execute it as a deed in the presence of witnesses— 
has been regarded by brokers, solicitors and investors as increasingly 
cumbersome and inconvenient. The need for execution by the 
transferee as well as the transferor has frequently led to delay, 
while the need for both parties to sign the same, form has led to a 
proliferation of transfers where a large block of shares is sold to a 
number of individual purchasers. A lesser inconvenience has been 
the need for attestation of each signature. 

The 1968 Act, which came into force on October 26, 1968,3 
prescribes, notwithstanding anything to the contrary in the articles 
of a company, a new “ common form ” of transfer—the Stock 
Transfer Form set out in Schedule 1. Only the transferor(s) need 
sign, and no seals or witnesses are called for. The transferee’s name 
and address can go on the form or, in a “‘ stock exchange trans- 
action,” * can be set out in one or more separate Brokers Transfer 
Forms (Schedule 2 to the Act) prepared later by brokers.’ The new 
forms can be used for fully-paid securities issued by any company 
within the meaning of the Companies Act, 1948,° by any other 
corporation in Great Britain,’ certain government securities, local 
authority securities, and units of a unit trust scheme. Although 
the Act saves the validity of old-style forms, the London Stock 
Exchange now requires the statutory forms except in special cir- 
cumstances. The Treasury may amend the statutory forms by 
statutory instrument. 

The new forms have already become familiar and the saving in 
man-hours is steadily mounting. No obvious difficulties have yet 
arisen. It is good to know that parliamentary time is sufficient 
that legislation, strictly unnecessary but very convenient, could be 
passed. 

AUBREY L. Dramonp. 


8 S.I. 1968 No. 1592. 
4 Where both parties are either members of stock exchanges or acting through 


the agency of members. 

5 The aneaaGea of transfers not bearing the transferee’s name is prohibited: 
Finance Act, 1968, s. 67. 

* Except a company limited by guarantee or an unlimited company. 

7 Except a building ee a society registered under the Industrial and 
Provident Societies Act, : 
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Statutory INTERPRETATION, RESTRICTIVE PRACTICES AND THE 
“ New ” House oF Lorps 


Tue House of Lords has, during the last twelve months, been in 
one of its more creative moods. The implications of its decisions 
in Hedley Byrne & Co., Ltd. v. Heller & Co.1 and Rookes v. 
Barnard,* while they are likely to evoke conflicting emotions 
among students of the law, clearly pose the questions of how 
far and in which directions the judges should be encouraged to 
develop the law. In discussing these questions, a third case 
is in danger of being overlooked. In Associated Newspapers v. 
Registrar of Restrictive Trading Agreements, the House of Lords 
not only handed down an important decision on the question 
of restrictive practices, but it also made an interesting contribution 
to the theory of statutory interpretation. This, the first decision to 
teach the House from the Restrictive Practices Court, raised the 
question of whether agreements registered under the 1956 Restric- 
tive Trade Practices Act had to be referred to the court even 
though they had been either abandoned or varied so as to remove 
all registrable provisions. Stated baldly like this, the issue would 
appear to be both insignificant from a practical, and clear-cut from 
a legal, point of view. Neither, in fact, was the case. 

As explained in a note * on the decision in the Court of Appeal,’ 
abandonment and variation are not necessarily a sign of a sudden 
desire to compete on the part of the former members of the 
restrictive agreement,’ All too often they represent no more than 
the fact that the participants have replaced their formal agreements 
by informal agreements, skilfully drawn by counsel, which, in the 
words of a Select Committee of the House of Commons, ‘ have 
observed the letter of the Act ’? but “ flouted its spirit.” 7 Such 


1 [1988] 2 All E.R. 575 (H.L.). 

2 [1064] 1 All E.R. 867 (H.L.). 

3 [1964] 1 W.L.R. 81; [1964] 1 All E.R. 65 (H.L., 1963), Lords Reid, 

Eivershed, Hodson, Devlin and Pearce. 

Stevens, ‘‘ Investigation of Abandoned Restrictive Agreements: Legislative 

Oversight and a Conflict in Judicial Attitudes "° (1968) 26 M.L.R. 418. 

L.R. 8 R.P. 860 (0.A., 1962); [1968] 1 All E.R. 806. 

6 The latest statistics show that of the 2,480 agreements that have been 
registered 525 had been varied and 1,000 abandoned (including those where 
the court has held them contrary to the publio interest or the parties had 
submitted to judgment). Registrar of Restrictive Trading Agreements, Report 
for the period from July 1, 1961 to June 80, 1963; Omnd. 9246 (1984), paras. 
86. 89. 

T (Discussion of supply of transformers to Central Electricity Generating Board.) 
Report from the Select Committee on Nationalised Industries: The Electricity 
Supply Industry, May 28, 1968; Vol. 1, para. 642. House of Commons 
Papers 286-1. 
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may well have been the position of the Newspaper Proprietors 
Association. The members of the association had formerly had an 
agreement covering retail prices and wholesale discounts. It had 
officially been abandoned in August 1961. Yet when the Registrar 
referred the agreement to the court in October 1961, the newspaper 
proprietors refused to submit to judgment. A layman might find 
such behaviour difficult to justify. The lawyer, on the other hand, 
might well conclude that one of the two possibilities had occurred.® 
Either some arrangement had been entered into after August 1961 
which, while it did not come within the strict definition of the 
registration section (s. 6), might have amounted to a contempt 
of court if the parties had in fact submitted to some sort of order 
under the first agreement, and undertaken not to make any agree- 
‘ment “ to the like effect ”; or alternatively, isolated short-term 
price fixing agreements were contemplated, which would not stay 
alive sufficiently long to be both registered and investigated before 
they had died by effluxion of time.® 

The Registrar, therefore, had a considerable interest in gaining 
some control over dead agreements. The Court of Appeal held, 
2-1, that he had such a power. But legally the argument was far 
from clear. On the one hand, the Registrar was able to argue that 
he was under the dual duties of ‘‘ maintaining a register °” and of 
referring to the court “‘ the agreements of which particulars are 
from time to time entered or filed in the register ’? (s. 1 (2)). Since 
abandoned and varied agreements had to remain on the register, 
and since the jurisdiction of the court was also phrased in terms 
of agreements ‘‘ for the time being registered’? (s. 20 (i)) the 
argument at first sight seemed conclusive. But the association 
argued that such an interpretation was inconsistent with “‘ the 
natural meaning ” of agreement (i.e., “ subsisting agreement ”’); 
that since the jurisdiction section (s. 20 (5)) expressly gave the 
court power over agreements determined “ after the commencement 
of the proceedings,’? the canon ewpressio unius ewclusio alterius 
applied to show that no agreement abandoned or varied before the 
issue of the writ could be referred to the court; and finally that 
the tenor of various other parts of the Act—particularly section 21, 
the basis of the Restrictive Practices Court’s operations—showed 
that dead agreements were to be ignored. In the Court of Appeal 
such arguments had appealed to Diplock L.J. who admitted that 
the decision rather depended ‘f on which section one starts from.’’ 1° 


8 The Appendix to the ‘‘ Case" before the House of Lords reveals that in fact 
another agreement had been made in July 1962. Case: Appendix: Document 5. 

® Such activities might be held to be ‘‘ an arrangement "’ in view of the decision 
in British Basic , Ltd. v. Registrar of Restrictive Trading Agreements, 
L.R. 4 R.P. 116 (Ea 1983). See (1988) 26 M.L.R. 547. But see the 
Registrar's reservation: ‘‘there would be time-consuming difficulties and 
disputes in the establishment of the terms and extent of the arrangement 
which might well rest on practice and custom, whereas the short-term 
obligations would be precise ”: op. cit. note 6 above, at para. 49, 

10 [1968] 1 All H.R. 806 at p. 812. 
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Upjohn L.J. found ‘‘ unanswered conundrums,” 71 but ultimately 

held for the Registrar, as did Lord Denning, after performing a 

“ balancing ”? process which involved an investigation of “‘ the 

mischief which [the Act] was intended to remedy.” = 

The House of Lords has now upheld this decision unanimously. 
The association’s three main arguments were rejected, but in a way 
which neatly exhibits the practical operation of statutory construc- 
tion. The Diplock view that ‘‘ the ordinary and natural meaning ”’ 
of the word agreement is ‘“‘ a subsisting agreement ” 18 was denied. 
But once again “* the ordinary meaning ” of a word caused a 
remarkable variation of interpretations even among a body so 
homogeneous as the judiciary..* The idea that the jurisdiction 
section, by expressly giving jurisdiction over the status of agree- 
ments during the action, impliedly excluded jurisdiction over 
abandonments and variations made before the issue of the writ was 
also rejected: the subsection was assumed to have been inserted 
ex abundanti cautela and there was therefore no room for the 
operation of the ewpressio unius maxim.’ Finally, while all con- 
ceded the difficulties of applying section 21 in the case of a dead 
agreement, it was held to be no more difficult than applying it to an 
agreement abandoned after the writ was issued, and, in any event, 
it could not ‘‘ override what must be the result of section 1 and 
section 20 read together.’’ 

On the surface such arguments, while by no means unam- 
biguous,’* are scarcely of major importance. But this very lack of 
clarity led the House into a most interesting intellectual exercise. 
In filling in the details left vague by the draftsmen, the House 
resorted to a search for the parliamentary intention—a process 
which has been frowned upon in recent years. When Denning L.J., 
as he then was, suggested that the task of the judge was “ to find 
out the intention of Parliament and of Ministers and to carry it 
out, and we do that better by filling in the gaps and making some 
sense of the enactment than by opening it up to destructive 
analysis ’? 17: the then Lord Chancellor, Viscount Simonds, refuted 


11 Ibid. 

12 Tord. at p. 808. 

18 Ibid. at pp. 814, 816. 

14 Lord Pearce found ‘‘agreement’’ “apt to describe both live subsisting 
agreements and agreements to which the Act has applied and which have 
dees at been determined ’’: [1964] 1 All E.R. 65 at p. 68. On this point 
Lord Reid could find *‘ little reason to prefer one argument to the other’: 
ibid. at p. 56. Lord Evershed at one pomt appears to agree with Diplock L.J.: 
ibid. at p. 58; but he later rejects the argument that agreement does not 
include abandoned agreements: “it is clear that the word can be so used as 
a matter of ordinary language’: ibid. at p. 60. 

15 ¢.g., per Lord Devlin, ibid. at p. 62. 

16 Lord Reid would go no further than to say that ‘‘ the weight of the ar, enta 
in favour of the Registrar is much greater than the weight of those which tell 
the other way": ibid. at p. 58. 

17 Magor ¢ St. Mellons R.D.C. v. Newport Corporation [1950] 2 All E.R. 1226 
at p. 1236 (C.A.). 
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such an argument on the behalf of the judiciary. Far from ascer- 
taining what Parliament means, ‘‘ the duty of the court is to 
interpret the words that the legislature has used; those words may 
be ambiguous, but, even if they are, the power and duty of the 
court to travel outside them as a voyage of discovery are strictly 
limited.” As to the suggestion that a court might fill in the gaps 
in a statute, that, declared the Chancellor, would amount to “‘a 
naked usurpation of the legislative function under the thin disguise 
of interpretation. . . . If a gap is disclosed, the remedy lies in an 
amending Act.” 18 

Yet essentially in the Associated Newspapers case, the House 
was faced with a gap. That abandoned and varied agreements had 
to remain on the register itself had to be implied. Whether or not, 
once it was assumed that they had to remain, they then had to 
be referred to the court, was—if one may put it so inelegantly—a 
case of second-degree implication. 

What then was the duty of the court? Lord Evershed put the 
point most strongly when he said that “it is no doubt true that 
if section 20 and section 21 are looked at... the natural conclusion 
which their language suggests would be to confine the jurisdiction 
of the court to agreements subsisting (at any rate) when the 
jurisdiction of the court was invoked.” * Taking the traditional 
view of statutory interpretation, as described by Lord Simonds, 
such “ ordinary meaning ’? would seem to impose a clear duty on 
the judge. Thus Professor A. L. Goodhart, commenting on a 
decision under another part of the 1956 Act, commended the Court 
of Appeal and chastised the judge of first instance when the latter 
omitted to apply the “‘ ordinary meaning ” approach: 

“ statutes should be construed so as to determine their ordinary 
sense. The work of the statutory draftsmen is so expert at 
the present time that it is reasonable to assume that the words 
of an Act, construed in the usual way, represent the intention 
of Parliament. A narrow construction of a statute may give 
rise to the suggestion that it is the judges’ interpretation of 
publie policy which is being applied.’’ 7° 

The law lords have now doubted both the infallibility of drafts- 
men and opened themselves up to the possibility of criticism for 
substituting their own ideas of policy for clear statements by the 
legislature. The 1956 Act represented a series of political com- 
promises rather than any coherent policy and the Bill was amended 
frequently during its passage. One may assume the law lords knew 
its parliamentary history, for two of them were prepared to concede 
in effect that there had been a drafting slip. Lord Reid said firmly: 

«c In this Act it is clear that all the details have not been fully 
thought out, and I would not regard the. omission to deal 


18 Ibid. [1952] A.C. 189 at p. 191. 
19 [1964] 1 All B.R. 56 at È 58. 
20 Note (1958) 74 L.Q.R. 469, 470. 
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expressly with agreements terminated before the commence- 
ment of proceedings as more than one factor to be taken into 
account in reaching a conclusion.’? *4 


Lord Evershed, after referring to the ‘“‘ hard-worked draftsmen ” 
confessed, in discussing the wording of section 21, “‘ to finding some 
difficulty in supposing that the draftsman, when formulating section 
21, had clearly in his mind . . . the earlier sections of the Act.’ ?? 

The law lords thus rebutted the respondents’ arguments on the 
ordinary meaning of sections 20 and 21 by suggesting first that 
the homerian draftsmen had nodded, and then setting out to show 
that “ without serious or unfair straining of the language ” ** the 
ordinary meaning of these sections could be rebutted by the context 
of the Act and the policy of Parliament. Lord Reid went no further 
than to say that: 


“in so far as one is entitled to go by the nature of the mischief 
which the Act was designed to combat and its apparent purpose, 
I have no doubt that it is just as necessary to deal with agree- 
ments terminated during the proceedings.” * 


Lord Evershed went rather further and found it “‘ inescapable that 
the intention of Parliament as made manifest by the first nineteen 
sections of the Act was to require registration of all agreements of 
the requisite character made after the coming into force of the Act 
. . . and equally was to require the Registrar to bring all such 
agreements before the Restrictive Practices Court, whether or not 
they had been subsequently determined.” ** Lord Pearce was 
firmer still. He rejected the argument based on sections 20 and 21 
by looking at the intention of the Act “‘ as a whole.” Such investi- 
gation showed that “‘ plainly the Act was intending to bring to 
light and stop all unjustifiably restrictive agreements ’’; hence the 
court must have power to scrutinise dead agreements.’ Lord 
Devlin took this argument to its logical conclusion, and discussed 
the problem solely in terms of the inconvenience which would be 
caused by any other decision.*7 


21 [1964] 1 All E.R. 55 at p. 58. 

22 Ibid. at p. 61. 

28 Per Lord Evershed, ibid. 

24 Ibid. at p. 58. 

25 [btd. at p. 59. See also at p. 61. In addition, he argued that the court's 
power to grant injunctions against making agreements ‘‘to the hke effect " 
under s. 20 (8) (b) “shows that ıt was the intention of Parliament to prevent 
what might otherwise be a simple means of evading the Act, i.e., by cancelling 
any relevant agreement as soon as there was any threat or likelihood of it 
being brought before the court, then reviving it immediately after any 

roceedmgs had ended, and so on ad infinitum'’: ibid. at p. 60. 

16 hid. at pp. 68-64. 

27 6.9., “he legal determination of an agreement does not necessarily mean 
that the parties have made up their minds for ever to abandon the restrictive 

ractices embodied in it. After all, they will have entered mto the agreement, 
facing it to be prohibited unless justifiable under s. 21; and so it is not 

rising if, when they bring ıt to an end without waiting to justify it, 
Parliament wants to look below the surface. Therefore, the Act is designed 
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Such an approach is likely to gladden the heart of an academic 
lawyer, far removed from the sordid problem of advising clients. 
In a polemical contribution to this Review after the decision of the 
Court of Appeal, it was argued that ‘‘ the problem presented... . 
depends less on legal reasoning than on the attitude of the judges ”’ 
and it was hoped that “‘ the House, in reaching its decision, will 
consider the underlying policies of the Act.” 7° Such clarion calls 
sound impressive on paper; but are there not some dangers? Much 
as one may despise the naïveté of the “ ordinary meaning °?’ 
approach, there are certainly difficulties in applying the spirit 
rather than the letter of an Act—what elsewhere Lord Evershed has 
described as l’equity de le statut.2° In the Associated Newspapers 
case appeals were made to the mischief the Act was intended to 
remedy and the intention of Parliament in passing the Act. But 
how are judges supposed to discover such mischief and intention P 
The Preamble, although cited by Lord Pearce, tells us nothing. 
The first nineteen sections, so heavily relied on by Lord Evershed, 
do not mention the word “‘ competition,” and, as befits a political 
compromise, tell little about ‘‘ the intent of Parliament.” The 
debates in Parliament were not available to the House, but had 
they been available they would have shown that Parliament barely 
considered the question of dead agreements; and, in so far as it 
did, the discussion was contrary to the view of its intent taken in 
this case. Mr. Thorneycroft, who introduced the Bill, when pressed 
by a Labour member to investigate abandoned agreements, 
declared : 


“ Let us deal with the living rather than the dead . . . do not 
let us clutter up the Register with a lot of driftwood which has 
been forgotten and finished.”’ 3° 


The House therefore in fact resorted to interstitial legislation. 
It was clearly a case of what Professor Goodbart would call the 
application of ‘* the judge’s interpretation of public policy.” What 
the House was doing largely silently (although not in the cases of 
Lords Devlin and Pearce) was to argue ab inconvenientem. They 
followed Lord Denning’s injunction by “‘ filling in the gaps.” 


to put their real intentions to the test. The test comes when the Registrar 
brings the agreement before the court and asks for a declaration under s. 20. 
If in truth the parties have then abandoned all idea of restriction, the proceed- 
ings will be a formality by which the agreement and all that lies behind ıt 18 
finally interred. If the parties have not abandoned that idea, one of two 
things will happen. One thing is that the parties will come out into the open 
and resist the declaration. Their intentions, hitherto secret and perhaps too 
inchoate to amount even to an arrangement under s. 6 (8), will he the real 
subject of the battle. The other thing is that the parties will continue to he 
low. Then, when they do come out into the open and resume the restrictive 
ractice in some form or another, the istrar can move swiftly by applying 
or an injunction under s. 20 (8) and ike it down ™: ibid. at p. 61. 
28 Op cit., note 4 above, at pp. 424, 425. 
29 Hivershed, ‘‘ The Judicial Process in England," 61 Col.L.Rev. 761, 789 (1961). 
30 551 H.C.Deb. (5th Ser.), col. 1991 (April 12, 1956). 
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Would they have done better to follow Viscount Simonds’ advice 
and to have rejected such “ a naked usurpation of the legislative 
function ’’?? Should the remedy have lain in an amending Act 
rather than judicial legislation ? 

Again the academic feels he must applaud the application of that 
unlegal quality—common sense. The inconvenience was clear even 
if reliance on mischief and intent was a myth. To have decided in 
favour of the appellants would have meant the call for an amending 
Act, the political controversy of deciding where to draw the line in 
any new Act, and the inevitable delay in enactment. In finding for 
the Registrar the House may have given him more power than he 
really wishes,*+ but the law lords have essentially made the statute 
workable. But the question still remains of where the line is to be 
drawn in resorting to the intent of Parliament. The courts have 
customarily only used the process known as discovering the intent 
of Parliament where there was an ambiguity in a section. Seemingly 
Associated Newspapers allowed the intent of Parliament to override 
the ordinary meaning of various sections. How far is this to be 
taken? Will it be applied to taxing statutes? Will it be applied 
to the construction of documents? ** There appears to be no limit 
to the lengths to which the present House of Lords is willing to go 
in its experiments with the traditional English judicial process. 


R. B. STEVENS. 


81 The latest report of the Registrar, written before the decision of the House, 
has a ples that if the House upholds the Court of Appeal, the Registrar should 
be allowed some discretion ın deciding whether dead agreements should be 
referred to the court. Registrar of Restrictave Trading Agreements, Report 
for the period from July 1, 1961 to June 80, 1963, Cmnd. 2246 (1964), para. 48. 

32 With respect to this question it is mstructive to compare a remark of Lord 
Pearce’s with another recent important decision on registration at first instance. 
Lord Pearce concluded his arguments with the reflection that the ‘‘ decision 
is supported by practical considerations, since 1t ıs not likely that Parliament 
was intending to create for the enforcement of its purpose a jurisdiction that 
could so easily be evaded.” [1964] 1 All E.R. BB at p. 64. In Linoleum 
Manufacturers Association v. Registrar of Restrictive Trading Agreements, 
L.R. 4 R.P. 156 (Chan. 1968), Ungoed-Thomsag J. took a diametrically 
opposed view. The factual situation, was. it is true, somewhat different. The 
question at issue was whether the profit pool established by the linoleum 
manufacturers after their main agreement had been struck down by the 
Restrictive Practices Court (L R. 2 RP. 895 (1961)) came within s. 6 (5) 
which was inserted in the Act to make such schemes registrable. The manu- 
facturers argued that their scheme was not within the letter of the subsection 
because the basis of payments was the ‘‘ marginal cost of production '’ rather 
than ‘the quantity of goods . . . supplied." Although the scheme clearly 
violated the spirit of the provision, Ungoed-Thomas J. refused the invitation by 
counsel for the Registrar to ‘‘ consider the commercial reality of the agreement 
and the mischief which the Act of 1956 was designed to prevent” (L.R. 4 
R.P. 156 at p. 161). In fact, he ultimately held the pool to be within the 
words of the subsection. But his attitude is significantly different from the 
Lords’ view for while he confessed that, if he had found the other way, ‘a coach 
and four could be driven through the Act of 1956 and its purpose defeated," 
he was in no way ‘‘ influenced in armving at (his decision) by (such) reflection '’ 
(bid. at p. 188). Quaere whether such refusal to consider the practical 
consequences is justified in view of the speeches in Associated Newspapers. 
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Risk AND REMoTENESS—CausaTION Worse CONFOUNDED 
Tue early 1960s will go down in history as a period of vigorous 
judicial development in the law of torts. Nothing is sacred any 
longer, except Donoghue v. Stevenson, and the courts are now 
receptive, perhaps too readily, to new legal developments. In the 
forefront of judicial development at present is, of course, the 
problem of remoteness of damage in tort. 

The Court of Appeal decision in Re Polemis,' for long attacked 
by academic writers, received little attention in the courts for 
forty years. Problems of negligence and causation appear to have 
been solved relatively satisfactorily without undue concern for 
academic niceties. The Privy Council decision in The Wagon 
Mound,® however, did more than merely attract attention to Re 
Polemts ; it produced an astonishing judicial reaction of enthusiastic 
and almost unconditional surrender to the new principle. The 
concept of precedent has been cast aside unceremoniously, and the 
courts are seeing remoteness and risk problems in negligence cases 
where none would have been seen before. Justice and simplicity 
are the slogans of the foreseeability followers. Two recent decisions, 
Hughes v. Lord Advocate * and Doughty v. Turner Manufacturing 
Co., Ltd.,* are worth examining to see whether simplicity and justice 
now prevail. So much esoteric writing exists on the subject that 
it is difficult to see the main guide lines. Reasonable foreseeability 
itself is obviously not enough. What follows is an attempt to 
indicate how far the courts have developed the new law to date. 


1. Main Principle 

A person is only liable for the reasonably foreseeable consequences 
of his negligent acts (The Wagon Mound). An alternative method 
of looking at the same problem is to decide whether the damage 
suffered was within the risk created by the defendant’s negligence.’ 
This, of course, brings the damage problem back into the area of 
whether or not a duty of care is owed to the plaintiff in respect of 
his damage. Thus The Wagon Mound and later cases have 
established two concepts: the risk concept and foreseeability for 
remoteness of damage. 

This still leaves the eggshell skull type of problem. Is a 
defendant liable when he cannot reasonably foresee the seriousness 
of the damage he will cause? 


2. Subsidiary Principle 
Damages are recoverable in these cases because these are questions 
of measure of damage, not remoteness of damage. As long as 


1] 3 K.B. 560. 
Hoss A.C. 888. The flood of literature which this decision has produced is 
great to refer to. oe 887 (H.L.(Bc.)). 


faa AT 3 W.L.R. 240; [1984 1 All E.R. 98 (C. 
nning L.J. in Roe v. inister of Health [1864] 2 Q.B. 66 at p. 85. 
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you can reasonably foresee the type of damage, there is liability 
for all the consequences of that damage, even though the extent of 
the damage was unforeseeable. (Smith v. Leech Brain,® where the 
type of damage—personal injury—was foreseeable and therefore the 
extent of damage—cancer of the lip resulting from a molten metal 
splash on the lip—was immaterial.) Thus, in this area it is still 
true that you take your victim as you find him. 

Tt is now necessary to see how the courts will attempt to analyse 
what is reasonably foreseeable and here the method of dealing with 
the risk or hazard is important. Duty of care and damage merge 
into one. i 


8. Methods of Ascertaining whether the Consequence was within 
the Risk. 


Here it appears that three separate questions have to be asked: 
(i) Were the ewternal factors which caused the damage a 
reasonably foreseeable source of danger? 
(ii) If so, was it reasonably foreseeable how these external 
agencies would cause the damage? 
(iii) Was the type of damage caused reasonably foreseeable? 


(i) Were the external factors a reasonably foreseeable source of 
danger ? 

This preliminary problem will usually cause little or no difficulty. 
The plank in Re Polemis, the oil in The Wagon Mound were fore- 
seeable sources of some kind of danger. Sometimes, however, a 
case may fail at this first hurdle. The external agency causing the 
injury may be unrelated to the hazard involved and so may be an 
unforeseeable source of danger.’ 


(ii) Was the way in which the ewternal agency caused the damage 
reasonably foreseeable ? 


This is now a problem of fundamental importance. If the external 
agency is a foreseeable source of danger, it is then necessary to 
decide whether the way in which the agency acted was foreseeable. 
The important House of Lords decision in Hughes v. Lord Advocate 
indicated that it is not necessary to foresee the precise way of 
causing the damage. There, post office workmen negligently left 
a manhole open covered only by a canvas tent erected around it. 
Around the tent had been placed warning paraffin lamps. A boy 
entered the tent and knocked or lowered one of the lamps into the 
hole. An explosion occurred causing him to fall into the hole and 
he was severely injured. It was foreseeable that the plaintiff might 
be injured by burns from the lamp; it was not foreseeable that when 


7 ot 2 Q.B. 405. See (1962) 25 M.L.R. 471 and 602. 
e arguments in Jones v. Livow Quarries [1052] 2 Q.B. 608 (0.A.)— 
eine this problem was discussed in relation to contributory negligence. 
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the lamp fell down the manhole and was broken, some paraffin 
would escape, so that enough would be vaporised to create an 
explosive mixture, which would be detonated by the naked light 
of the lamp. The House of Lords held that as the lamp was a 
known source of danger, the fact that it behaved in an unpredictable 
way was immaterial. Given the known source of danger the 
“* precise concatenation of circumstances need not be envisaged.” 8 

In Doughty v. Turner Manufacturing Co., Ltd., the facts of 
which closely resemble those of Smith v. Leech Brain, the 
defendants had a cauldron in their factory containing hot molten 
liquid and a loose asbestos cement cover, which had been purchased 
from reputable manufacturers, was placed on top of the cauldron 
to conserve the heat. Owing to the negligence of a servant of the 
defendants the asbestos cement cover was knocked into the cauldron 
and it slid beneath the molten liquid. The foreseeable consequence 
of such an action was that the cover might splash some molten 
liquid and injure a bystander. This did not happen. However, a 
minute or two later something unforeseeable happened: owing to 
a chemical change which took place when the asbestos was subjected 
to such great heat some molten liquid erupted from the cauldron, 
injuring the plaintiff and setting fire to objects on which it fell. 
The Court of Appeal, in applying The Wagon Mound, held that the 
defendants were not liable for this injury. The external agencies 
which were the sources of danger, viz., the shot metal cauldron and 
the asbestos cement cover were foreseeable (test one); however, the 
way in which the objects acted was not foreseeable (test two). The 
court held that there were two separate risks.® As the second risk 
was unforeseeable, there was no liability. How, then, can one 
distinguish Hughes v. Lord Advocate, where the House of Lords 
stated that the fact that the known source of danger behaved in an 
unpredictable way did not matter? The Court of Appeal seized 
upon certain dicta of Lord Reid 1° to make what they felt to be a 
clear distinction. In this case, unlike Hughes v. Lord Advocate, 
there was “‘ the intrusion of a new and unexpected factor ’? which 
was the cause of the accident, rather than the fault of the defen- 
dant. The example Lord Reid gave was a much more convincing 
one: if a person is negligently carrying a hot tea urn near children, 
he would not be liable if it were upset and caused damage because 
the ceiling collapsed. The fall of the ceiling would have been the 
cause of the damage, and not the breach of the duty in carrying 
the urn too near the children. In Doughty v. Turner, however, the 
so-called extraneous factor was much more closely related to the act 
of negligence: the distinction between a burn caused by a splash or 


8 [1968] A.C. 837 at p. 850 per Lord Jenkins. Certain dicta of the House of 
rds in Glasgow Corporation v. Muir [1048] A.C. 448 which may have 
indicated that it was necessary to foresee the precise way in which the 
defendants negligently spilled a tea urn were disapproved. 
® See Diplock L.J. ded 2 W.L.R. 240 at p. 246. 
10 [1968] A.C. 887 at p. F 
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by a small explosion each triggered off by a negligently dropped 
cover is very fine indeed. 

There are several other unsatisfactory aspects of the decision in 
Doughty v. Turner. It was not clear on the evidence whether the 
dropping of the cover on to the liquid caused any splash at all; it 
was also not clear whether the plaintiff was within the range of the 
splash had it occurred. If the plaintiff was outside the range of a 
foreseeable splash then a simple answer to this case would be to say 
that the defendants were not in breach of any duty of care to him. 
A court would have been faced with a far more difficult situation 
had it been established that the plaintiff had been within the range 
of a splash, that there was a splash, that it missed him and then he 
had been burned by the eruption caused by the under-surface explo- 
sion. However, as long as Doughty v. Turner is accepted it will 
always be necessary to examine exactly how the foreseeable source 
of danger acted, in spite of Hughes v. Lord Advocate, in order to 
decide whether or not it was assisted by a new and unexpected 
factor. 


(iii) Was the type of damage caused reasonably foreseeable ? 


Given that the external source of danger acted in a way which 
was not affected by any new and unexpected factor, it is necessary 
further to analyse the actual damage caused in order to ascertain 
whether that type of damage was foreseeable. 

Detailed classification could, if carried too far, make predicta- 
bility a myth, assuming it exists now. The courts have not yet 
worked out clearly how far the classification can go, although they 
are aware that it must not go too far. The simplest classification 
of types of damage is (a) damage to the person (b) purely economic 
damage and (c) damage to property. Foreseeability of one type 
of damage may not result in foreseeability of another. Clearly, 
however, this threefold classification may be too naive for the 
complex problems which can arise, but the courts have touched 
upon these categories and have considered whether it is possible 
to sub-classify these types of damage further: 


(a) Personal injuries. In Smith v. Leech Brain the foreseeable 
personal injury was to the lip and the fact that the lip was not 
merely burned but developed cancer did not prevent this being the 
same type of damage. However, the problem of different types 
of damage arose in Warrens v. Scruttons, where the plaintiff’s 
finger was injured owing to the negligence of the defendants. This 
injury aggravated an existing eye condition and thus the court was 
faced with the argument that there were two types of damage, viz., 
foreseeable damage to a finger and unforeseeable damage to the eye. 
Paull J. rejected this argument and held that the damage to the 


1 [1982] 1 Lloyd's Rep. 497. See, also, Burden v. Watson, 1961 S.L.T. 67 and 
Oman v. McIntyre, 1962 S.L.T. 168. 


. 
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eye was a consequence of the personal injury to the finger and all 
of the same type. If these cases are correct, therefore, it appears 
that a court will not try to be too subtle about categorising different 
types of personal injuries. Some classification may, however, be 
necessary. Thus in The Wagon Mound, Viscount Simonds stated: 
“ As Denning L.J. said in King v. Phillips ° ‘ There can be no 
doubt since Bourhill v. Young that the test of liability for shock is 
foreseeability of injury by shock ’.’? This view was endorsed, 
obiter, by the Court of Appeal in Brook v. Cook.” 


(b) Economic damage. Now that it is firmly established that a 
person may recover damages for purely economic loss ™“ it is also 
likely that different types of economic loss will have to be analysed. 
Thus, if a doctor negligently advises a man to give up his employ- 
ment (to his financial detriment) the doctor may be liable to the 
patient for damages. 

However, the type of economic damage in Stevens v. Bermond- 
sey Hospital ** was entirely different. A doctor’s negligent diagnosis 
of the plaintiff’s injury caused the plaintiff to settle his action 
against a third party for a much smaller amount than he should 
have done. The plaintiff tried to recover the difference from the 
doctor because of the negligent diagnosis. Paull J. held that, in 
the absence of special circumstances, the duty of the doctor was 
limited to medicine and he was not required to contemplate any 
question connected with a third party’s liability. This clearly 
indicates that there must be different types of purely economic 
damage. 


(c) Damage to property. The conflict between Re Polemis and 
The Wagon Mound necessitates a classification of different types of 
damage to property. Thus, in Re Polemis it would be argued now 
that foreseeable physical damage to the hold of a ship caused by the 
dropping of a plank negligently is a different type of damage to 
that caused by a fire, as also, in The Wagon Mound, is the fore- 
seeable damage to the wharf by its being fouled by oil, and the 
unforeseeable damage when it is damaged by fire. The test of 
liability for fire is foreseeability of injury by fire. Once different 
types of damage to property are introduced where can one stop? 
If there is a difference in type between damage by contact or 
collision and damage by fire, can there be a distinction between 
damage by fire and damage by explosion? This attempted distinc- 
tion was raised and firmly rejected in Hughes v. Lord Advocate 
where the boy was allowed to recover for his burns. ‘* The 
distinction between burning and explosion is too fine to warrant 
acceptance.” 1° But there still remains a necessity to classify 


18 [1061] O.L.¥. 288 (C.A. (amreported)). See (1961) 105 S.J. 684. 
14 Hedley Byrne v. Heller [1968] 8 W.L.R. 10L (H.L.) 

15 The Times, May 16, 19638. 

16 [1968] A.C. 837 at p. 850, per Lord Jenkins. 


12 host 1 Q.B. 429 at p. 441. 
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damage to property into different types. Whether it will be con- 
fined to a distinction between damage by contact or collision and 
damage by fire or explosion remains to be seen. 

The above analysis, of necessity, is sketchy, and it is not 
possible here to deal with earlier cases. However, brief reference 
should be made to the ideas of justice, certainty and precedent. 


Justice 


One of the arguments used by the Privy Council to support The 
Wagon Mound principle is that “ it is not consistent with current 
ideas of justice or morality’? to make a man liable for the 
unforeseeable consequences of his act.1" It is interesting to observe 
that this sympathy for the defendants was short-lived, for in the 
new trial the defendants were held liable for all the loss in the tort 
of public nuisance | 18 

In many ways the effect of Hughes v. Lord Advocate is to sap 
the strength of The Wagon Mound. The refusal to distinguish 
between damage by fire and explosion may well result in heavy 
damages against defendants who could not reasonably foresee an 
explosion. This is emphasised by the decision of the United States 
Court of Appeals in The Grandcamp.” The defendants in this case 
were faced with footing much of the bill for the Texas City disaster 
in 1947, which caused more than 500 deaths, more than 8,000 
personal injuries and damages exceeding $70m. The accident 
occurred when ammonium nitrate fertiliser was being loaded on the 
steamship Grandcamp at Texas City harbour. Owing to the 
defendants’ negligence there was an outbreak of fire in the cargo 
causing foreseeable damage. This, however, caused an unforesee- 
able explosion giving rise to the tragic consequences described; and 
all the claims were based on the explosion, not the fire. The court 
drew a distinction between the fire and explosion and therefore the 
defendants were not liable for the explosion damage. Yet, if these 
facts occurred in England it appears that Hughes v. Lord Advocate 
will bind English courts to make a defendant liable,?° unless violence 


17 pest ao. 888 at p. 422. 

18 The Wagon Mound (No. 2) [1968] 1 Lloyd’s Rep. 402. 

19 [1961] 1 Lloyd’s Rep. 504. 

20 The reasoning of the majority in The Grandcamp is entirely contrary to that 
in Hughes v. Lord Advocate: ‘‘In connection with this finding as to ‘ foresee- 
ability’ 16 is undoubtedly true that the force and devastating effects of ths 
explosion shocked and surprised the scientific field as well as the transportation 
industry. What was not generally recognised before Texas City was (a) that 
ammonium nitrate would cause a detonation of such magnitude in the 
absence of great confinement and pressure (as within a bomb), and (b) that 
fire and heat slone would cause such detonation without an mutial or booster 
detonation; or, according to one theory, with such initial detonation resulting 
from an explosion of accumulated gases, which in turn come from the 
heated and decomposing ammonium nitrate. From the literature and informa- 
tion generally available, I do nob believe that, in the exercise of ordina 
care, the master could have foreseen the probability of an explosion of thts 
sort, even in the presence of fire. [1961] 1 Lloyd's Rep. 504 at p. 507. 
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could be done to Hughes v. Lord Advocate by finding the intrusion 
of a new and unexpected factor, as in Doughty v. Turner. Thus, 
once again, the justice for the defendants sought by the Privy 
Council will not be obtained. In Doughty v. Turner the Court of 
Appeal found for the employers, while expressing great sympathy 
with the plaintiff, who suffered injury through no fault of his own.** 
It was emphasised once again that ideas of strict liability must not 
be introduced into the general law of negligence.** The failure of 
the courts to recognise that once some negligence is proved a 
defendant cannot be said to be strictly liable if he is made to pay 
for some damage which is unforeseeable means that we have one 
type of justice for the plaintiff and one for the defendant. 


Certainty 


The Wagon Mound attempted to put an end to the ‘* never-ending 
and insoluble problems of causation.” * This appears also to be 
the view of the Court of Appeal in Doughty v. Turner. “‘ There is 
no room today for mystique in the law of negligence. It is the 
application of common. morality and common sense to the activities 
of the common man.” #4 These sentiments cannot, it is submitted, 
conceal the important conclusion that The Wagon Mound and risk 
principles as they are now being developed are making the 
predictability of results in negligence cases as uncertain, if not more 
uncertain, than it was when Re Polemis held sway. The attempt 
to merge the separate problems of foreseeability and causation has 
certainly confused the concepts, but has not done away with any 
and the problems of causation still remain. 


Precedent 


There are still a few lawyers left who prefer aspects of Re Polemis 
to the new developments introduced in The Wagon Mound. But 
surely even the most vociferous opponents of Re Polemis would not 
wish to deny it a decent and honourable burial. The Privy Council 
in The Wagon Mound showed the way in which an English court 
could refuse to follow Polemis in England in accordance with 
orthodox theories of precedent.25 However, the courts, in their 
anxiety to trample over the decision have merely accepted that an 
opinion of the Privy Council has overruled a Court of Appeal 
authority. Hughes v. Lord Advocate is now treated as having 
accepted The Wagon Mound ** even though the conflict was not 


21 (1964] 2 W.L.R. 240 at p. 245 per Lord Pearce. 

22 [bid. per Harman L.J. at p. 245, per Diplock L.J. at p. 248. 

28 [1961] A.C. 888 at p. 428. 

24 [1064] 2 W.L.R. 240 at p. 248, per Diplock L.J. 

25 4.6., by applying the rules in Young v. Bristol Aeroplane Co., Ltd. [1044] 
K.B. 718, that there were conflicting Court of Appeal decisions, and also that 
Re Polemis was mconsistent with subsequent House of Lords decisions. 

26 6g., in Doughty v. Turner, per Lord Pearce at p. 243 and per Diplock L.J. 
at p. . 
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treated by their Lordships as being directly in issue. The Wagon 
Mound was mentioned only twice in the judgments, once by Lord 
Jenkins *’ when quoting and refusing to follow part of the judgment 
of the court below, and once, in passing, by Lord Pearce.*® Only 
Harman L.J. in Doughty v. Turner *® appeared to have slight 
pangs of conscience when he remarked: “I take it that whether 
The Wagon Mound is or is not binding on this court we ought to 
treat it as the law.” 

This is an area of the law where clarifying legislation is neither 
likely nor desirable. But perhaps the time has come for strict 
liability and insurance to take over some parts of negligence and so 
free some areas of the law from the uncertainty existing at present. 


GERALD DWORKIN. 


BREACH oF CONTRACT OR FRUSTRATION 


In Ocean Tramp Tankers Corporation v. V/O Sovfracht,* a vessel 
was chartered at a time rate to a Soviet agency to proceed from 
Genoa to Black Sea ports, there load a cargo of iron and steel goods 
and carry them to India by the customary route, the Suez Canal. 
The time was September 1956, when both parties realised that the 
Canal might become the object of an armed clash, but though they 
discussed what to do about it they came to no conclusion. They 
hoped nothing would happen to prevent the voyage and if this 
should become impossible they thought the difficulties should be 
“ left to the lawyers’? to be sorted out. But the parties did 
include a war clause in the charterparty, under which the charterers 
were not to order the ship to enter, or to allow it to continue sailing 
into, a dangerous zone. 

The ship reached Port Said and entered the Canal to the accom- 
paniment of fire opened by Egyptian anti-aircraft batteries against 
hostile reconnaissance aircraft—thus clearly braving a dangerous 
situation. During the vessel’s passage through the Canal the Canal 
was blocked and the vessel got caught until, some two months later, 
the northward passage was reopened and it returned to Port Said. 
There the owners concluded a profitable new charter with another 
Soviet agency to which the charterers had sub-chartered the vessel 
at a 5 per cent. profit—a curious bargain incidentally, but typical 
of the retention of “‘ capitalist ° practices adopted in Communist 
countries as a means of measuring efficiency. The cargo eventually 
reached the Indian port via the Cape route. 

While the vessel was caught in the blocked Canal the charterers 
told the owners that they regarded the charter as frustrated, but 
the owners disputed this, contending that the charterers by allowing 


1988] A.C. 887 at p. 849. 

id. at p. 857. 

1064] 2 W.L.R. 240 ab p. 245. 

E a 114; [1964] 1 All E.R. 161. 
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the vessel to enter a dangerous zone had broken the war clause 

and claiming hire for the period which the ship spent in the Canal. 

So much for the facts, and how did the lawyers sort matters 
out? The Court of Appeal, reversing the judgment of Megaw J., 
held that the owners were right; in a sense this decision is straight- 
forward, since only the judgment of Lord Denning M.R. went into 
matters of principle. Donovan L.J. delivered a brief concurring 
judgment which introduced no new points and Danckwerts L.J. 
concurred without adding anything. 

Unfortunately, with respect, the material judgment does little 
—and probably could do little—to clarify a very difficult problem 
which apparently had for the first time arisen in Société Franco 
Tunisienne v. Sidermar.? In both cases a charterparty was claimed 
to have been frustrated, although subsequently ship and cargo 
arrived safely at the agreed destination, and a question that must 
have been exercising practising lawyers ever since Sidermar and 
which was indicated by Mr. M. P. Furmston, in his note on the 
case,® has not been resolved by Ocean Tramp Tankers. 

The question is this: If a charter is frustrated while the ship 
carries a cargo, what advice should be given to charterers or 
owners? Fairness and caution forbid the advice to dump the cargo 
at the moment of frustration, but the owners clearly deserve some 
remuneration while the ship carries the charterer’s cargo. The 
charterers, for their part, have a natural interest to protect them- 
selves against incurring any fresh liabilities. 

In this case the Court of Appeal had no difficulty in holding 
that by entering the Suez Canal as anti-aircraft shells were bursting 
overhead and when fighting for the Canal was clearly imminent, 
the charterers had endangered the ship and had committed a breach 
of contract, which prevented them from pleading frustration. And 
that should have been the end of the case. 

However, prompted by the argument of counsel for the 
charterers, Lord Denning, despite hesitation to do so, went on to 
consider the hypothetical case: what would the situation have been 
had the ship stayed outside the Canal? Seeing the ship’s only 
alternative was to sail round the Cape, would the charter have been 
frustrated? Reversing the judgment of the trial judge, and 
declaring Sidermar wrongly decided, Lord Denning held on recog- 
nised principles that the charter was not frustrated, for ship and 
crew were fit for the longer voyage, the particular cargo was not 
likely to deteriorate as a result of the delay, and the time of arrival 
was not material. 

So far so good, but the lawyer—and for that matter, the 
businessman—goes on asking: What is the situation where there 
is frustration, for example, because the substituted voyage is in 


2 [1960] 2 All E.B. 529. 
8 (1961) 24 M.L.R. 178. 
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fact in a class different from the charter voyage, and where 

nevertheless ship and cargo arrive safely at their destination ? 

For it would seem that when Lord Denning declared that Sider- 
mar was wrongly decided he was only referring to Pearson J.’s 
decision regarding the comparison of the Suez and Cape voyages. 
Nothing is contained in Lord Denning’s judgment to suggest that 
Pearson J. was wrong on the fundamental question, namely, that 
frustration was possible despite subsequent performance, as Mr. 
Furmston put it in his note on Sidermar. 

The difficulty is that the case law on frustration and the Law 
Reform (Frustrated Contracts) Act, 1948, are concerned only with 
money payments, the former to restore the parties to their positions 
prior to frustration, the latter to avoid hardship as a result of what 
was done prior to frustration. Until Sidermar the question had 
never arisen whether parties to a frustrated contract could possibly 
have any claims against each other in respect of acts done 
subsequently to the frustrating event. 

As has been said, it seems inconceivable that the shipowner 
should be at liberty to unload the cargo and possibly warehouse it 
—at whose expense? But it is hard to find an adequate reason 
for this. The law of bailment might give a clue, for bailment is 
not necessarily dependent on contract and can therefore be said 
to survive a contract establishing it. The bailee’s duty to care for 
the cargo therefore survives, and it could be argued that since the 
original bailment was for remuneration the surviving bailment too 
must be for remuneration on the quasi-contractual basis of quantum 
meruit. 

Similarly, if, following the event which makes it impossible to 
carry the cargo to its destination under the terms of the contract, 
the cargo is nevertheless carried to its destination, the carrier 
deserves remuneration under the quantum meruit rule, as Pearson 
J. had indeed held in Sidermar. 

In the last resort it might be possible to apply the rule of agency 
of necessity, at any rate by analogy. In both cases, although the 
parties were able to communicate, the situation was confused, and 
in Sidermar certainly no clear instructions were given. In these 
circumstances the party in charge of operations can surely do what 
it considers best for the other party and in the end claim a reason- 
able remuneration. If, as happened in Sidermar, a steeply rising 
freight market resulted in the reasonable remuneration being higher 
than the original contract remuneration, this will have to be 
accepted like other windfalls and hazards in commercial life, for 
example, currency devaluations. 

In the present case leave to appeal to the House of Lords was 
granted, and it is to be hoped that an appeal will be made so that 
this new frustration problem can be decided authoritatively. 


O. C. GIES. 
Vor. 27 18 
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INCORPORATION OF EXEMPTION CLAUSES IN A ConTRACT— 
COURSE or DEALING 


In McCutcheon v. David MacBrayne, Ltd.! the appellant sued the 
respondent shipping company for the value of his car. The appel- 
lant, a farm grieve on the Island of Islay, while on the mainland 
had requested his brother-in-law Mr. McSporran to ship his car 
from Islay to the mainland. Mr. McSporran shipped the car on 
the respondents’ vessel which sank with the loss of the car because 
of the negligent navigation of the respondents’ servants. To 
absolve them from liability the respondents relied on their printed 
conditions which they claimed were incorporated in the contract of 
carriage. Of these ‘‘ three or four thousand words in small print 
divided into twenty-seven paragraphs ” condition 19 was ‘‘ enough 
to absolve the respondents several times over for all their 
negligence.” ? 

Four copies of the conditions were posted in or near the office of 
the respondents at Port Askaig where the car was shipped, and three 
aboard the vessel. Neither Mr. McCutcheon nor his agent Mr. 
McSporran had read these notices or had their attention drawn to 
them. The normal practice of the respondents in accepting goods 
for carriage was to give the consignor a receipt which stated that 
goods were carried subject to the conditions specified in the notices, 
and also to require the signing of a ‘‘ risk note ” which set out the 
conditions followed by a statement by the consignor that he agreed 
to them. Unfortunately for the respondents on the occasion in 
question the normal practice was not followed. Mr. McSporran 
asked for a return passage for the car, paid the fare quoted and was 
given the receipt, but the respondents’ servant forgot to ask him to 
sign the risk note. Mr. McSporran was not aware of this mistake. 

Both Mr. McCutcheon and Mr. McSporran had shipped goods 
by the respondents on previous occasions. Mr. McCutcheon had 
done so on four occasions, three times for his employer and once 
on his own behalf, each time signing a risk note. Mr. McSporran 
had done so several times, sometimes signing a risk note and some- 
times not. Both knew that there were conditions in the risk note 
but did not know what they were. They had never read the 
conditions. 

The House of Lords (Lords Reid, Hodson, Guest, Devlin and 
Pearce), showing some hostility towards exemption clauses and 
the artificiality of the ticket cases, held unanimously that the 
conditions were not incorporated in the contract. Had the risk 
note been signed the conditions would clearly have been incorpor- 
ated.* But the contract here was an oral one; this was not a ticket 


page ae W.L.R. itt [1964] 1 All E.R. 480 (B.L. (8c.) 
rd Devln; o ee 125 at pp. 182, 188; li964] 1 Al E.R. 
430 at pp. 485 G, O36 
3 Cf. E Batrange v. Graucob, Ltd. [1984] 2 K.B. 804; [1984] All E.R. Rep. 
16 (K.B. Div. Ct.). 
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case. The receipt was not a contractual document and its terms 
could not be regarded as the terms of the contract. It was not 
handed over until after the contract had been formed and there 
was no reason to suppose that it referred to conditions. Nor had 
the respondents taken sufficient steps by posting copies of their 
conditions to give notice of the conditions so as to incorporate 
them in the oral contract.5 The contentions of the respondents 
were therefore that the conditions were incorporated either because 
of the knowledge gained by the appellant or his agent from the 
previous transactions or by course of dealing. On the first point 
the argument was that as the appellant and his agent were aware 
that the respondents contracted on conditions, even though they 
did not know what the conditions were, they must have realised 
that the offer of carriage was made subject to the standard con- 
ditions, and thus have accepted the offer subject to those 
conditions, so incorporating them in the contract. Reliance was 
placed on the words of Baggallay L.J. in Parker v. South Eastern 
Ry.®: “ The question then remains whether the plaintiffs were 
respectively aware, or ought to be treated as aware, of the inten- 
tion of the company thus to modify the effect of the ordinary 
contract. Now as regards each of the plaintiffs, if at the time 
when he accepted the ticket he, either by actual examination of it, 
or by reason of previous experience, or from any other cause, was 
aware of the terms or purport or effect of the endorsed conditions, 
it can hardly be doubted that he became bound by them.” Their 
lordships flatly rejected this contention of the respondents, and it 
is respectfully submitted that they were absolutely correct to do 
so. These observations of Baggallay L.J. are clearly to be confined 
to the ticket cases where previous experience is relevant to the 
question of what constitutes reasonable notice of the conditions.’ 
But here there was no ticket, and “‘ in making the contract neither 
party referred to, or indeed had in mind, any additional terms.” 8 
“ In short the defenders did not seek to impose any conditions.’ °? 
As Lord Devlin said °: ‘* Most people know that carriers exact 


4 of Chapelton v. Barry U.D.C. [1940] 1 K.B. 582; [1940] 1 All E.R. 366 
(C.A.), which was not cited. 

Although this is a question of fact it is interesting to contrast the statement 

of Denning L.J., as he then was, m Olley v. Marlborough Court, Lid. 

[1949] 1 K.B. 582 at p. 649; [1949] 1 All E.R. 127 at p. 184 B (C.A.) in 

which he said that a prominent public notice which was plain to be seen by 

ee party contracting would have the same effect as a signed document or a 

ticket. 

(1877) 2 C.P.D. 416 at p. 425 (C.A.). 

That is, experience that the ticket is lkely to contain conditions makes 

stating the conditions on the ticket reasonable notice of the conditions; cf. 

Spurling, Ltd. v. Bradshaw [1956] 1 W.L.R. 461; [1956] 2 All E.R. 121 

(C.A.) and see note 18, below. 

Per Lord Reid; [1964] 1 W.L.R. 125 at p. 128; [1964] 1 All E.R. 430 

at p. 482 F. 

Per Lord Hodson; [1964] 1 W.L.B. 125 at p. 180; [1964] 1 All E.R. 480 

at p. 483 I. 

10 [1964] 1 W.L.R. 126 at p. 185; [1964] 1 All E.R. 430 at 487 G, H. 
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some conditions and it does not matter in this case whether Mr. 
McCutcheon’s knowledge was general knowledge of this sort or was 
derived from previous dealings. Your lordships can therefore leave 
previous dealings out of it and ask yourselves simply what is the 
position of a man who, with that amount of general knowledge, 
apparently makes a contract into which no conditions are expressly 
inserted? The answer must surely be that either he does not make 
a contract at all because the parties are not ad idem, or he makes 
the contract without the conditions. You cannot have a contract 
subject to uncommunicated conditions the terms of which are 
known only to one side.” The only remaining point to be made in 
this connection is that raised by Lord Reid | and Lord Pearce # 
who pointed out that if the consignor had known of the mistake in 
failing to have the risk note signed he might not be able to take 
advantage of that error. It is of course clear that an offeree may 
not snap up an offer which he knows to be mistaken in its terms.** 
Finally, the conditions could not be incorporated by course of 
dealing because here there was no consistent course of dealing; 
there was in fact a departure from the course of dealing in making 
an oral contract in place of a written one. 

As regards course of dealing it is submitted with the utmost 
respect that Lord Devlin went too far when he said **: “‘ Previous 
dealings are relevant only if they prove knowledge of the terms, 
actual and not constructive,“ and assent to them. If a term is not 
expressed in a contract there is only one other way in which it can 
come into it and that is by implication. No implication can be 
made against a party of a term which was unknown to him.” It is 
suggested that “‘ course of dealing ” in one sense ** refers to the 
situation where a term may be implied by the ‘f oh, of course ” 
test ™ that ‘‘ this contract is to be on the same terms as our pre- 
vious ones.’? Since in the previous contracts a party may have 
bound himself by terms which he has not read and of which there- 
fore he has no actual knowledge, these terms can surely be 
incorporated without actual knowledge into a subsequent contract 
by course of dealing. The dictum is also difficult to reconcile with 
one interpretation of Spurling, Lid. v. Bradshaw,** a case which 
was raised in argument but not mentioned in the speeches. 


D. MARSHALL Evans. 


12 [1964] 1 W.L.R. 125 at p. 188, [1964] 1 All E.R. 480 at p. 440 A. 

13 Hartog v. Oolin & Shields [1989] 8 All E.R. 568. 

14 [1964] 1 W.L.R. 125 at p. 185; [1964] 1 All E.R. 430 at p. 487 B. 

15 8 phrase is seriously misquoted in the headnote in pees] 1 W.L.R. 125. 

16 That ıs as opposed to the situation where ıt refers an implied in fact 
contract derived from continuing dealings between the parties; cf. Re 
Marquis of Anglesey [1901] 2 Ch. 548 (C.A.); Bruce v. Hunter 18) 8 
Camp. 467; 170 E.R. 1448; Newal v. Jones (1830) M. & M. 449; 173 
E.R. 1220. 

17 Per MacKinnon L.J. in Shirlaw v. Southern Foundnes, Lid. [1939] 2 K.B. 
206 at p. 227; [1989] 2 All E.R. 118 at p. 124 F. 


11 foes] 1 W.L.R. 125 at p. 128; liea 1 All E.R. 480 at p. 482 F, G. 
P. 


18 For footnote see next page. 
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WHEN 18 A GET... ? 


Ir is trite law that a gift of goods can be effected only by deed or 
by delivery. An earlier writer in these pages’ has shown how 
unsatisfactory this rule can be in the law of husband and wife. Two 
more cases now remind us how true it is to say that “ the ‘ hit or 
miss ° method of judicial legislation is frequently far less dis- 
criminating than a statutory enactment based on a deliberate social 
policy.” 2 

In Re Cole (a Bankrupt)? a husband bought a new home in 19465 
and furnished it with articles worth some £20,000. He brought his 
wife to the house for the first time, took her into a room, put his 
hands over her eyes, and then uncovered them saying, ‘' Look.” 
After she has inspected the whole house he said ‘‘ It’s all yours.” 
His intention, according to Cross J. at first instance, was to make 
a gift to her of the furniture, but not of the house itself. 

In 1961 the husband became bankrupt and the trustee claimed 
the furniture. He succeeded. There.was no deed of gift. The one 
question was whether there had been delivery—whether the chattels 
were, after the gift, in the wife’s possession. The Court of Appeal 
unanimously held they were not. ‘‘ No act of delivery has been 
proved,” said Pearson L.J., ‘“ because the acts relied on are them- 
selves equivocal—consistent equally with an imtention of the 
bankrupt to transfer the chattels to the [wife] or with an intention 
on his part to retain possession but give to her the use and 
enjoyment of them as his wife.” 

This decision was applied in Re Kirkland.* The deceased parted 
from his wife in 1960. In 1961 he set up house with newly- 
purchased furniture and carpets with his mistress. There was no 
dispute that he had intended to make a gift of these chattels to 
her. Later that year he died. By his will he left the residue of 
his estate equally between the wife and mistress. The question was 
whether the furnishings formed part of his estate or were the 
mistress’s absolute property. It was again held that there had been 
no delivery so they formed part of his estate. 


18 [1956] 1 W.L.R. 461; [1956] 2 All E.R. 121 (C.A.). The case may be 
interpreted as deciding: (1) that the document was a contractual document 
giving reasonable notice of the terms; (2) that course of dealings (1.6., 
previous knowledge) led the defendant to Imow that the document was a 
contractual document and contained terms; (8) that the terms in this 
contract were from course of dealings to be taken as being the same as the 
terms in the previous contracts, of the terms of which the defendant had 
no actual knowledge; or (4) that as there was no objection by the defen- 
dant after his receipt of the document and as he continued to pay the ware- 
house charges a contract could be implied in fact between the parties on 
the terms in the document. It is of course with interpretation (3) that the 
dictum of Lord Devlin conflicts. 

1 0. Kahn-Freund, ‘' Inconsistencies and Injustices in the Law of Husband 
and Wife'' (1953) 16 M.L.R. 148-164. 

2 Ibid. p. 159. 

3 [1968] 3 W.L.R. 621; [1968] 3 All E.R. 488 (C.A.). 

4 The Times, February 28, 1964 (C.A.). 
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The table analyses these two decisions, together with four 
earlier cases for comparison. In all six there was this common 
element: after the alleged disposition the man continued to live 
in the house and to use the furniture. To the outside world, there- 
fore, the appearance was that there had been no change—the man 
continued in possession of the goods or, perhaps, the man and 
woman continued in joint possession, Yet in all the cases the 
woman’s rights as against the claimant depended on her sole 
possession after the disposition; on this turned two possible 
questions: (a) did she acquire the title? (b) was the transaction 
void as against a creditor. by the Bills of Sale Act, 1878 (which 
requires registration of documents transfering title without 
possession) A 

In Ramsay v. Margrett * title passed without delivery by virtue 
of the sale. The Court of Appeal found that a written receipt was 
not a bill of sale, so the wife was completely protected, but also 
held that, if it had been a bill of sale, it did not require registration 
because possession passed to the wife. Why did possession pass to 
the wife in this case and not in, for example, the recent cases? 
Because of the inconclusive nature of the evidence: you could not 
tell whether husband or wife (or both) was in possession and ‘* When 
the possession is doubtful it is attached by law to the title.” The 
decision was followed in French v. Gething,” but not in Youngs v. 
Youngs ° because there the possession was not doubtful: it was the 
man’s house, the woman was his housekeeper, and therefore the man 
Temained in possession even though the title had passed to the 
woman. 

In the three most recent cases, however, no title passed. Whereas 
in the earlier cases the title had passed under the transaction, so 
that it was possible to resolve the doubtful issue of possession by 
reference to the established title in the women, in the later cases no 
title passed unless it was by virtue of a change in possession. In 
these three cases the question of possession was doubtful; but it 
could not be resolved by reference to the title, for that in turn 
rested on a change of possession. Thus in these three cases the 
women’s rights were defeated. 

The result in Hislop v. Hislop ° accorded with the judges’ moral 
sense of what was right. In Re Cole 1 the rights of creditors were 
protected, though Harman L.J. allowed considerable sympathy 
with the wife. But in Re Kirkland ™ there was no moral issue, 
and Harman L.J. “‘ regretted that the result of the doctrine . . . 


5 [1804] 2 Q.B. 18 (C.A.). 

e Ibid. at p. 25, per Lord Esher M.R. For a criticism see Kahn-Freund, 
loc. ctt. pp. 152-153. 

7 [1922] 1 EB. 286 (C.A.). 

8 asol 1 K.B. 760. 

® [1950] W.N. 124 (0.A.); see also (1958) 16 M.L.R. 158 et seq. 

10 Note 8 above. 

11 Note 4 above. 
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was to defeat the intention of the donor and the expectations of the 
lady intended to be the donee.” Davies L.J. was still more out- 
spoken: ‘‘ he intensely disliked the extremely artificial and outdated 
rule by which the courts were bound.’’ 

How can a man benefit the woman with whom he lives by 
transferring the furniture to her? The possibilities are: 


(a) By a deed of gift. The title will pass, but there is a risk 
that, unless the possession is held to be doubtful (in which case 
her title will carry possession with it), possession will not pass and 
the transaction will be caught by the Bills of Sale Act, 1878.1 
Registration under the 1878 Act would therefore be prudent, 
though unpopular. 


(b) By delivery. But how to deliver? Although in Re Cole the 
wife handled some of the articlés, there was held to be no delivery. 
But it was said that ‘‘ if the chattels be many or bulky, there may 
be symbolical delivery, as, for instance, of a chair, or as in the 
case about the gift of a church organ,’* where the donor put his 
hand on it in the presence of the donee and accompanied his gesture 
with words of gift.” 1% And in Re Kirkland Davies L.J. suggested 
that “‘ if the deceased had handed over a chair or pulled down one 
of the carpets and given it to the mistress there would have been 
a perfect gift.’ Yet on occasion judges have been scathing of 
attempts at symbolic delivery,’® and only a fool would rely on it. 


(c) By sale. Ramsey v. Margrett demonstrates what is theo- 
retically the safest way. The goods are sold, not given. There is no 
document, not even a receipt,’ so the Bills of Sale Act cannot apply. 
The property passes under the contract of sale,!® so that the buyer’s 
title stems from the oral contract. But there are disadvantages: 
(i) there is something crude and calculating in the transaction, for 
husbands do not normally sell the furniture to their wives; (ii) the 
wife may not be easily persuaded that it is right for her to buy the 
furniture; (iii) because the transaction is so unusual, it may be 
difficult to convince the court it really took place if there is no 
written record; (iv) if there is a written record, there is the risk 
that the court will, as in Youngs v. Youngs, find that it forms part 
of the transaction, that the ‘‘ buyer’s ” title depends on it, and 
that it is a bill of sale—but this will not be fatal if possession 
passed (see the first possibility, deed of gift, above). 


AUBREY L. Dramonp. 


12 eg., Hislop v. Hislop (supra). 

18 Lock v. Heath (1892) 8 T.L.R. 295. 

14 Rawhnson v. Mort (1905) 98 L.T. 556. 

18 Per Harman L.J. [1963] 8 All E.R. 488 at p. 487. 

18 See, ¢.g., Lord Goddard C.J. in Polsky v. 8. ¢ A. Services [1951] 1 All 
E.R. 185 at p. 190. 

17 There was a receipt ın Ramsay v. Margrett. As a result the decision was 
unpredictable. s 

18 Sale of Goods Act, 1893, ss. 17 and 18. 
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Issue ESTOPPEL AND AUTREFOIS ACQUIT 


In Connelly * the Court of Criminal Appeal was confronted, for the 
first time so far as the reported cases show, with the doctrine of 
issue estoppel. The outcome of the encounter was inconclusive. 
The court asked in the course of its judgment, ‘* Does issue estoppel 
avail an accused person in this country? ” and replied, ‘‘ We do not 
find ourselves, in the circumstances of the present case, called upon 
to give a definite answer to that question.” ? With reference to 
the future their Lordships went on to say that “it would be 
deplorable if English law lagged behind in this matter because of 
a strict rule of pleading,” by which they appear to have indicated 
that the application of issue estoppel in a proper case should not be 
hindered by the technicalities of the old and arbitrary rules of 
autrefois acquit. This is good news. 

This was Connelly’s second trial. At his first trial he had been 
charged with murder in the course of a robbery. He put forward 
two alternative defences, first that he was not at the scene of the 
crime at all and secondly that if he was present he lacked any 
intent which would support a conviction for murder. He was con- 
victed of non-capital murder and appealed. The only question 
on appeal was whether his first defence, alibi, had been properly 
put to the jury. His appeal was allowed on the express and only 
ground that the jury had not been properly directed on this defence. 
The conviction of murder was quashed and a “ judgment and 
verdict of acquittal ’’ entered in accordance with section 4 (2) of 
the Criminal Appeal Act, 1907. By leave of the court Connelly 
was then prosecuted on the same facts for robbery. He pleaded 
autrefois acquit. This plea was tried separately and dismissed. 
Connelly was then tried before yet a third judge and jury for 
robbery and convicted. From this conviction he appealed and it 
is the decision of the Court of Criminal Appeal on this appeal which 
is the subject of this note. 

One of Connelly’s arguments was that in the circumstances of 
this case the doctrine of issue estoppel prevented his being convicted 
of robbery after acquittal of murder. This doctrine is familiar in 
criminal cases in the United States under the name of collateral 
estoppel * and has developed recently in Australia.* It says that 
‘6 if it appears by record of itself, or as explained by proper evidence, 
that the same point was determined in favour of a prisoner in a 
previous criminal trial which is brought in issue on a second 


1 [1963] 8 W.L.R. 839. 

2 Ibid. at p. 850. 

8 See, e.g., Perkins, '' Collateral Estop in Criminal Cases, Uniwersity of 
Illinois Law Forum 588, note 8 (1960); Remington and Joseph, ‘‘ Charging, 
Convicting and Sentencing the Multiple Criminal Offender,” rishonissi Law 
Review 528, 555, note 162 (1961); Mayers and Yarborough, ‘‘ Bis Vesan: 
New Trals and Successive Prosecutions,” 74 Harv.L.R. 1 (1960). 

4 Morris and Howard, Studies in Criminal Law (1964), Chap. VI. 
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criminal trial of the same prisoner,” 5 it is not open to the Crown 
to make any allegation of law or fact inconsistent with the previous 
determination. 

As applied to Connelly the issue estoppel argument was a simple 
one. An essential part of the Crown case on the robbery indictment 
was that Connelly was present at the scene of the crime. This issue 
had already been litigated between the Crown and Connelly at the 
previous trial for murder. That trial ultimately ended in Connelly’s 
acquittal for the precise reason that the Crown had not proved this 
part of its case. Since the previous litigation of this issue had 
ended with a determination in Connelly’s favour it was not open to 
the Crown to reopen the question at the later robbery trial. The 
Court of Criminal Appeal rejected this argument and affirmed the 
conviction of robbery. The step in the reasoning which the court 
would not accept was the implied assertion that the ultimate verdict 
in the first trial amounted to a finding of fact in Connelly’s favour. 
As far as the facts of the first case were concerned, the only result 
of the murder appeal was to leave Connelly’s presence at the scene 
of the crime an unresolved question. Since it was not known which 
way the jury would have decided if they had been properly directed, 
no inferences relevant to the robbery indictment could be drawn 
from the first trial. 

One interesting thing about this decision is the demonstration it 
gives of the dependence of issue estoppel in practice upon the power 
to order a new trial. If the Court of Criminal Appeal in Connelly’s 
first trial had had power to order a new trial, and had declined to 
do so, the suecess of the murder appeal would have taken on a 
different significance. The inference would surely have been ines- 
capable that the ultimate verdict of acquittal was a finding of fact 
in Connelly’s favour, for if the court had thought the question 
whether he was at the scene of the crime uncertain, it would have 
been duty bound, in the public interest, to order a new trial. It 
was only because the court, being satisfied that the case was not 
one for the application of the proviso to section 4 (1) of the 
Criminal Appeal Act, had no alternative but to enter a verdict of 
acquittal that this inference could not be drawn. 

This, however, is not the only striking point about the case. 
Suppose one asks the question, could Connelly, after his acquittal 
of murder by the Court of Criminal Appeal, have been tried again 
for non-capital murder? (Not for capital murder because the jury’s 
acquittal on, that issue had not been disturbed.) The universal 
answer would certainly be that he could not. The question has 
nothing to do with absence of power in the Court of Criminal 


5 Wilkes (1948) 77 C.L.R. 611 at pp. 518-519, per Dixon J. 

6 ' Provided that the court may, notwithstanding that they are of opinion 
that the point raised in the appeal might be decided in favour of the 
appellant, dismiss the appeal if they consider that no substantial miscarriage 
of justice has actually occurred." 
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Appeal to order a new trial. The sole available reason appears to 
be reliance on the law of autrefois acquit, which, as applied in 
England, says that a man cannot be tried a second time, after 
acquittal, for any offence of which he could have been convicted 
at his first trial.” In the present case not only could Connelly have 
been convicted of non-capital murder: he was. Also he was sub- 
sequently acquitted. The case therefore seems to be well within 
the law of autrefois acquit. But there is a catch. 

Why should the verdict entered by the Court of Criminal Appeal 
on the murder appeal be regarded as conclusive against retrial for 
non-capital murder but not conclusive against subsequent trial for 
robbery? Or to put the question the other way round, if the verdict 
on the murder appeal protected Connelly from retrial for non- 
capital murder, why should it not protect him from subsequent trial 
for robbery? The orthodox answers produced by the law of autre- 
fois acquit, that there can be no conviction for robbery on a trial 
for murder, that different matters need to be proved for conviction 
of the two offences, that robbery and murder are simply different 
crimes, explain nothing unless they are related to the facts and 
circumstances of the particular case in hand. The plain fact of the 
matter in the present case is that Connelly’s protective verdict of 
acquittal was no more than a formal embodiment of the substantial 
finding that he was not proved to have been present at the scene 
of the crime. If this issue was important enough to be relitigated, 
then the public interest required that Connelly be tried again for 
non-capital murder and not merely for robbery. The result that 
he could be tried again on the same issue in one context (robbery) 
but not in another (non-capital murder) can be arrived at only by 
ignoring realities. To disguise this process by calling the acceptable 
result autrefois acquit and the unacceptable one issue estoppel 
merely glosses over a fundamental inconsistency in the law. 

Either the question whether he was present at the scene of the 
crime was finally litigated on the murder appeal or it was not. If 
it was, it should not have been reopened in any context. If it was 
not, then the public interest required that Connelly be tried again 
for non-capital murder. On neither view can the actual course of 
the subsequent proceedings be justified. 

The real trouble in cases of this kind is that the law has never 
quite made up its mind about the purpose and effect of a criminal 
trial. It is probably true to say that every crime known to the law 
overlaps with some other crime carrying a different punishment. 
Sometimes the overlap is so great, as for example between con- 
spiracy, accessorial liability before the fact and the doctrine of 
common design, as to amount in substance to identity. Perhaps 
as a practical matter this is largely unavoidable. Nevertheless 
questions of the extent to which overlapping crimes may be 


7 For an account of the law in detail see the study referred to in note 4 above. 
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prosecuted simultaneously and successively are usually dealt with 
not by law but by mere rules of practice applied at the discretion 
either of the court or, even less comforting, of the prosecutor. A 
notable instance occurred in Connelly itself, for it appears from the 
report 8 that after the failure of the separately tried plea of autrefois 
acquit the learned judge said to the Crown that it would be improper 
to proceed with the robbery indictment. This opinion was not acted 
upon. 

The point is neither that the suggestion was made nor that it 
was rejected, but that this indecisive machinery, supplemented by 
a law of autrefois acquit which is applied by simple rule of thumb, 
should be the means whereby such problems are disposed of under 
the criminal law of England. The present writer would join forces 
with many others in ameliorating this state of affairs to some extent 
by forthwith giving the Court of Criminal Appeal general power to 
order a new trial. Such a power would at least clarify the outcome 
of a prosecution which ends in a successful appeal by the accused. 
This would pave the way for the wholehearted adoption by the 
English criminal courts of the doctrine of issue estoppel; and this 
in turn would encourage the replacement of the outmoded and 
arbitrary rules of autrefois acquit by a body of law more suited to 
modern needs.’ 

Coum Howard. 


8 pess) 3 W.L.B. 889 at p. 844. 
8 ecision of the Court of Criminal Appeal has been upheld by the House 
of Lords : The Times, April 22, 1964. 


REVIEWS 


Law, Lrerty and Morawy. By H. L. A. Hart. [London: 
Oxford University Press. 1968. 88 pp. 15s. net.] 


Tis book consists of three lectures delivered by Profesor Hart at Stanford 
University, U.S.A., which are so far above my head that the Professor may 
justly regard it as an impertinence that I should presume to review them; 
and in self-defence I may be permitted to say that it was not my idea that 
I should do so, but I was unable to resist the offer of a review copy. The 
author is not merely the Professor of Jurisprudence (a subject which I have 
never really believed to exist) in Oxford University; he is also a top-ranking 
philosopher, and the subtlety of his thought can only excite feelings of awe in 
readers like myself who follow the law merely as pedestrians. 

One could hardly call this a jolly book. It is concerned principally with 
prostitution and gross indecency between two or more male persons, though 
the author permits himself occasional side glances at bigamy, drug-peddling, 
abortion and euthanasia. He deplores, as I do, the decision in Shaw v. D.P.P. 
[1962] A.C. 228 and he also deplores, if I have followed him correctly, the 
failure of Parliament to give effect to the majority recommendation of the 
Wolfenden Committee that homosexuality between consenting male adults, 
when practised in private, should not be a criminal offence at all. I am on 
his side here too. 

My objection to homosexuality being a crime in such circumstances is that 
if the parties happen to fall out it enables the one who gets in first by going 
to the police to blackmail the other. I have had to try such a case at Quarter 
Sessions and have not enjoyed it. But Professor Hart says nothing about 
this aspect of the matter. My objection to Shaw's case is that it seems to 
leave the door wide open for judges to invent new offences as they go along, 
which is dangerously in line with Hitler’s prescription for judges in Nazi 
Germany that they should not worry too much about the precise letter of 
the law but should be prepared to condemn any conduct which was “ contrary 
to the sound instinct of the people.” I am happy to find that the author 
takes the same point. 

But his real point is much deeper and more penetrating. The question 
which he poses on p. 4 is: “Ought immorality as such to be a crime?” At 
p. 82 he says that “anyone who raises, or is willing to debate, the question 
whether it is justifiable to enforce morality accepts the view that the actual 
institutions of any society, including its positive morality, are open to criticism. 
Hence the proposition that it is justifiable to enforce morality is, like its 
negation, a thesis of critical morality requiring for its support some general 
critical principle.” In the intervening seventy-five pages he cites some of the 
profoundest thinkers of all time, including Hegel, Kelsen, Rostow, Burke and 
Lord Denning. The debate is evidently one for connoisseurs. 

This is not to say that the debate is dull—far from it. It is rather like 
a game of tennis—I mean genuine tennis as played by King Henry V, not 
lawn tennis. This is a gorgeous game. You do not need to know enough 
about it to be able to distinguish the tambour from the grille or to appreciate 
what ig meant by formulae such as “ chase better than half a yard” to be able 
to watch it for half an hour with the greatest pleasure and without reaching 
any conclusion about what the players are trying to do or which of them is 
getting on the better. It is the curious architecture of the court, the expertise 
of the performers and the quicksilver antics of the ball which hold you spell- 
bound. And of course the four-handed game is even more satisfying than 


865 


866 THE MODERN LAW REVIEW Vor. 27 
° 


the straight single. In the game under review Professor Hart is partnered 
by John Stuart Mill against Lord Devlin and Mr. Justice Stephen (Hart and 
Devlin are of course the first strings). I will not undertake to say which 
side comes off best, though my impression is that the match is abandoned for 
want of time to finish it with Hart and Mil leading by two sets to one. It 
is a remarkable feat to have worked up such a dazzling display from such 
squalid material. 
C. P. Harvey. 


Law anD Justice. By A. J. Kerr. [Grahamstown, S.A.: Grocott 
& Sherry. 1968. xiii and 115 pp. (with index). 12s. 6d. net.] 


Tus is another book that I am not qualified to review; not because I am 
unable to follow the argument but because I find it difficult to determine 
what the author wishes to prove by it. In the space of a mere 101 pages 
Mr. Kerr quotes or cites 864 passages from the New Testament and ninety- 
seven from the Old (for this purpose he has recourse to nine separate 
translations) as well as referring to about forty philosophical and near- 
canonical authors extending from St. Thomas Aquinas to Dr. A. L. Goodhart. 
This terrific artillery is trained on a target which, I should have thought, 
could be demolished by a few rounds of well aimed rifle fire. Unlike Professor 
Hart, who asks what sort of laws a Jaw-maker ought to make, Mr. Kerr 
approaches from the opposite direction and asks what sort of laws the 

` individual should feel himself bound to subscribe to. He concludes that if a 
law is manifestly unjust a Christian man is entitled in conscience to disobey 
it. But there is nothing new in this proposition; the same point was taken 
by Coke in Bonham’s Case, 8 Rep. at p. 118 (1609) and by Blackstone in his 
Commentaries. Moreover, it is far from clear that one needs to be a Christian 
for this purpose, for Mr. Kerr indicates that Cicero was of the same way of 
thinking. I cannot suppose that the author means to suggest that Christians 
will feel more difficulty than non-Christians in declining to comply with laws 
which seem to them to be unjust. 

However, he has chosen to build up his case on a formidable foundation 
of Biblical learning which carries one far beyond the limits of the normal 
scriptural curriculum. Following him through this exposition is by no means 
uninteresting. We learn, for instance, that a Jew in Palestine in the time of 
Christ could effectively pawn his shirt but not his overcoat, and we are also 
given an outline of the rules relating to donatio mortis causa under Talmudic 
law and of the rights of co-heirs. But I have failed to perceive the relevance 
of these items to Mr. Kerr’s main theme or to contemporary conditions in 
South Africa. For Mr. Kerr is an advocate of the Supreme Court of South 
Africa, and one would have expected him to direct his broadside at the whole 
legal apparatus of apartheid. But he does not do so. On the contrary, he 
takes care to point out that “certain laws relating to the Bantu must be 
‘considered as, on balance, a credit to the State, lest readers obtain an 
unbalanced picture of the position as a whole,” and that the “provisions for 
old-age pensions and invalidity grants for the Bantu compare favourably with 
the provision made by other governments in Africa south of the Sahara.” 

Turning to the bad side of South African law, he alludes in general terms 
to “the powers of the government to detain persons in prison without 
bringing them to trial,” but the only specific measures he attacks are the 
“Church clause” which enables Bantu Christians to be excluded from Christian 
services in certain areas and “ the injustices arising from the Bantu Education 
Act, the Group Areas Act, and the ‘Job reservation’ provisions of the 
Industrial Conciliation Act.” Being unfamiliar with these Acts and receiving 
no guidance from the author as to what they provide, I found these conclusions 
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somewhat anticlimactic. No doubt they will be much more meaningful to 
readers who are better informed; but I am fairly sure that I have missed the 
point of this book. 

C. P. Harvey. 


Tae Mopern Law or EmPLOYMENT. By G. H. L. FRIDMAN. 
[London: Stevens & Sons, Ltd. 1968. clxii and 1,029 and 
(index) 85 pp. £10 10s. net.] 


AursoueH Mr. Fridman’s work was advertised by the publishers as a 
“ treatise,” it is rather a compilation of available material in the field of labour 
law, or industrial law, or the law of employment, whichever of these synony- 
mous expressions one prefers to use. The description “treatise” suggests a 
comprehensive and deep-going analysis producing a number of valuable, even 
striking insights, and, in the field of labour law, it suggests also a perception 
of the background in trade unionism, labour-management relations and labour 
economics. Even the friendliest of reviewers cannot attribute these qualities 
to Mr. Fridman’s book. 

For example, take two symptoms of this lack of a lawyers theory of 
labour relations: in his preface, the learned author engages in a very broad 
consideration of the nature of labour Jaw and the roles of the three major 
participants in labour relations, management, unions and government; and, 
in respect of the role of government, regrets the omission for chronological 
reasons of reference to the National Incomes Commission. Yet, there was no 
reason to omit a consideration of the National Economic Development Council, 
which, of the two, may be said at present to be the really important central 
body that is likely to have “considerable effect upon the duties affecting 
employers in respect of the payment of employees.” The elementary fact is 
that while the unions refuse for their own good reasons to co-operate with 
the N.LC., its influence is confined, and then problematically, to employees 
like university teachers whose remuneration is not significant in the context 
of the national economy. The N.I.C. has impressive terms of reference, which 
the learned author would no doubt have recited in full, but its significance in 
the labour market and national economy is for the time being no more than 
marginal. 

Again, the learned author adds an appendix in which is “examined” the 
highly interesting Contracts of Employment Bill (as it then was). But, the 
“ examination” turns out to be merely a recitation of the proposed statutory 
provisions without special comment on their meaning save in one particular: 
the distinction drawn in the Bill between lawful and unlawful strikes 
(themselves regarded too narrowly by the learned author) is said to be 
drawn “in order to prevent so-called ‘wildcat’ or ‘unofficial’ strikes, by 
depriving employees of the Bill’s protection in such circumstances.” Of course, 
a wildcat or unofficlal strike is not defined by the law, but the slightest 
‘acquaintance with the literature on trade unionism and industrial relations 
makes perfectly clear that such a strike refers to internal union and not to 
labour-management relations: both officlal and umofficial strikes may be 
unlawful, and the new Act (like the Bill) applies to both indiscriminately. 

Apparent lack of understanding of the function and context of labour law 
is a major defect of Mr. Fridman’s work. But, this said, it should be empha- 
sised that the learned author has produced a reasoned compilation of very 
good technical quality that is the best of its kind in the field. 

The first six chapters run through some conventional material about the 
contract of employment without, one must admit, adding in any perceptible 
measure to similar chapters, say, in Mansfield Cooper’s Outlines of Industrial 
Law or Batts Law of Master and Servant. The thought expressed at the end 
of Chapter 5, that collective agreements “though sometimes extra-legal in 
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their operation and effect, cannot be entirely ignored when considering the 
rights and duties of the different parties,” is extraordinarily unrelated to 
present-day realities. 

Chapters 7-18 are concerned with the statutory regulation of hours of work 
of children, young persons, women and adult male workers. These chapters 
consist entirely of re-vamping the detailed provisions of the statutes concerned. 
The commercial, social, educational, humanitarian reasons underlying them are 
not touched upon; nor is the indirect economic effect of minimum wage 
regulations concerning standard and overtime rates; nor are a number of 
other background aspects, which might well require some field work, without 
which, however, English labour lawyers qua social scientists may be doomed 
to languish in the wings of this vital area of human and power relations. 

The short Chapter 14 is about holidays. Just one point: collective agree- 
ments are important as a whole in determining holidays with pay and not 
only collective agreements in the port transport industry, even if the latter 
are given statutory effect. 

Chapter 15 is interesting in its analysis of the common law duties of care 
owed by employers for the safety and health of their workpeople. It dis- 
appoints in its failure to draw out the developmental aspects of this legal 
branch, which has shown a marked change of trend in the lest ten to twelve 
years. 

Chapters 16-24 are about the statutory provisions concerning safety, health 
and welfare in factories, mines and quarries, shops, offices, agriculture and 
transport. It is perhaps a pity that the learned author did not study Mr. 
J. L. Williams’ pioneering work on industrial accidents. 

With Chapters 25-80, we are back chiefly to the contract of employment, 
subject to the statutory regulation found in the Truck Acts, ete. The material 
is clearly arranged. One or two defects, in the reviewer’s opinion, might be 
mentioned. The common law right to wages during illness may be displaced 
impliedly as well as expressly (p. 869)—a fundamental if elementary point of 
principle. In modern employment in coal mines, calculation of extracted 
mineral by cubic yardage is replacing calculation by weight: what, then, is 
the effect on the institution of checkweighing? The learned author does not 
tell us. Again, the implications of the rule in Hewlett v. Alen for common 
conditions of modern employment are not apparently perceived; certainly, 
they are not mentioned. 

With Chapter 81 we are back to the action for common law damages by 
an injured employee; again, the significant modern development is not 
alluded to. Chapters 82-84 are about third parties and employers and 
employees. Chapter 85 is a collection of functionally disconnected items 
entitled, “ Crimes Connected with Employment.” 

In Part Two, Chapters 86-41 (“ State Protection”) we have the law relating 
to employment exchanges, industrial training, disabled persons, national ex- 
servicemen, etc, followed by a second quicker look at the statutes concerning 
hours, safety, health, welfare, wages and holidays. Then come two large 
chapters on social insurance, the one on industrial injuries, the other on 
unemployment, sickness, ete. Awards of the National Insurance Commissioner 
have apparently been scrutinised, though they are referred to in a way which 
leaves the burden on the reader to re-scrutinise them: the general pattern of 
analysis is, bald statement supported by footnotes sometimes bearing a 
formidable resemblance to a mini-computer programme. In Chapter 41, the 
whole question of the prevention and settlement of industrial disputes is 
swiftly if mechanically dispatched, followed by a careful consideration of the 
irrelevant Restoration of Pre-War Trade Practices Acts. 

Part Three is devoted to trade union law, and is perhaps the most successful 
part of the entire work, even if the paths of interpretation it follows are by 
and large those already trodden by Vester and Gardner and by Samuels. 
Part Three is also notable for the learned author’s reference to Citrine’s 


May 1964 REVIEWS 869 


Trade Union Law, the only reference in 1,000 pages to legal writings other 
than the author’s own book on agency. There is a considerable literature on 
labour law that deserves consideration and repays study. 

Mr. Fridman’s book is most useful for reference purposes. The learned 
author’s industry is much to be admired; and when he has been able to 
reflect upon the material more deeply and more widely, a notable work is 
likely to result. 

CYRIL GRUNFELD. 


Tue RIGHT TO MEMBERSHIP OF A TRADE UNION. By R. W. Rmerovr, 
LL.B., PH.D., Lecturer in Law in the University of Sheffield. 
[London: The Athlone Press. 1968. xliv and 248 pp. 45s. 
net. | 


TRADE Untonism IN AUSTRALIA. By ORWELL DE R. FOENANDER, 
LL.M. (Melb.), LrrT.D.(Melb.), Senior Research Fellow in the 
University of Melbourne. en a The Law Book Company 
of Australasia Pty., Ltd. Stocked and distributed in the U.K. 
by Sweet & Maxwell, Ltd. 1962. xx and 215 pp. £8 8s. net.] 


Tuzsx two books are both of particular note in view of the renewed interest 
in trade union Jaw among lawyers and laymen recently in this country. In a 
sense, they may be seen as different ways of attempting comparative investiga- 
tions; for Dr. Rideout takes as his framework a problem, adequately described 
by his title, and seeks its answer in different systems, while Dr. Foenander 
takes the more traditional path of describing his own system in Australia with 
comparative glances, in the manner of his judges, at English and other 
material. If the latter is found to be the more satisfactory approach, the 
former cannot fail to be a useful volume to have at hand. 

Dr. Rideout has compiled a very large number of authorities on admission 
to and exclusion from trade unions, and similar bodies, from the Common Law 
(Commonwealth and the United States) jurisdictions and their neighbours such 
as Scotland and South Africa. Sometimes one feels that he has determined 
to bring in the kitchen sink—decisions reported in the Labour Gazette and 
the Durham Chronicle; South African law on native workers; United States 
decisions on Communists. Naturally enough, the section on expulsion is much 
longer than that on admission; and the most successful discussions are probably 
the sections in the latter part on the content of the rules of Natural Justice, 
and the exhaustion of internal remedies by complaining members. When he 
feels that hard things need to be said, he does not mince matters. We read 
of the courts “achieving a meaningless jumble of irreconcilable distinctions”; 
Lord Goddard C.J. falling “into the trap his brethren had been laying for 
him”; Astbury J. delivering “a jumble of meaningless words”; and of a 
“valueless play on words which might appeal to a modern philosopher but 
should not influence a lawyer” (one is tempted to ask: which philosopher?) 

But the book is bound to stand or fall on one vital question: are the 
systems drawn on sufficiently similar in legal structure and social foundation, 
and are the “developments in these countries . . . proceeding along the same 
lines” (as Dr. Rideout suggests)? On many occasions one wonders whether 
this is the case; or whether under one heading (such as “The Duties of a 
collective bargaining agent” or “The need to exhaust internal remedies”) 
are collected the efforts of very different societies to grapple with problems 
which, even if semantically similar, are scarcely the same problem at all. 
Perhaps this feeling might have been offset if the author had begun his thesis 
with an elementary general explanation of the different systems of Labour 
Law from which he would be drawing his material; but it is not until Chapter 
IX that certain statutes are set out, and then briefly for a different purpose. 
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So we are plunged in from the beginning to a discussion of certain “ topics ” 
and questions (to which the author sometimes seems to imply there is one 
answer, if only we could add up all the dicta from Darwin to Dallas and see 
where the weight of authority lay). He hops from system to system without 
warning. Is it really useful to inform us that punitive damages are “not 
normally available in contract (English and Canadian cases cited) but there 
are isolated examples” to the contrary (citing cases from Ohio and Oklahoma) ? 

This criticism is fortified by the fact that the author’s treatment of the 
problem is traditional in another respect, namely his concentration upon 
strictly “legal” materials (except in one place where he refers to certain 
union rules and practices and notably improves the discussion). His few 
references to outside materials are not always happy (as in his reference to 
an extreme political writer in discussing the E.T.U. affair). To some extent, 
this failure is bound to make the reader ponder the extent to which the author 
has questioned his own point of view about trade unions. Throughout the 
work, especially in such questions as the “right to work” (which in English 
legal writing always seems to mean the right not to belong to a trade union), 
a very strong and understandable concern for the rights of the individual 
member appears. No similar understanding can be found of the collective 
interests of the union as a whole and of its need to protect the interests of 
the individuals which it exists to serve. 

But these are normal characteristics in English legal writing about trade 
unions; and it would be unfair to suggest that Dr. Rideout displays them 
more than most. The contrast, however, is unavoidable with Dr. Foenander’s 
book, which, although in many respects a rough and ready—and even rather 
dull—discussion of the legal niceties, does contain a useful historical summary 
of the development of the Australian labour movement; an assessment of 
trade union leaders (a controversial section); a list of appendices with most 
valuable statistics on industrial affairs in Australia; and a chapter on problems 
of particular interest in that country (migrant and female workers, Com- 
munists and nationalisation)—as well as many of the things that a lawyer 
would expect to find. As such it is a readable summary of a system of labour 
law which, since it is closely regulated, is about as different from the English 
as could be desired. On many of the “common law” problems, English law is 
(as the author shows) still of relevance to the Australian legal experience, but 
one puts down Dr. Foenander’s volume with the thought that it has coherence 
(even though his general attitude is not totally dissimilar to that of Dr. 
Rideout’s); and that there may not be much point in picking out dicta from 
a regulated system of that sort to set side by side with dicta from totally 
different systems. 

Dr. Rideout adds to his insistence that the problems he has isolated are 
the same for all systems, a suggestion in all his pages that there is a desirable 
legal solution. On occasion, he supports patently minority views in the text, 
consigning majorities to footnotes. He also has the habit of running together 
two rather different areas of English authority; for example, can one cite 
the club, and the administrative law, cases on “natural justice” quite so 
interchangeably? Also, there is sometimes a Jack of rigour about the handling 
of case law. The rules of a trade union are a contract. It is because they 
enter the legal category of “contract” that many of the difficulties for those 
who adopt Dr. Rideout’s viewpoint arise. Why then as law state simply “as 
Lord Denning has pointed out, the rules of a trade union are a legislative 
code imposed by one party upon the other”? Also, is it not true that, after 
Braithwaite’s case in 1922, the union contract can define its own terms in 
such a way as to exclude in practice the court’s jurisdiction to “construe the 
rules”? And does not the Russell case in 1949 leave us with stronger authority 
for the view that union rules can also exclude the “principles of naturel 
justice” to any extent they wish? If the recent decision of the House of 
Lords in Faramus v. Film Artistes Association [1964] 1 All E.R. 25, has 
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weakened that proposition at all, it has at any rate confirmed that the rules 
are sovereign over admissions and (inferentially) that rules for “automatic 
termination” could not be challenged in the English system. On all these 
points, Dr. Rideout’s account of the English law is not as stringent as might 
be wished, and that is partly, one suspects, because he does not really accept 
the view that the orthodox legal category for the union rules is contract. It 
may not be in a regulated system, where the rules are controlled by statutory 
interventions; but it must be so in England. Once again, two systems may 
therefore give different answers to similar-sounding problems. 

It would, in fact, have been very useful had Dr. Rideout given us a chapter 
on the contract of membership as such. He prefers, for instance, American 
authority to the decision in Martin v. S.T.G.W.U. [1952] 1 All E.R. 691 (H.L.) 
—(wrongly ascribed to 1951 S.C. 129); and suggests that the treatment of 
irregular admission as a question of ultra vires (as the Faramus decision has 
done again) leads the court to the “impossible task of drawing a line between 
various forms of irregularity.” But that is exactly what the court must do 
in regard to the contract of membership. The same point emerges in his 
discussion of Foss v. Harbottle, one of the most disappointing passages in 
the book. The so-called “Rule” in Foss is (as the present writer has tried 
to show in [1957] Camb.L.J. 194) made up of two parts—the corporation rule 
demanding corporate plaintiffs; and the partnership rule refusing minority 
action to redress mere irregularities. To run the two halves together may be 
to miss a distinction of special importance in a system where unregistered 
unions are unincorporated and registration brings quasi-incorporation. Further, 
the Court of Appeal did not “introduce” in 1980 the principle that personal 
rights may be enforced despite the “Rule”; that was present in the law long 
before; the question was which irregularities would be accounted infringements 
of personal rights; so that the courts are bound to have to choose between 
different degrees of irregularity, both in company law and other areas in which 
the “Rule” applies. A more extended discussion of this central problem 
would have been welcome. Since New Zealand law is raised, a reference to 
Humphries v. Auckland Tailoresses’, etc., Workers Union [1950] N.Z.LR. 
880 might be made; and the similar American problems should not be omitted 
(discussed for example by Grodin “ Union Government and the Law—British 
and American Experiences,” p. 89). 

Two other points may be made on Dr. Rideout’s exposition of English 
law. In discussing section 4 of the 1871 Trade Union Act, he takes no account 
of the argument that the Act does apply even if the union in question is 
lawful at common law if it is also registered. Then, “something in the Act” 
(i.e, section 6 which is the very fount and origin of registration itself) is 
needed before the union can sue or be sued in its registered name; and if that 
happens, section 4 ts applicable. Secondly, the writer is glad to receive the 
support of Dr. Rideout for the argument that Lord MacDermott’s speech in 
the Bonsor case can be understood only on the basis that liability rests on 
ratification by the Musicians’ Union; and that this ascription to the union of 
some independence from its members is little different from talking of it as 
a “legal entity,” even though that runs counter to Lord MacDermott’s con- 
vincing previous historical analysis of the trade union statutes. But surely 
Lord Keith shares the ratification analysis with Lord MacDermott, and shares 
too the view that the “union” is not a contracting party in the contract of 
membership If-so, there is a majority in the case for this view, not for that 
of Lords Morton and Porter who make the registered union sufficiently a 
corporation from the outset to make it liable. 

In spite of some points of criticism, however, Dr. Rideout’s book is an 
extremely useful essay on a subject which has badly needed extended 
investigation. His pages are certain to be thumbed by teachers, students 
and practitioners who are seeking all the authorities, decisive and persuasive, 
on the undecided questions that abound in trade union law. Whatever view 
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they form as to Dr. Rideouts preferences, he will rarely let them down 
in their quest for materials. Nor are the errors unduly frequent in appear- 
ance—(e.g., lines transposed in n. 1 p. 1; p. 10 “Donovan” for O'Donovan; 
p. 15 and p. 187, where the quotations are wrongly ascribed, coming originally 
from Lord Bramwell (1867) 10 Cox 592 at p. 600, and Bowen L.J. [1898] 1 
Ch. 288 at p. 248; Wiliams v. Hursey is throughout “ Wiliam”; p. 187 
“ pecunsary ”; two erroneous references in n. 2 p. 178, and two errors n. 1 
p. 211; p. 195 an ungrammatical sentence; p. 284 “ affect” for “effect”). A 
number of cases subsequent to the book have re-emphasised the importance of 
this subject of trade union membership; and if these stimulate another edition 
of Dr. Rideout’s volume, it is to be hoped that he will expand its scope in 
the ways suggested. 
K. W. WEDDERBURN. 


A Source Boox or ENGLISH ADMINISTRATIVE Law. By D. C. M. 
YARDLEY. [London: Butterworths. 1968. xxxvi and 448 pp. 
(with index). 62s. 6d. net.] 


Ix this work which covers a wide range of subjects—from the Rule of Law 
to local government—Dr. Yardley includes not merely judicial decisions but 
extracts from committees’ reports, parliamentary debates, review articles 
and statutes. Each chapter begins with an introduction by the author 
designed, “Granted the unfortunate fact that administrative law so often 
presents an impenetrable jungle to the eye of the student . . . to clear a path 
which can be trodden surely when reading the source materials.” Students do, 
in the reviewer's experience, find administrative law difficult, but at times 
the author is tempted to over-simplify. Thus of the Rule of Law the 
student learns, “Dicey’s detailed working out of the intricacies of the Rule 
of Law has frequently been criticised, mainly on the details of his submission, 
but in broad principle the Rule of Law is accepted by all as a necessary 
constitutional safeguard.” Sir Ivor Jennings receives a one line mention in 
a footnote; Weldon, Vocabulary of Politics is passed over in silence; philo- 
sophers after all do not really count. In Chapter 4 the conclusions of the 
Committee on Ministers’ Powers are put forward as “concise and accurate” 
definitions of the nature of judicial and quasi-judicial decisions. A footnote 
draws attention to the fact that Griffith and Street have criticised the 
“general acceptance of the classification of powers and duties which has 
been adopted [here].” This is, surely, a serious underestimation of the 
criticism which has been levelled at the traditional attempts to distinguish 
judictal, legislative and executive functions. 

Turning to matters of detail, at p. 58 Dr. Yardley discusses unreasonable- 
ness and delegated legislation and the possibility of applying Kruse v. Johnson 
outside the field of by-laws but he makes no reference to the Court of Appeal 
decision in Sparks v. Edward Ash [1948] K.B. 228. The following chapter 
on judicial control contains the standard authorities in this field; to the 
reviewer it seems a pity that English books do not make greater use of 
R. (Giant's Oauseway Tramway Oo.) v. Justices of Co. Antrim [1895] 2 LR. 
608 in which certiorari was sought on the grounds of bias, one of the justices 
being Lord Macnaghten who had adjudicated in a dispute between himself 
and the tramway company, much to the embarrassment of the Court of 
Queen’s Bench in Dublin. Chapters 5 and 6 deal with remedies. The author’s 
view is optimistic and the student is given no reason to doubt the correctness 
of this approach. At p. 284 Professor Wade’s view that certiorari merely 
needs some minor reforms is quoted; earlier at p. 286 mention is made of the 
view that the prerogative writs should be abolished but Professor Davis’ 
sweeping condemnation is not quoted (although his article [1962] Pubko Low 
189, is included in the bibliography). This section includes extracts from 
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the reports of the Council on Tribunals but the reader is not told that 
Professor Griffith found the language of the first report both “clumsy” 
and “woolly.” (A reference to this article, (1960) 28 M.L.R. 660, does not 
appear in the bibliography.) In discussing the Wyatt Report Dr. Yardley 
emphasises the limits which exist to the possibility of extending the principles 
‘of natural justice: “It has never yet been suggested that University examiners, 
in the discharge of their duties, should be made subject to some form of later 
external review. It may well be that to apply the rules of natural justice, 
with their attendant remedies, would be the surest way to introduce injustice, 
or at least a sense of injustice, into the examination room.” On this point 
we must accept the word of the university examiners; when dealing with 
the civil service we ignore the evidence of civil servants as biased. Chapter 
7 deals with Crown Proceedings. Sections from the Crown Proceedings Act 
are set out but considerations of space prevent discussion of controversies 
such as that between Mr. Treitel and Dr. Glanville Williams on the meaning 
of “servant,” “officer” and “agent” for the purpose of the Act. Chapters 
8 and 9 deal with public corporations, local government and police. .Here 
again the more interesting problems are omitted in favour of extracts, for 
example, from old favourites like Fisher v. Oldham Corporation. By trying 
to outline in his comparatively brief chapter introductions the whole of 
administrative Jaw Dr. Yardley has denied himself the opportunity of 
dwelling on any problems at length. The reviewer looks forward to a second 
edition in which there is time and space, without losing sight of the main path, 
to stop and examine some of the side tracks to be found in the administrative 
law jungle. 
PauL Jackson. 


PRINCIPLES oy ADMINISTRATIVE Law. Third edition. By J. A. G. 
Grirrira and H. Street. [London: Pitman & Sons, Ltd. 
1968. 889 pp. (with index). 40s. net.] 


Ix the preface to the first edition of their book in 1952 the authors said: 
“We feel that the time has come in this country to attempt to draw within 
the covers of one book an examination and discussion of the problems of law 
in its relation to administration.” Thereafter in the ensuing pages followed 
an interesting and reasoned account of topics to which the English lawyer 
(with a few notable exceptions) had hitherto paid scant attentlon—the 
legislative powers of the administration; suits against the administration and 
the administrative and judicial powers of the administration. 

To those teaching administrative law it is no exaggeration to say that the 
appearance of this book in 1952 was a godsend. For the first time the law 
student could be referred to a reasonably comprehensive survey of a field 
of law formerly accessible only by reference to periodicals, parliamentary 
papers and official documents, many of which—in the provincial law school 
at any rate—were not readily available. 

Since 1952 there has been a second edition and a reprint and until the 
publication of Wades Administrative Law (in 1961) and Garner’s book 
of the same title (1968) there were no competitors in the field. This new 
and third edition therefore comes out in the face of unwonted competition 
and it is no mean tribute to be able to say that it more than holds its own. 

In the opinion of this reviewer the principal reason for this is to be 
found in the balance the authors succeed in holding between criticism of 
certain administrative actions (e.g. the continued existence of “ judge- 
proof” exclusion clauses) and their appreciation of the difficulties under 
which administrators often have to work (¢.g., the problems of consultation 
with interested parties prior to making delegated legislation). 

The major development in administrative law since the second edition 
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of this book has been the report of the Franks Committee and the consequent 
Tribunals and Enquiries Act of 1958. In an entirely new section the authors 
deal with the report and the statute succinctly and critically. Of special 
interest is the criticism of the Government’s treatment of the Franks Com- 
mittee’s recommendation that an appeal from a tribunal to the courts on a 
point of law should include the issue whether there was evidence on which 
the tribunal could in law have arrived at its decision. The effect of sections 
9, 11 and 12 of the Tribunals and Enquiries Act seems to be that in certain 
circumstances a party can discover if he has a ground of appeal only by 
asking for a case to be stated to the Divisional Court. 

A minor but important point is made at p. 228 on the case of R. v. 
Chertsey Justices [1961] 2 Q.B. 152. It seems to have been fairly generally 
assumed (see, 6.g, Megarry (1961) 77 L.Q.R. 161 and Garner, op. cit., pp. 
144-145) that as a result of this case certiorari will lie for unwritten errors 
on the face. As the learned authors make clear, however, this case did not 
so decide despite the headnote. 

Criticism? The index is still pretty dreadful—I should have thought 
“person aggrieved” by now demanded an entry. The importance of Buxton 
v. Ministry of Housing & Local Government [1961] 1 Q.B. 278 and its 
aftermath receives scanty treatment at pp. 184 and 206 (in the table of cases 
the case is shown as being mentioned at p. 206 but does not appear). So, 
too, treatment of the important privileges of the Crown in relation to 
discovery is much too brief in view of the present day significance of the 
topic. Still, how niggling can one get? This is a valuable stimulating and 
balanced book of which we can confidently and happily predict many future 
editions. $ 

L. Brarr. 


CRIPPS ON COMPULSORY ACQUISITION or Lanp. Tenth edition. 
By HaroLD ParRIsH. [London: Stevens & Sons, Ltd. 1962. 
cvi and 1,151 and (index) 96 pp. £10 10s. net.] 


Cripps is by tradition the standard work on compensation for compulsory 
purchase, but since the war its ambit has been extended in order to embrace 
the whole of the law concerning compulsory acquisition. In this edition (the 
second for which he has been responsible) Mr. Parrish has completed the 
extension, but although it completes an existing process the edition is in 
substance a new book. The Town and Country Planning Act, 1959, and the 
Land Compensation Act, 1961, in themselves required great changes in the 
text, and a measure of Mr. Parrish’s labours is that apparently only about 
one tenth of the present work appeared in the ninth edition. 

This edition is divided into five parts: powers to acquire; procedure for 
acquiring; compensation when land duly acquired or affected; principles of 
assessment of compensation; compensation to third parties for injury by 
execution of the works, and payment for values in interests acquired between 
January 1, 1955, and October 80, 1958. The technique employed in each part 
is broadly the same, and consists of recitation of the particular statutory 
provisions with an appropriate commentary and system of cross-references. 
It is a technique which in relation to the Lands Clauses Act both reinforces 
Scott L.J.’s observation that “the Act is very loosely drawn and there is 
little attention paid in it to accuracy of language” (in Horn v. Sunderland 
Corporation [1941] 1 All E.R. 480 at p. 429F), and compels regret that 
Parliament would not or could not rationalise the archaic obscurities at the 
same time as it enacted the consolidating Act of 1961. 

A use of the tables and index will enable the practitioner to find all that 
there is on the subjects embraced, and for that facility he will be indebted 
to Mr. Parrish. The practitioner will however find little that is suggestive in 
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relation to unresolved problems, for example, there is no discussion of the 
common difficulty of whether section 110 of the Clauses Act applies to pay- 
ments under paragraph 4 of the second schedule to the Housing Act, 1957. 
The absence of suggestion is almost conventional’ in practitioners books, but 
in this instance it invites the question of what Cripps has to offer that cannot 
be obtained from the (somewhat cheaper) Encyclopedia of Oompulsory 
Purchase and Compensation. The answer is that whilst the Encyclopedia 
is a compendium, Cripps is an orderly and unparalleled exposition of the law. 
As against this comment must be set the fact that the frequently refreshed 
Encyclopedia is apt to be more up to date (although supplements are 
promised for Cripps). This is a not inconsiderable advantage in an area 
where the marks so often change their identity. For example since Cripps 
was published there have been the Town and Country Planning Acts, 1962 
and 1968, the Use Classes and General Development Orders of 1963 and the 
Lands Tribunal Rules 1968. Novelty is however of no use when the reader 
does not know what he is being novel about, and for instruction there is not 
and will not readily be any rival to Mr. Parrish’s Crippe. 

It should perhaps be added that this admirable work is not enclosed in 
the primitive and vicious loose-leaf binders which did their best to prevent 
reference to the ninth edition. The production is smart and befits volume 1 
in the Property and Conveyancing Library. 

Micwaen Mann. 


CONSTITUTIONAL Protection. By L. A. SHERIDAN, LL.B., PH.D., 
Professor of Law in the University of Singapore. [Singapore: 
Malayan Law Journal, Ltd.; New York: Oceana Publications, 
Inc. 1968. li and 172 pp. M$ 25.] 


Prorgsson SHERIpaN’s monograph deals not with constitutional guarantees 
in general but with the interpretation of constitutional provisions relating 
to expropriation and restrictions on property rights in India, Pakistan (under 
the defunct Constitution of 1956) and Northern Ireland (before the passage 
of the Northern Ireland Act, 1962). The author’s interest in the subject was 
first stimulated by the judicial treatment of section & (1) of the Government 
of Ireland Act, 1920. He has now returned to Belfast to find the case-law 
relegated to constitutional history in the United Kingdom but still exercising 
persuasive authority in India. In effect this is a book about the Indian 
Constitution; for in Pakistan the justiciable guarantees of fundamental rights 
were temporarily replaced under the 1962 Constitution by non-justictable 
principles of law-making, and there has been no reported case at all on the 
Malayan (now the Malaysian) provision safeguarding property against com- 
pulsory acquisition or requisitioning in the absence of adequate compensation. 

The Malaysian provision is based on section 299 of the Government of 
India Act, 1985, which was enacted at a time when the idea of comprehensive 
constitutional guarantees of fundamental rights was being airily waved aside 
in Westminster and Whitehall. The Indian Constitution of 1980 contained 
two articles dealing with property rights. Article 19 gave citizens the right 
to acquire, hold and dispose of property, subject to reasonable restrictions 
imposed by law in the public interest. Article 81 dealt with the deprivation 
of property rights by compulsory acquisition or requisitioning and provided 
for the payment of compensation. A new article, 81A, was added in 1981 
to exclude certain land reform measures from the scope of the guarantee. 
In 1955 the Government came to the conclusion that the courts had been 
displaying an excess of zeal for the protection of the interests of property- 
owners and procured another amendment rendering the adequacy of 
compensation non-justiciable. But this has not sufficed to preclude the 
courts from holding niggardly payments not to be “compensation” within 
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the meaning of the amended article. Nor has it ended (though the Chinese 
incursion, and the consequential suspension of article 19, hag temporarily 
interrupted) a latent conflict between the courts and the legislature over a 
more important issue. Does the requirement of reasonableness which attaches 
to the restriction of property rights under article 19 also attach to the com- 
pulsory acquisition or requisitioning of property under article 81? In 1960 
the majority of the Indian Supreme Court in the Kochuni case (to which 
Professor Sheridan has perhaps given rather Jess attention than it deserves) 
came down firmly in favour of the view that the requirement of reasonableness 
did apply to expropriation under article 81. This decision may yet have 
important implications for the interpretation of other constitutional 
provisions, and ultimately for the role of the Judiciary in the Indian 
constitutional order. i 

The book is divided into ten chapters. The first offers a general survey 
of the scene; the second consists of the annotated texts of the various consti- 
tutional provisions; the others analyse the results of the cases under 
appropriate topics. The material is well arranged, but there are times when 
a more expansive treatment might have made for greater clarity and read- 
ability. The format and typography also present the reader with certain 
difficulties. Annotations of constitutional provisions ought not to be set up 
in exactly the same type as the principal text. And it is doubtful whether 
anything is gained by prefacing every comment on a decided case by the 
word “Critique,” especially when the type is again uniform; often I was left 
wondering whether the author’s critique had ended. But this is a worthy 
achievement: the first book to have been published on the subject, it will be 
counted among the many valuable services that its author has rendered to 
the advancement of legal studies in South-East Asia. 

8. A. DE SMITH. 


Law aND Psycuarry. By SHELDON GLUECK. [Baltimore: Johns 
Hopkins Press 1962; London: Tavistock Publications, Ltd. 
1968. x and 181 pp. (with index). 88s. net.] 


Tre son of a psychiatrist, and with a brother in that profession, there can be 
few lawyers so well qualified as Professor Glueck to deliver the Isaac Ray 
Lectures! Indeed, in spite of the outstanding importance of his contributions 
to sociologica], and legal criminology, he has from the outset of his career 
concerned himself with the mental aspects of crime, for in 1925 he published 
as his first study in criminal law Mental Disorder and the Criminal Law, 
a volume which has maintained its place in the library of the criminal lawyer. 

The four lectures which make up the present volume do not break much 
new ground, but they put in admirable perspective the attitude of the 
progressive criminal lawyer in the never-ending debate over responsibility in 
connection with crime. And Professor Glueck presents his views against 
the wide backcloth of experience in a federation where the local criminal 
law is by no means uniform. He uses his knowledge of English decisions, 
and indeed of Commonwealth cases, of which he has a competent knowledge, 
to good effect. He also has some wise ‘and interesting suggestions to make 
on the subject of the disposal of the mentally abnormal criminal. In the 
result the lectures make a wide appeal, and can be recommended with 
confidence to that growing group of people in England who are concerned to 
study the problems of delinquency in a thorough and scientific manner and of 
whom I am glad to say that lawyers now seem to number a substantial 
proportion. 

Professor Glueck’s first lecture is entitled “Dilemmas in the Partnership 


1 As to Dr. Isaac Ray and his work see (1958) 21 M.L.R. 700—review of 
Dr. Wethofen’s Ray Lectures for 1955. 
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of Law and Psychiatry.” It is as one would expect introductory, but poses 
some of the “ tension-generating dilemmas involved in the defence of insanity.” 
The core of the problem is of course the differing basis of approach taken up 
by lawyers and mental doctors. As has been repeated time and again the 
test for “mental responsibility” to use a much criticised phrase from the 
Homicide Act, 1957 (s. 2) adopted in the M’Naghten case was an intellectual 
one. The psychiatrical opinion was from the beginning, and Isaac Ray was 
one of the most persuasive exponents of it, that the human animal’s activities 
are as much or more swayed by his emotional fibres as by those of his 
intellect. Of course there have been quite a few lawyers of whom Professor 
Glueck has been a figure of outstanding quality who agreed to a large 
extent with the psychiatrists, nor have champions of the legal view been 
wanting in the medical profession. 

Scientific progress has undoubtedly strengthened the position of the 
psychiatrists, and in this country section 2 of the Homicide Act, 1957, with 
all its faults, has put the seal on this. In the United States, with its multi- 
tude of jurisdictions, progress has been uneven, with some experiments in 
“diminished responsibility,” and a valiant effort on the part of some federal 
judges to modify the M’Naghten Rules on the lines originally suggested by 
Dr. Ray, and adopted in New Hampshire (State v. Pike (1870) 49 N.H. 899). 
This has been particularly evident in the Durham case (1954) which broadly 
speaking applied the New Hampshire rule to the District of Columbia. 

The Durham case was hailed by the progressives as a landmark. And 
perhaps it was, but it has been a good deal criticlsed by some of the acuter 
among them as providing too vague a test of responsibility. Among these 
is Professor Glueck himself who suggests a tighter form of words which, 
however, most practical lawyers -will probably think provides too complicated 
and ponderous a rule for convenient use with juries. Professor Glueck 
devotes his third lecture to “Durham and Beyond,” and in this he very fairly 
brings out the strength of orthodox reactions to it, which have gone to the 
length of introducing legislation for the purpose of overruling it. 

This is not altogether surprising because the procedural rules in most 
of those States which follow the M’Naghten case are much more favourable 
to the defence than those which prevail in England. If the prisoner can 
establish prima facie evidence of insanity the burden of proof shifts to the 
prosecution which must then discharge the onus of proving that he does 
not suffer from a disease of the mind (contrast Sodeman v. R. [1986] 2 All 
E.R. 1188, Woolmington v. Director of Public Prosecutions [1985] A.C. 
462 at p. 475). 

It took some years for the defenders of criminals to appreciate that the 
new ruling in the Durham case combined with their procedural advantage 
had dealt them a splendid hand to play before a jury, but by 1959 they were 
beginning to do so and by 1961 the number of verdicts of not guilty by 
reason of insanity in the District of Columbia was running at no less than 
25 per cent., having risen from a figure of less than 1 per cent. before the 
Durham decision. 

Before he reaches Durham however, Professor Glueck has naturally had 
a great deal to say about the dispute between lawyers and psychiatrists, 
for if history and science were against the lawyers the latter often had 
the better of the back chat, especially as judges can say things from the 
bench which doctors would never dare to say from the rostrum, or in the 
pages of medical journals. His conclusion is however that “reasonable 
accommodation” between the opponents is possible, and is indeed proceeding 
“albeit slowly.” 

Professor Glueck naturally has much to say about the M’Naghten Rules, 
and their history in the American courts which has been on the whole marked 
by a more liberal interpretation than they received in England, particularly 
in respect of uncontrollable impulse. There is nothing very new in the lecture 
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“From M’Naghten to Durham” but it has much of interest to an English 
lawyer not very familiar with the American cases. The analysis of what 
Professor Glueck describes as “the desiderata of a modern touchstone of 
irresponsibility as related to mental disease or defect” which is given at 
pp. 42-48 is most ably conducted, and is worthy of the close attention of all 
students of the subject. 

In his final lecture, which is a little uneven in quality, Professor Glueck 
discusses a number of present-day problems, for the most part concerned 
with the disposal of mentally abnormal criminals. There is a good deal of 
practical descriptive material here outlining American methods, but in the 
end he naturally arrives at the problem of responsibility which is of 
course particularly well posed by the mentally abnormal criminal. There is 
nothing more difficult for the criminal lawyer than to get away from the age- 
old theory of responsibility: he wonders indeed whether the criminal law 
as he knows it could survive without it. 

Professor Glueck is however moving away from responsibility. He wants 
to substitute what he calls “amenability, and all it implies.” He “does not 
deny liability in the sense that the prohibited act came from the accused, but 
for far-sighted practical as well as humanitarian reasons” he wants to put 
“the microscope on the causes beyond free will which have made the defen- 
dant commit a crime.” Professor Glueck has been led to his present position 
as much or more by his researches into prediction methods and into the causes 
of recidivism, in regard to which subjects he has rendered outstanding 
services to criminology, as by his consideration of mental disease and defect 
in connection with crime. This is another and equally big subject, not to 
be pursued here; but I have the feeling that, however reluctantly, we are 
packing our bags for a march along the trail which over these last thirty 
years or more, he, and indeed Mrs. Glueck, have been marking out for us. 

C 


Law IN a ScæntIC AcE. By Enw W. Parrerson. [New York 
and London: Columbia University Press. 1968. 75 pp. 26s. 
net. | 


Twis is the sixteenth in the series of Carpentier lectures established in 1908. 
The Faculty of Law of Columbia University has made some remarkebly fine 
choices in the past: for example, Cardozo’s Paradozes of Legal Science and 
Sir Cecil Carrs Concerning Administrative Law were successively in the 
series. On this occasion Columbia has looked to its owt emeritus professor 
of jurisprudence. One notices how frequently, both in the United States and 
in Britain, holders of chairs in jurisprudence, although they respect their 
chairs by publishing jurisprudential writings, often show greater excellence 
in other legal subjects. So it is with Professor Patterson, who is an 
authority on the law of insurance. ' 

In this slim rather expensive volume the lecturer’s theme is the relationship 
between law and science. The first lecture furnishes commonplace examples 
of how the content of law has been influenced by increase of scientific know- 
ledge, 6.g., the rules about unborn children, and the law relating to sterilising 
the mentally defective. In his second lecture, which as is customary in his 
writings, is much influenced by Dewey, the author discusses how far methods 
analogous to those of science may provide impersonal and reliable evaluative 
determinations in the making of law, e.g., the effects of Prohibition. His 
conclusion is on the whole pessimistic, but alleviated in part by a summary, 
which forms his third lecture, of some of the more successful results produced 
by efforts to apply scientific method in law: the work of the Gluecks on 
delinquency and of the Chicago Law School on juries is described. 

These lectures are always interesting but fall below the highest levels 
attained by others in the series. Harry STREET. 
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Tue Proor or Gur. Third edition. By GLANVILLE WILLIAMS, 
LL.D., F.B.A. [London: Stevens & Sons, Ltd. 1968. viii and 
878 pp. (with index). £1 10s. net.] 


Tue first edition of this book, which reproduced a Hamlyn lecture, was 
published in 1955 and received appreciative reviews (6.g., (1956) 19 M.L.R 
704; 72 L.Q.R. 598; 8 J.S.P.T.L. 184). It says much for the interest and 
popularity of Dr. Glanville Williams’s lecture that more than one edition 
should be required. The learned author has taken the opportunity provided 
by this demand to bring the lecture up to date, and also to elaborate it. 
But though this version is over seventy pages longer than the first (apart 
from the new index), the substantial structure of the book remains unchanged. 

It will doubtless be recalled that the book is subtitled “A Study of 
the English Criminal Trial,” and that it includes various suggestions for 
reform. These, however, mainly relate to trials on indictment, with which, 
together with some rules of evidence, the bulk of the book is concerned. Dr. 
Williams, of course, is well aware of the fact that less than 8 per cent. of 
criminal trials in England take place with a jury (p. 802); yet the back- 
ground of his book is trial on indictment, and he devotes ninety pages to 
the jury but little more than twenty to the magistrates’ courts. His explana- 
tion of this disparity is that justice in magistrates’ courts, unlike the jury 
system, has been the subject of much discussion (p. 844). But one cannot 
help feeling that the late Miss Hamlyn’s solicttude for the common people of 
the United Kingdom might have been better served if the lecturer had been 
less concerned with the uncommon law of the superior criminal courts, and 
more with the rough justice, ignoring any question of sentence, administered 
in some magistrates’ courts. That is the English trial for the vast majority 
of the people (whether common, gentle or noble) who run foul of the criminal 
law. It would have been instructive to consider at length the application to 
magistrates’ courts of some of the characteristics of a trial on indictment 
discussed by the learned author, such as the position of the judge, the right 
of the accused not to be questioned, the examination of witnesses, and 
various exclusionary rules of evidence. 

Even if justice in magistrates’ courts has been the subject of much 
discussion, it will bear a great deal more than is offered by the author. To 
take one point only. Dr. Williams holds the opinion that the best stipendiary 
is greatly superior to the ordinary run of lay justices’ courts (p. 846). Many 
lawyers will concur in this view, while, on the one hand, wishing that some 
stipendiaries could give more time to each case, and on the other hand, 
remembering that some lay benches in petty session include judicial officers 
or practitioners or law teachers in their capacity as justices of the peace. 
But though Dr. Williams considers the possibility of appointing numerous 
stipendiaries, he thinks that the discussion of the relative merits of lay and 
professional justice is at present merely theoretical, because England is more 
firmly committed than ever to the lay system (pp. 849, 850). The evidence 
for the latter part of this statement is slight, and in the whole statement the 
reformer seems to falter. However, perhaps in due course we shall have the 
pleasure of reading a long essay by Dr. Williams on the theme of Justices’ 
justice. 

G. D. Noxzs. 


EIGHTEENTH CENTURY PENAL THEORY. By James Hears. [London: 
Oxford University Press. 1968. ix and 288 pp. 40s. net.] 


For all concerned with criminology and with the development of criminal law 
and procedure it has long been customary to pay lip-service to the jurists and 
(above all) philosophers in France, Italy and in this country who, during the 
“age of enlightenment,” subjected existing views on crime and punishment to 
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searching criticism and formulated new ideas that were to give a stimulus to 
reform which has not yet spent itself. Professor James Heath has now 
placed us under a great obligation by assembling and, where necessary, trans- 
lating a considerable number of lengthy extracts from these important texts, 
many of which are not easily accessible. He draws not only on authors who 
are familiar at least by name, but also gives quotations from writers prac- 
tically forgotten, but no less significant, like Paolo Risi, a Milanese lawyer 
who wrote in the year immediately following Beccaria’s great Treatise, an 
anonymous author of Observations on Beccaria who is identified as a Comte 
d'Hautefort, and de Jaucourt, the contributor to the vast Encyclopédie, to 
enable us to judge for ourselves the enduring merit of what these men 
actually said and taught. A carefully written introduction by the editor 
surveying the main arguments is bound to increase the lasting value of this 
book for students. 
H. A. HAMMELMANN. 


Cmap Law. By T. E. James. [London: Sweet & Maxwell, Ltd. 
1962. xxxv and 202 pp. (with index). £1 7s. 6d. net.] 


As the author has set himself the task of writing a “modern treatise of a 
comprehensive nature on the law relating to children and all its various 
aspects” it seems that a review should be made within the context of this 
claim. It is certainly up to date as far as the law is concerned, and very 
comprehensive, but its comprehensiveness, as only too often is the case, 
harbours a certain weakness, that is, a tendency to express compendiously 
matters which call for elaboration. 

Having divided his work into what one may perhaps describe as the 
private and public law approach, the author sets out to discuss the private 
and public control over a child exercised through the medium of the family 
and the law. At a brisk pace he skilfully leads the reader through the maze 
of statutes and precedents summarising neatly and lucidly the body of case 
law. However, it seems that, owing to this breath-taking pace and the 
tendency to generalise, certain statements, the accuracy of which cannot 
pass unchallenged in a treatise on law, have crept into an otherwise impec- 
cable text. Thus we read, e.g., that “status is an idea of a branch of law 
of a public or semi-public nature” (p. 2); that “parents have now equal 
claims to their children” (p. 8); that “the status of the illegitimate child 
is assimilated as far as possible with that of the legitimate” (p. 35)—and 
this with reference to the notorious section 9 of the Legitimacy Act, 1926; 
that “the adopted child is now losing all his old property rights” (p. 51); 
that “the Bastardy Laws Amendment Act, 1872, enabled the mother to 
obtain an order for maintenance of the illegitimate child against the putative 
father before the child was born” (p. 69); and that “divorce in itself cannot 
be a ‘cause’ of delinquency” (p. 117). 

On the debit side we have to note further a certain reluctance to probe 
behind the institutions and legal concepts such as the relationship between 
guardianship, custody and control of children, the juridical nature of the 
rights of the fllegitimate child against the putative father, or the meaning of 
“certain void marriages” under the Legitimacy Act, 1959. Yet one should 
have thought that a study in depth would offer an opportunity to elucidate 
matters which in this branch of the law still remain relatively obscure. 

On the credit side there is, of course, the undoubted learning of the 
author and his grasp and understanding of the subject, his sense of the 
evolution of the law and a balance between the historical background and 
modern tendencies. His emphasis of the personal aspects of this branch of 
the law which were hitherto neglected in favour of property rights and 
succession cannot pass unnoticed. As egainst such assets the few blemishes, 
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which can be attributed to the comprehensiveness of the work, appear 
insignificant and remediable in the second edition. 

The excellent chapter on the Conflict of Laws by G. Jones, M.A., LL.B., 
could have been enhanced, it seems, by a paragraph or two on afiliation 
proceedings—a subject of no mean importance in the present age of migra- 
tions and influx into this country of people from other jurisdictions. 


D. Lasox. 


Woritp Economic AcrEncrgs, Law anb Practice. By C. H. 
ÅLEXANDROWICZ. [London: Stevens & Sons, Ltd. 1962. 
xvii and 810 pp. (with index). £2 18s. 6d. net.] 


Proressor ArLexanprowicg’s earlier book, entitled International Economic 
Organisations and published some ten years ago in the Library of World 
Affairs series, has for long been out of print. Instead, however, of producing 
a new edition of that work Professor Alexandrowicz has written a new 
book which may be welcomed as an important study of certain aspects of the 
law of international organisations. The field of inquiry is concerned 
exclusively with “universal” agencies, and most of the text is occupied 
with discussion of selected problems relating to the Specialised Agencies of 
the United Nations which operate directly or indirectly in the field of world 
economic intercourse. The problems chosen are problems of international 
law but the author explains that he has borne in mind throughout a 
“collateral purpose of drawing the attention of international lawyers to 
the need of discussing the law against the background of world economy 
and international economic relations” (p. vil). Regional organisations are 
not discussed but some mention is made of private international or profes- 
sional organisations in the author’s chapters on ILO (p. 68 et seg.) and 
ICAO (p. 188 et seg.). In general Professor Alexandrowics seeks to analyse 
the practices and procedures of ten agencies (UPU, ITU, ILO, FAO, WHO, 
ICAO, IMCO, IMF—and the International Bank, GATT and the group of 
international commodity agencies) with a view to discussing structural and 
administrative patterns. He also attempts to review the impact that these 
practices and procedures have had, and may have, upon established principles 
of international law. Although the book is selective and is in no sense an 
exhaustive or comprehensive survey of the Agencies dealt with, the continuity 
of discussion is well maintained. Indeed, the author is to be congratulated 
on his success in investing widely dissimilar problems, such as the role of 
international technical standards (discussed in the chapter on ICAO (p. 188 
et seg.)) and the constitutional difficulties of withdrawal from membership of 
WHO (pp. 129-182), with a common perspective. 

Professor Alexandrowicz attributes “primary importance” to UPU, ITU 
and ILO in the movement toward an integrated world economy since these 
three Agencies enjoy universal membership and have a record of activities 
and experience which ranges from forty to more than eighty years. He gives 
a well-balanced, concise account of the function and structure of each and 
sets out very clearly the principal legal problems arising from their standard 
setting and regulatory activities. There are especially helpful sections on the 
law-making powers and legal personality of ILO (p. 108 et seg.) and on the 
arbitral provisions of the UPU Conventions (p. 25 et seg.). The most interest- 
ing parts of the book to the present reviewer, however, were those dealing 
with the Bretton Woods organisations (p. 166 et seq.) and with GATT (p. 228 
et seg.). Here there are noteworthy studies of the interpretation and applica- 
tion of the controversial Article VIII (2) (b) of the Fund Agreement and 
of the tariffs, quantitative restrictions and subsidies structure established by 
GATT. 

In the final chapter (p. 288 et seg.) Professor Alexandrowicz summarises, 
in a few pages, some of the difficulties which might confront the draftsman 
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of the constituent Charter of a new international organisation or Specialised 
Agency entrusted with functions in the social, economic or communications 
sphere. Although few conclusions are advanced this chapter does throw light 
on some of the more significant law-making processes of international organisa- 
tions and, in particular, on the legal consequences of universal membership. 

This is both a useful and a readable book which will give students of 
international law a succinct and thought-provoking survey of the main legal 
problems of international economic organisations. It has ample footnotes 
and a good index; much of the material discussed is not readily available 
elsewhere. Above all the book is an aid, and an encouragement, to the 
interdisciplinary study of international law and international economic 
relations. 

K. R. Suamonns. 


Tax FUND AGREEMENT IN THE Courts. By JosrrH GOLD. 
[ Washington, D.C.: International Monetary Fund. 1962. 
xiv and 159 pp. $8.50.] 


Mr. Josera Gorp has been a distinguished member of the International 
Monetary Fund’s Legal Department since 1946 and its General Counsel since 
1960. In 1951 he published in the Fund’s Staff Papers the first of a series of 
articles on the interpretation which was given by national and international 
tribunals to the Agreement creating the Fund and, in particular, its Article 
VIII (2) (b). All these articles, about nine of them, are now reproduced 
in this book “with only minor editorial amendments most of which are in the 
footnotes” (p. vii). 

Although many specialists will be familiar with and enjoy ready access 
to Mr. Gold’s pioneer work, all students of international monetary law will 
be grateful for the great assistance rendered to them by the publication of 
the articles in a single volume. It is with sympathy and regret that they 
will read of the author’s inability to find time for rewriting the articles “so 
as to give a more systematic treatment to their subject matter” (p. vii). In 
view of his heavy duties they will even forgive him for having refrained from 
making purely mechanical revisions, by adding, for instance, references to 
the International Law Reports or other publications where the decisions have 
been published since the original articles appeared. On the other hand it is to 
be hoped that Mr. Gold will continue his practice of reporting and discussing 
relevant cases. Since the publication of the present book a very important 
and most welcome decision was rendered by the New York Court of Appeals 
in Banco do Brasil v. Israel Oommodity Co., 12 N.Y.2d 871 (1968), which 
affirmed the lower courts decision discussed by Mr. Gold on p. 185 et seq. 
There is also a no less important, though in its formulation somewhat doubtful 
decision of the German Supreme Court of April 9, 1962, dussenwirtschafts- 
dienst 1962, 146. Incidentally, it is not too late for Mr. Gold to comment on 
an earlier German decision of some interest: Court of Appeal Hamburg, 
Entscheidungen zum Interzonalen Privatrecht 1958-1959 No. 185a. 

This is not the place to embark upon a discussion of the views put forward 
by Mr. Gold, but perhaps it will not be thought inappropriate to offer two 
remarks. 

The first relates to his treatment of the decision of the New York Court of 
Appeals in Perutz v. Bohemian Discount Bank, 304 N.Y. 588 (1958). It is 
possible that this decision is being misunderstood and its scope overrated. 
Yet it deals very clearly with a simple and narrow point. Under a contract 
held to be governed by Czechoslovakian law the plaintiff demanded performance 
in New York. The defence was that the contract had been performed in 
Czechoslovakia in accordance with the proper law of the contract. The 
defence was upheld. In the course of an opinion of impressive conciseness 
the court said: 
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Our courts may, however, refuse to give effect to a foreign law that is 
contrary to our public policy. But the Czechoslovakian currency control 
laws in question cannot here be deemed offensive on that score, since our 
Federal Government and the Czechoslovakian Government are Members 
of the International Monetary Fund established by the Bretton Woods 
Agreement Act. 


The court did not invoke Article VIII (2) (b). Nor did it decide that the 
Fund’s Articles of Agreement affirmatively required the application of Czecho- 
slovakian exchange control Jaws. The court merely made the almost obvious 
statement that in view of common membership of the Fund New York could 
not apply New York public policy to reject the application of those exchange 
control laws which had to prevail on account of the proper law being 
Czechoslovakian. It really could not be simpler. 

Secondly, throughout his discussion Mr. Gold refrains from considering a 
reform of Article VIII (2) (b). He treats it as if it were both sacrosanct 
and unquestionably meritorious. In truth it is an ill-considered and il- 
conceived provision, though much of the underlying policy may be sound. We 
now have many years of experience in applying (or not applying) the provision. 
It is surrounded by so many doubts that it is unlikely ever to work 
harmoniously and uniformly. In these circumstances it would be highly 
desirable if the Fund under Mr. Gold’s leadership took the initiative with a 
view to producing a more satisfactory piece of international legislation. This 
would be a more promising task than flogging a horse that is by no means 
dead, but has become stale. 

F. A. Mann. 


Lasovr Law IN EUROPE WITH SPECIAL REFERENCE TO THE COMMON 
Marker. International and Comparative Law Quarterly, 
Supplementary Publication No. 5. [London: The British 
Institute of International and Comparative Law and Stevens 
& Sons, Lid. 1962. vi and 92 pp. Paper covers, 15s. net; 
cloth covers, 21s. net. | 


Ix this publication are to be found the papers delivered by a number of 
leading European and British experts at a comparative labour law conference 
held in London in June 1962. While the Industrial Law Society, as United 
Kingdom section of the International Association of Labour Law and Soctal 
Security, was only one of its sponsors, the conference may usefully be viewed 
as part of the continuing round of international and regional symposia held 
under the auspices or stimulation of the International Association of Labour 
Law, through which labour lawyers in particular are acquiring a deepening 
knowledge of the institutional realities as well as the legal forms and techniques 
of each other’s systems. 

From the point of view of the British labour lawyer, perhaps the most 
impressive feature of the conference papers is the wide angle of approach of 
Continental labour lawyers as a whole. In this approach, labour law is 
discussed against a background of study of trade unionism, labour-management 
relations and labour economics. 

The aspects of labour law selected for talks and discussion at the London 
conference were: collective agreements, the role of legislation in job regula- 
tion, workers’ representatives in the plant (shop stewards and works councils), 
and the problems of dismissal, redundancy and the redeployment of labour. 
These topics are considered in the contexts of the European Community, of 
France, Germany, Switzerland, Holland and Sweden (both of exceptional 
interest and relevance to the United Kingdom) and of the United Kingdom. 


C. GRUNFELD. 


CORRESPONDENCE 


Tue Enrror, 
The Modern Law Review. 


Sir, 


The nature of some of Mr. Jackson’s comments on my book International 
Law and the Use of Force by States (his review (1964) 27 M.L.R. 247) is 
such that some reply would seem to be necessary. 

On the brevity of the early sections of my historical survey, I fail to see 
how one can introduce this, or any other subject, historically in any other 
way. It could, of course, have been omitted but then Mr. Jackson would have 
been justified in his comment: “To readers without any historical knowledge 
such an account may well give the impression that nothing of any real 
importance was said on the subject of war before this century.” In any case, 
the reference to “this century ” is misleading: the “eighteen pages” criticised 
for their brevity end with 1815, not 1914, and the nineteenth century received 
treatment at pages 19-50, 289-291, 388-840. 

With reference to the Kellogg-Briand Pact the reviewer remarks: “Dr. 
Brownlie cites the Nuremburg [sic] Trials as showing the importance of the 
Pact. It is difficult to believe that the Allies’ decision to try the German 
leaders was determined by the existence of the Pact.” This statement might 
mislead the reader in two ways. First, the “citation” does not stand alone 
but comes at the end of a survey of diplomatic practice based on the Pact. 
Secondly, no one reading the book carefully could get the impression that the 
Pact determined the Allies’ decision to try the German leaders. The history 
of the decision is set out in some detail at pages 159-164 and there is no 
reference to the Pact in this section. I was, of course, concerned with the legal 
significance of the Pact, not its impact on the realm of political decision. 

To avoid Mr. Jackson’s criticism of my use of state practice from the 
Communist world one of two courses would have had to be taken. First, I 
could have adopted the scholarly practice of omitting the practice of those 
states I dislike politically. Secondly, I could have inflated the book with 
my own political comments on things done and said. In my work I used all 
the practice I could find: in the event the sources used were mostly Anglo- 
American, for obvious reasons. Readers of the review might get a different 
impression. The Soviet declaration of 1938 quoted by Mr. Jackson was 
certainly “important”: it was (as the book makes clear but the reviewer does 
not) part of a communication to the Secretary-General of the League, and 
it appears in Degras’ Soviet Documents on Foreign Policy. 


Ian Brownie. 
Wadham College, 
Oxford. 
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VOID AND VOIDABLE MARRIAGES 


THE grounds on which a marriage is voidable, as opposed to being 
void ab initio, are first, impotence and, secondly, the statutory 
grounds laid down in the Matrimonial Causes Act, 1958, s. 8 (wilful 
refusal to consummate the marriage, unsoundness of mind, mental 
disorder or epilepsy, the respondent suffering from venereal disease 
or being pregnant by some person other than the petitioner). In 
addition, recent judicial dicta and textbooks have expressed the 
view that there may be further impediments which render a mar- 
riage voidable and not void; thus, it has been suggested that threats 
and duress, fear,? fraud,’ where one party is intoxicated * or 
where there is a mistake as to the nature of the ceremony * are or 
may be circumstances rendering the marriage voidable. It is 
proposed to examine the law of nullity in an attempt to determine 
what effect these further impediments have on a marriage and 
inquire whether their presence renders the marriage voidable or 
void. ~ 
There is now a clear distinction between a void and a voidable 
marriage. A void marriage is one which, owing to the presence of 
an impediment at the time of the ceremony, will be regarded by 
every court in any case in which the existence of the marriage is in 
issue as never having taken place and can be so treated by both 
parties to it without the necessity of any decree annulling it; the 


1 Halsbury’s Laws, 8rd ed., Vol. 12, p. 225; Rayden, 9th ed., p. 78, para. 12, 
note (d); Parojcio v. Parojcio [1958] 1 W.L.R. 1280; Ross-Smith v. Ross-Smith 
[981] P: 89 at p. 57 (Willmer L.J. said: * In Cooper v. Crans pse] P. 869 
. . . the wife petitioned for a decree of nullity on the ground that her consent 
was obtained by duress .. . jurisdiction was assumed without argument though 
the marriage was merely voidable'’; in Cooper v. Crane (supra) it was not 
stated whether the marriage there was void or voidable); Makaderoan v. 
Mahadercan [1962] 8 All H.R. 1108 at p. 1111. 

2 Halsbury'’s Laws, 8rd ed., Vol. 12, p. 225; Rayden, 8th ed., p. 78, para. 12, 
note (d). 

8 Jackson, Formation and Annulment of Marriage, pp. 192, 198. 

4 Halsbury’s Laws, 3rd ed., Vol. 12, p. 225. 

5 Rayden, 9th ed., p. 77, para. 11, note (h); Halebury’s Laws, Vol. 19, p. 775, 
note (h); see also Kassim v. Kassim [1962] P. 224 at p. 228. 
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decree in the case of a void marriage’is in essence a declaration 
that no marriage had come into existence and any person having 
sufficient interest in a declaration of nullity can petition for a _ 
decree at any time, even after the death of one or both parties. A ° 
voidable marriage is one that will be regarded by every court as a 
valid, subsisting marriage until a decree annulling it has been 
pronounced by a court of competent jurisdiction, which can be 
done only at the instigation of one of the parties during the lifetime 
of both parties. Thus, in the case of a void marriage, no valid 
Marriage ever comes into existence and the parties to it never 
acquire the status of husband and wife, whereas in the case of a 
voidable marriage the parties acquire that status € and the marriage 
is valid unless and until annulled during the joint lives of the 
parties at the instance of one of them. It follows, therefore, that 
if one party dies without a decree of nullity having been pronounced 
the voidable marriage cannot thereafter be questioned, but is for 
ever valid. 

This distinction between void and voidable marriages, which 
today is taken as commonplace, did not always exist but is the 
result of a development of the law of marriage since the Reforma- 
tion. Prior to the Reformation marriage, being considered to be 
of a spiritual nature and a sacrament, was regulated by canon law 
which was administered by the ecclesiastical courts. By canon 
law a marriage was either valid and unimpeachable or else void 
ab initio,” and the concept of a voidable marriage, that is one which 
was valid at its inception but invalidated at a later date, was 
unknown to canon law £: there was either a good and lawful mar- 
riage or there was no marriage at all. Thus, want of consent, 
marriage within the prohibited degrees of consanguinity or affinity, 


6 One effect of this is that in a voidable marriage the wife automatically acquires 
the husband's domicile whereas in the case of a void marriage, the wife never 
having become a married woman, retains her pre-marrisge domicile unless she 
acquires a domicile of choice b iang with her husband in his country; see 
De Reneville v. De Reneville 948] P. 100, where the question whether the 
court had jurisdiction to hear the suit depended on the wife's domiale and this 
in turn depended on whether the marnage was void or voidable. Other dis- 
tinctions between a void and voidable marriage are: ın a voidable marriage 
the petitioner’s conduct may amount to approbation of the marriage and pre- 
clude him from disputing the validity of the marriage (G. v. M. (1885) 10 
A.C 171), but the doctrine of approbation does not apply to a void marnage; 
the children of a voidable marriage are legitimate (Matrimonial Causes Act, 
1950, s. 9), but the children of a void marriage are legitimate in certain 
circumstances only (Legitimacy Act, 1959, s. 2). 

7 Also called void ipso jure or void ipso facto. 

8 Nulhty in the ecclesiastical court was known as divorttum a vinculo matri- 
monu, as opposed to divortium a mensa et thoro, the equivalent of the modern 

- Judicial separation, which separated the parties but they remained husband 
and wife. Divorce in the modern sense, t.6., a dissolution of marriage, could 
take place only in the case of a Papal dissolution of an unconsummated 
marriage and was otherwise unknown ın pre-Reformation canon law; after 
the Reformation and until the Matrimonial Causes Act, 1857, dissolution of 
marnage could take place only by private Act of Parliament. 
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a prior existing marriage or espousal (pre-contract), impotence ° 
were all impediments which rendered the marriage void and the 
_ ecclesiastical courts, which alone could pronounce nullity decrees, 
- made such a decree at the suit of any interested person at any time, 
even after the death of the parties to the marriage. After the 
Reformation marriage ceased to be a sacrament 1° and the common 
law courts began to interfere with the freedom hitherto available 
to the ecclesiastical courts to decide for themselves on the validity 
of a marriage. In some cases, such as where a party married at 
a time when he already had a spouse, the common law courts 
recognised that the purported marriage was no marriage at all and 
was and always had been void, and they refrained from interfering 
with the ecclesiastical courts’ power to declare such marriage void. 
But the common law courts had a different attitude with regard 
to some of the other impediments; in the case of pre-contract,™ 
marriage within the prohibited degrees * and impotence * they 
allowed the ecclesiastical courts to pronounce on the validity of a 
marriage while both parties to it were still alive, but as soon as one 
of the parties was dead they interfered by writ of prohibition to 
prevent the ecclesiastical courts from declaring the marriage void.** 
This led to a distinction between civil disabilities (e.g., bigamy) 
and canonical disabilities (e.g., pre-contract, impotence): in the 
case of a civil disability, the ecclesiastical courts could at any time, 
at the suit of any interested party, declare the marriage void; in 
the case of a canonical disability, the ecclesiastical courts could only 
annul the marriage during the lifetime of both parties. The result 
was that a marriage subject to a canonical disability became unim- 
peachable as soon as one party to it was dead and, by extension, 


® Harthan v. Harthan [1949] P. 115 at pp. 181-182. 

10 fe of the Thirty-nine Articles; Fender v. Mildmay [1988] A.C. 1 
at p. 27. 

11 Hemming v. Price (1701) 12 Mod. 482. Pre-contract was abolished by Lord 
Hardwicke’s Act, 1753. 

12 Elhott v. Gurr (1812) 2 Phil. 16; Hemming v. Price (supra); Harnes v. 
Hicks (1692) 2 Salk. 648. By the Marriage Act, 1835, marriages within the 
prohibited degrees, which had previously been voidable (see s. 1), were made 
void: Brook v. Brook (1861) 9 H.L.C. 198 at pp. 222, 240. 

18 Harthan v. Harthan [1949] P. 115 at pp. 181-182. 

14 The reason for the interference by the common law courta was to protect 
the issue from bemg bastardised and dis-inhented as they ‘‘ cannot so well 
defend the marriage as the parties, both alive, might themselves have done "': 
Ray v. Sherwood (1888) Curt. 178 at pp. 188, ; Fenton v. Livingstone 
(1859) 8 Macq. 497 at pp. 555, 656; Brook v. Brook (1861) 9 H.L.C. 198 at 

. 204. But Blackstone (Commentaries, 1778, 8th ed., IV, 484), Browne 
Pincclosiastical Law of Ireland, 1808, 2nd ed., 275), Poynter (Doctrine and 
Practice of Eoclesiastscal Courts, 1824, p. 164) and Roger (Ecclesiastical Law, 
1840, p. 550), say that marriages contracted under these disabilities were 
considered sinful, hence the ecclesiastical courte separated the parties pro- 
salute animorum, but as after the death of one of the parties this proceeding 
could no longer contribute to the good of their souls, the common law courts 
would not permit the ecclesiastical courts thereafter to declare the marriage 
void. Perhaps concern for the children was the reason prompting the com- 
mon Jaw courts to interfere and the latter reason given by them to justify 
their interference. 
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such a marriage came to be regarded as valid until annulled. 
Hence arose the distinction between void and voidable marriages: 
marriages subject to a civil disability remained void ab initio and 
could be declared void at any time; marriages subject to a canonical 
disability became voidable only during the lifetime of both parties.*® 
In both cases the decree used the same words declaring the marriage 
to be and always to have been void." 

We must begin the examination of the disabilities or impediments 
which it is suggested may make the marriage voidable 18 by 
determining the true nature of these impediments: is each an 
impediment in its own right or do they all fall into one and the 
same category? On examination it will be seen that all these 
impediments—duress, fear, mistake as to ceremony and so on—are 
but examples of lack of true consent to marry and it is this absence 
of true consent which avoids the marriage. As Sir Francis Jeune 
P. said in Moss v. Moss 1° “ there must be the voluntary consent 
of both parties... It has been repeatedly stated that a marriage 
may be declared null on the ground of fraud or duress. But, on 
examination, it will be found that this is only a way of amplifying 
the proposition long ago laid down (Fulwood’s Case *) that the 
voluntary consent of the parties is required. In the case of duress 
with regard to the marriage contract, as with regard to any other, 
it is obvious that there is an absence of a consenting will.” 

In other decisions the court treated duress,’ fear, fraud,” 


15 ‘The marriage would be good in one sense, because it could not be set 
aside; and the issue would be legitimate in that sense, because there were 
no means provided by the English law to deprive them of the rights belongin, 
to legitimate issue'’: Fenton v. Lioimgstone (1859) 8 Macq. 497 at p. 58 
(H.L.); '' Such a marriage . . . is often spoken of as voidable. But the true 
view is that it was absolutely void ab snitio, although the only court competent 
to declare it void was the Ecclesiastical Court and the jurisdiction of that 
court S on the death of either party '’: R. v. Dibdin [1910] P. 57 at 

. 108 (C.A.). 

16 F'havo been unable to trace how soon after the Reformation this distinction 
became effective. It is clear from Archbishop Bancroft’s protest and the 
judges’ reply (Articuli Oleri, 2 Inst. 614) that by 1606 prohibitions were bein 
granted by the common law courts, and Cole writing in 1629 spoke 
voidable marriages as of established Jaw: Co. Labb. 83, a. 

17 For this paragraph see Ray v. Sherwood (1886) 1 Curt. 178 at pp. 188, 199, 200; 
Ellsott v. Gyrr (1812) 2 Phill. 16 at pp. 18, 19; P. v. ee 16] 2 I.R. 400 
at pp. 422-424, 429, 488-484; Harthan v. Harthan [1949] P. 118 at pp. 181- 
182; Ross-Smith v. Ross-Smith [1968] A.C. 280 at p: 880. In fie case 
of impotence the marriage was voidable only at the suit of one of the parties 
(A. ¥. B. (1868) 1 P. & D. 559) and this rule now applies to all voidable 
marriages: Ross-Smith v. Ross-Smuth [1968] A.C. 280 at pp. 806, 348. 

18 See notes 1 to 5 above. 

20 [1897] P. 268 at p. 268; this passage was quoted with approval in H. v. H. 

954| P. 258 at p. 266. 

20 (1688) Oro.Car. 482 at pp. 488, 498. 

21 Cooper V. Crane [1891] 5, 869 (at pp. 875-876: ‘It is clear law that if she 
did not ın fact consent to the marriage the court will declare it null... . 
The next point urged before me was that the facts shewed that her will was 
overmastered by the influence of the respondent and that there was, therefore, 


22 23 For footnotes see next page. 
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inability to understand due to intoxication,** mistake as to the 
ceremony ** as circumstances showing the absence of voluntary 
consent and invalidating the marriage on that ground. Thus, 
although the absence of true consent may result from various 
circumstances, it is this absence of true consent, and not the cause 
of such absence, which moves the court to interfere: duress and 
mistake as to ceremony, for instance, may produce the appearance, 
but not the reality, of consent and the marriage will be invalid not 
because of the duress or mistake, but because of the absence of true 
consent brought about by the duress or mistake. 

Before the Reformation want of consent, like any other impedi- 
ment, rendered marriages void ab initio and this must have remained 
so after the Reformation unless such marriages became voidable by 
the same process as did marriages within prohibited degrees or in 
the case of impotence or pre-contract. There is no indication of 
this in the decided authorities; on the contrary, the decided 
authorities establish that consent is an essential ingredient of mar- 
Tiage and that its absence, howsoever brought about, makes the 
marriage void ab initio: see Fulwood’s Case **; Tarry v. Browne 7"; 
Harford v. Morris ?8; Moss v. Moss **; Silver v. Silver *°; in the first 


no real contract °); Parojcic v. Parojoic [1958] 1 W.L.R. 1280 (at p. 1287: 
“I am quite satisfied . . . that the petitioner has shown that she never in 
fact consented to the marnage and that she was driven to go through the 
ceremony by the terror mstilled in her by the threats exercised and made to 
her by her father); Scott v. Sebright (1886) 12 P.D. 21 at pp. 23, 31; 
Silver v. Suver [1955] 1 W.L.R. 728 (at p. 720: ‘‘ The voluntary consent of 
both parties is necessary for a valid marriage, and the marriage is void if 
suchi aera is lacking, as, for example, where it is procured by threats or 
uress ’’). 

22 Scott V. Sebright (supra) at p. 24; H. v. H. [1984] P. 258 (at p. 266: *' The 
general doctrine that fear may negative consent to marriage has long been 
accepted in the courts of this country’); Hussein v. Hussein [1988] P. 150 
(at p. 161: ‘‘He dominated her by fear and exercised the power which he 
had over her to coerce her into marnage "’). 

23 Moss v. Moss Peed P. 268; Scott v. Sebright (supra) at p. 24. 

24 Sullsoan v. Sullivan (1818) 2 Hag.Con. 288 (“If ihres or four intoxicate a 
person and marry him in that perverted state of mind . . . want of reason 
or volition amounting to an incapacity to consent’). 

35 Way v. Way [1950) P. 71 at p. 79 (‘It is clear that if there is a mistake as 
to the identity of the person with whom the contract is made or an erroneous 
belief that the ceremony was one of betrothal and not of marriage, the 
marriage is void for want of consent"); Ford v. Stter [1896] P. 1 at p. 5 
(‘She did not consent to marry the respondent, but went through the cere- 
mony as one of betrothal'’); Swift v. Kelly (1885) 3 Knapp. 257 at p. 298 
(®.G.) (©. . . unless the party imposed upon has been deceived as to the 
person and thus has given no consent at all... ."); Lieberman v. Lieberman, 
The Times, January 24, 1899 (petitioner thought that marriage was ceremony 
of betrothal: ‘‘ petitioner not 8 consenting party ’’). 

26 (1688) Cro.Car. 482 at pp. 488, 493. 

27 (1661) 1 Sid. 64 at p. 65. 

28 (1776) 2 Hag.Con. at P: 438; see this case explained in Portsmouth v. 
Portsmouth (1828) 1 Hag.Eccl. 855 at p. 359. 

29 [1807] P. 263; the point directly in issue was whether the marriage was 
vitiated by the wife’s fraud ın stating to the husband, in order to gain his 
consent to the marriage, that she was not pregnant per alium when in fact 





30 For footnote see next page. 
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of these cases threats and fear, in the second force and duress, in 
the third force and fraud and in the fourth fraud were held to 
render the marriage void; in the fifth case Collingwood J. held 
that a marriage was void for want of consent but found that there 
was in fact consent on the part of both parties. It seems, therefore, 
that until the doubt first expressed in Parojcic v. Parojcic in 1958 °! 


30 


31 


she was, but in deciding this point Sir Francis Jeune P. also examined the 
effect of duress and fear and held that these factors which also caused “an 
absence of consenting will’ likewise rendered the marriage void ab sitio; 
he held that fraud or error invalidated a mariage only ıf the petitioner was 
thereby decerved as to the identity of the respondent and, sınce the petitioner 
in that case was deceived not as to the respondent's identity but as to her 
pregnancy, the marriage was valid. 
ee 1 W.L.R. 728 (‘The voluntary consent of both parties is necessary 
or a valid marriage and the marriage is void ıf such consent 18 lacking, as, 
for example, where it is procured by threats or duress.’’) See also Way v. 
Way, Kenward v. Kenward [1960] P. 71 at p. 79 ("It is clear that if there 
is a mistake as to the identity of the person with whom the contract is made 
or an erroneous belief as to the ceremony, for example, a belief that the 
ceremony was one of betrothal and not of marriage, the marriage is void 
for want of consent,'' per Hodson J.; passage approved by Evershed M.R. 
[1951] P. 124 at p. 183; passage quoted in Kassim v. Kassim [1962] P. 224 
at p. 229); Ross-SImith v. Ross-Smath [1963] A.C. 280 at p. 848. (“In a void 
marriage the decision depends upon the ascertainment of a state of facts 
instantly verifiable at the date of the marriage, such as lack of capacity or of 
the necessary consent or duress,” per Lord Guest). 
In Parojeto v. Parojeic [1958] 1 W.L.R. 1280 at p. 1289 Davies J. said: 
“‘ Counsel was, therefore, concerned to argue not only that a party's ignorance 
of the nature of a marriage ceremony renders such a ceremony void, but also 
that the effect of coercion or duress is the same. With the former propo- 
sition I agree; but, as at present advised, I am doubtful about the latter. 
I am inclined to think that the effect of duress upon a marriage is the same 
as it is upon a contract, vis., to render it not voi but voidable. This is the 
view taken by the editors of the title Divorce in Halsbury, 8rd ed., Vol. 12, 
p. 225." It is respectfully submitted that the analogy with contract is not 
the right test: Mordaunt v. Mordaunt (1870) 2 P. & D. 109 at p. 129 
(‘ when the analogy of legal remedies in other cases of contract is put forward 
for adoption, the answer is that the analogy does not exist"); Harthan v. 
Harthan [1949] P. 115 at pp. 181-182; Andrews v. Ross (1888) 14 P.D. 15 at 
‘a 16 (‘‘the principles prevailing in regard to contracts of marriage differ 
m those prevailing in all other contracts known to the law ''); Moss v. 
Moss [1897] P. 268 at pp. 267-268; Sottomayer v. De Barros (1879) 5 P.D. 
94 at p. 101 (‘‘ very many and serious difficulties arise 1f marriage be regarded 
only 10 the light of a contract. It is, indeed, based u the contract of the 
portion but it is a status arising out of a contract ''). Examples of differences 
etween the contract of marrage and an ordinary contract are: the parties 
cannot of their own volition rescind or vary a marriage contract nor have 
they any remedy in respect of breach of contract as such; a marriage contract 
invalidated because a party was of unsound mind is void and either party 
can petition for nullity, whereas unsoundness of mind makes an ordinary 
contract voidable at the option of the person of unsound mind only. In 
Halsbury, 8rd ed., Vol. 12, p. 225 the cases of H. v. H. [1954] P. 258, 
at p. 266 and Siver v. Ssloer [1955] 1 W.L.R. 728 are given as authorities 
for the proposition that a marriage induced by threats, fear or duress is 
voidable and not void; but in the former case Karminski J. quoted with 
approval Ayliffe’s Parergon, p. 861 ‘‘ matrimony contracted through any 
menace or impression of fear ia null and void ipso jure" and at pp. 269-270 
he said: ‘In the absence of consent there can be no valid marriage. There 
was here nether consent or valid marrage, and in the latter case 
Collingwood J. said that threats or duress made the marriage void: see note 
21 above. 
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judicial opinion was uniform in holding that absence of consent, 
from whatever cause arising, rendered a marriage void. 

But although judges appeared to have no doubts on the subject, 
textbook writers were by no means uniform in their view as to the 
effect on marriage of absence of consent. Thus, Rolle (1668),3? 
Viner (1748), Burn (1768),** and Blackstone (1776) *° say that 
absence of consent renders the marriage void; Swinburne (1686) *° 
and Ayliffe (1726) 7 said that fear made the marriage void, but 
were silent as to other forms of absence of consent; Bishop (1881) ?8 
said fraud, error or duress made the marriage void; Poynter 
(1824) ®° and Shelford (1841) *° made contradictory statements as 
to the effect of force or error; Roger (1840) ‘1 that a marriage 
contracted under restraint and by means of force and custody or 
one procured by a trick or contrivance or by fraud or deception 
“ so that the necessary consent was not given ” is void, but that 
a marriage ‘“‘ procured by force or threats or other improper or 
illegal means ” is voidable only; Bright (1849) *? says that force 
and error makes the marriage voidable; Comyn (1762) + says duress 
makes marriage voidable. 


32 Rolle’s Abridgement, 1668, Vol. 1, p. 840: “If a man takes A. S. for wife 
by duress, even if the marriage is celebrated in facie Ecclesiae, it is merely 
void and they are not man and wife because there is not consent and there 
can be no marriage without consent." 

38 Charles Viner's Abridgement of Law and Equity, 1748, Vol. 4, p. 85, where 
he quotes the above age from Rolle’s Abridgement. 

%4 Burn's Ecclestastical Law, lat ed., 1768, Vol. 2, p. 1: “ Where there ıs not 
the consent of both parties, it is no marriage.’’ In the 9th ed., 1842, on p. 500 
it is stated that ‘‘force, or, in very rare instances, where there 1s an extra- 
ordinary combination of circumstances proved in effect equivalent to force” 
makes marriage ipso facto void and no declaratory sentence ıs necessary 
though it may be expedient to obtain one; on p. 501 ıt is stated that absence 
of consent vitiates the marriage. 

85 Blackstone's Commentaries, 2nd ed., 1766, Vol. 1, p. 488 "taking it (t.¢., 
the marriage) in this civil light, the law treats it ss it does all other contracts, 
allowing it to be good and valid in all cases where the parties at the time 
of making ıt were, in the first place, willing to contract ''; and at p. 489 the 
author, in setting out the civil disabilities, says: ‘‘ Lastly, the parties must 
not only be willing and able to contract but actually must contract themselves 
in due form of law.” 

86 Swinburne’s Treatise of Spousals, 1686, p. 98. 

37 Ayliffe’s Parergon Jurts Canonici Anglicant, 1726, p. 861: ‘' Matrimony con- 
tracted through any menace or impression of fear is null and void tpso jure, 
so that it is not necessary to rescind the same by an action in the Civil and 
Canon Law called Quod Metus Causa, because all marriages ought to be free.” 

38 Bishop’s Marriage and Divorce, 6th ed., 1881, para. 166. 

39 Poynter's Doctrine and Practice of the Ecclesiastical Courts, 1824; at p. 88 the 
author includes force and error amongst the canonical disabilities making the 
marriage voidable, but at p. 188 under the heading ‘' Of force and error" 
he says: ‘‘ matrimony contracted in consequence of menace or impression of 
fear is null and void ipso jure.” 

40 Shelford’s Law of Marriage and Divorce, 1841; at p. 154 force and error 
are included amongst the canonical disabilities making the marriage voidable, 
but at p. 214 ıb 18 said that marmages obtained by force, menaces and duress 
are void tpso jure. 

41 Roger’s Ecclesiastical Law, 1640, p. 564. 

42 Bright's Husband and Wife, 1849, 1 page, 6. 

48 Comyn’s Digest, 1st ed., 1762, Vol. 1, p. 558. 
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It is submitted that in so far as some writers in the eighteenth 
and nineteenth centuries asserted that absence of real consent made 
the marriage voidable, as against it being void ab initio, they were 
mistaken and, indeed, such assertion was contrary to the canon 
law which the ecclesiastical courts continued to administer after 
the Reformation, subject only to any statutory and judicial modifi- 
cations. How then did these writers come to make such a mistake ? 
It is suggested that the mistake resulted from a false analysis of 
the consequences flowing from a marriage invalid because of 
absence of consent. These consequences are, first, the right of the 
parties to ratify by their conduct a marriage which would other- 
wise be void for lack of consent and, secondly, the rule that a 
marriage, regular in form, is presumed to be valid until the contrary 
is proved. 

The rule of canon law was that a marriage brought about by 
duress, fraud or mistake as to the person was void at its inception 
but could be ratified by the parties’ subsequent voluntary consent 
inferred from their conduct, such as living together or having sexual 
intercourse. Ayliffe ++ expressed the rule thus: “‘ Though matri- 
mony contracted through such a fear as may happen to a man of 
courage, constancy and resolution be null and void ipso jure; yet 
this fear may be purged and done away by a spontaneous cohabita- 
tion for so long a time as that the cause of such fear may be 
presumed to cease and be destroyed thereby and a spontaneous 
consent added in its room.’’ In so stating the law Ayliffe was 
merely restating the old rule of canon law.*° This rule is also 
stated by Swinburne,*® Poynter,“ Roger,*® and Shelford *° and 
appears to have been accepted by Lord Merrivale P. to apply in a 
case where the petitioner went through the ceremony of marriage 
under the erroneous belief that it was a ceremony of betrothal.” 
The second rule applicable in these cases is that a marriage regular 
in form is presumed to be valid and the burden of showing that it 


44 Parergon, 1726, p. 861. 

45 Ayliffe gives as his authority Book IV, title 7, Ch. 2 of Decretals of Pope 
Gregory IX, 1227; Esmem, Le Mariage en Droit Canonique, 1891, pp. 508, 
814; Mrs. Ash's Case (1702) Freeman C.C. 259 (“A lunatic durmg his 
lunacy is not capable of marriage, but in lucid intervals he may; and if 
such a marriage should be had during the lunacy, the civilians held, that by 
subsequent consent it may be made good, as the marriage of an infant before 
the age of discretion may be made good by a subsequent assent.'’) 

40 Treatise of Spousals, 1686, p. 88. 

47 Doctrine and Practice of the Ecclesiastical Court, 1824, p. 138 quoting Ayliffe. 

48 Ecclesiasticul Law, 1840 on p. 564, quoting Ayliffe. 

49 Law of Marriage and Divorce, 1841, p. 214 quoting Ayliffe. 

50 Valier v. Valier (1925) 188 L.T. 880 (‘‘I must consider whether there has 
been en boas a the Petitioner’s subsequent conduct which amounted to a 
ratification. e case would be a very different case if, after the petitioner 
realised that a marriage ceremony had been performed, the parties had 
proceeded to take each other as man and wife . . . there has been no such 
understanding or consent by the petitioner to accept the responsibilities of 
the respondent's husband as would make the ceremony binding on him.'') 
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is invalid for want of consent is on the party making such allega- 
tion.** Thus, the marriage is on the face of it good unless the party 
impugning it succeeds in showing that he has neither consented to 
it at the time nor ratified it subsequently and it is not difficult to 
understand how, loosely speaking, the marriage might be spoken of 
as being valid unless annulled, i.e., voidable, whereas, on a true 
analysis, the marriage is only prima facie valid, the ceremony being 
prima facie evidence of a valid marriage. The same presumption 
of validity of marriage arises where it is alleged that a party was 
of unsound mind at the time of marriage and was for that reason 
incapable of giving consent to the marriage," but that presumption 
is only a prima facie one, even though the case be of a kind in 
which “‘ very clear and cogent evidence must be given before the 
presumption of consent can be rebutted and the marriage 
annulled.” °? Once the presumption is rebutted the marriage stands 
revealed for what it is; a marriage void ab initio. A spouse’s 
mental incapacity, due to unsoundness of mind, to consent to mar- 
riage undoubtedly makes the marriage void ab initio,” because 
““ consent is an essential ingredient of a valid marriage ” ** and if 
that be the effect of incapacity to consent, why should failure to 
consent have a different effect? In each case an essential ingredient 
of a valid marriage, namely consent, is lacking and it seems 
logical that, if absence of consent due to unsoundness of mind makes 
the marriage void, absence of consent due to, e.g., duress, should 
have a like result. 

It is submitted that the authorities establish that until the 
Matrimonial Causes Act, 1857,5° a marriage invalidated for want 
of consent was void and not voidable. It was void before the 
Reformation; it did not fall within the category of marriages which 
became voidable through the intervention of the common law courts 
but, on the contrary, such decided cases as there are established 
that it continued to be regarded as being void; after the 1857 Act 
its void character was confirmed in both Moss v. Moss °° and Silver 


51 Browning v. Reane (1812) 2 Phil. Eccl. 69; Portsmouth v. Portsmouth (1828) 
1 Hag.Con. 855 at p. 859; Cooper v. Orane [1891] P. 869; Re Spier [1947] 
W.N. 46; Re Park [1954] P. 89 at p. 96. 

52 Cooper v. Crane [1891] P. 369 at p. 876. 

58 In Browmng v. Reane (1812) 2 Phil.Eccl. 69 at p. 70 (‘‘ want of reason 
must, of course, mvalidate a contract, and the most important contract of 
life, the very essence of which is consent"), Re Spier [1947] W.N. 46 and 
Re Park [1964] p. 89; affd. 112 (C.A.) marriages were sought to be invalidated 
after the death of one of the spouses and in the first two cases the marriage 
was held to be invalid, which could only happen in a marriage void ab initto. 

54 Re Park (supra) at p. 96. Lord Penzance's well-known definition of marriage 
m Hyde v. Hyde Fises) 1 P. & D. 180 at p. 188: “the voluntary union 
for life of one man and one woman to the exclusion of all others’ likewise 
stresses the necessity of consent in a valid marriage. 

55 This Act set up the new civil Court of Divorce and Matrimonial Causes and 
transferred to ıt from the ecclesiastical courte the jurisdiction in matrimonial 
causes. 

56 [1897] P. 268; see note 29 above. 
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v, Silver.” What has since occurred to change the quality of such 
marriage and to turn the void marriage into a voidable one? 
Section 22 of the Matrimonial Causes Act, 1857, directed that in 
nullity suits the new Court for Divorce and Matrimonial Causes was 
to * proceed and act and give relief on principles and rules which 
in the opinion of the said court shall be as nearly as may be con- 
formable to the principles and rules on which the ecclesiastical 
courts have heretofore acted and given relief.”?** The same jurisdic- 
tion was inherited by the present Divorce Court by virtue of the 
Supreme Court of Judicature (Consolidation) Act, 1925, s. 82,"° 
so that if the particular marriage was considered by the ecclesiastical 
courts to be void ab initio, then statutory provision enjoins that 
the Divorce Court shall continue to consider it to be void ab 
initio. 
D. Touistoy.* 


57 pee 1 W.L.R. 728; see note 80 above. 

58 Templeton v. Tyree (1873) 2 P. & D. 420 at p. 422 (‘‘ This court has no 
power except such as was given it by the Matrimonial Causes Act, 1857, and 
the power so given was that exercised in similar cases in the Ecclesiastical 
Courts ’’); Andrews v. Ross (1888) 14 P.D. 15 (“ By s. 23 of the Matrimonial 
Causes Act of 1857 it is provided that in all suits and proceedings other than 
proceedings to dissolve any marriage, the Court shall proceed to act and ive 
relief on principles and rales on which the Ecclesiastical Courts have heretofore 
acted. By them I am bound"); Moss v. Moss [1807] P. 263 at p. 270 
(*. .. the principles of the Ecclesiastical Courts which, in nullity cases, are 
the guide of this tribunal ’’); Napier v. Napier [1915] P. 184 (C.A) (per Lord 
Cozens-Hardy M.R. at p. 186: ‘‘ We are only exercising a statutory jurisdic- 
tion, and we must in the present case confine ourselves to the limits imposed 
by s. 22"; per Pickford J. at pp. 188, 191: ‘‘ By s. 22 it is provided that in 
all suits except those of dissolution of marriage (including therefore suite for 
nullity) relief shall be given on the principles prevailing in the Ecclesiastical 
Courta.... The grounds of nullity are limited by the Act just as strictly as 
the grounds of dissolution; but instead of being set out ın the Act they have to 
be sought ın the principles adopted in the Ecclemastical Courts... . I do not 
think it was in the power of the Court to alter the law; such alteration must 
be made if at all by the Legislature which has established the law '’; per 
Warrington L.J. at p. 198: “The jurisdiction is not ın my opon & dis- 
cretional jurisdiction, but is to be exercised according to certain rules and 

rinciples '’). 

59 Barter v. Baster [198] A.C. 974 at p. 285, per Viscount Jowitt L.0.; 
Matalon v. Matalon [1952] P. 283 at p. 287, per Hodson L.J. (“That (f.¢., 
3.82) it is conceded, throws the court back to the practice and jurisdiction of 
the Ecclesiastical Courts *’). 

* Q.0. 


AGENCY IN HIRE-PURCHASE 
TRANSACTIONS 


Tue Hire-Purchase (No. 2) Bill, 1968, proposes a number of 
important and welcome changes in the law. In this article it is 
intended to examine one of the issues which will be affected by the 
provisions of the Bill, namely, the extent of the dealer’s agency in 
the typical three-cornered hire-purchase transaction. ‘This is of 
particular importance, because it raises a fundamental question of 
common law principle upon which conflicting views have been 
expressed, both judicially and otherwise, and which the provisions 
of the Bill will not set entirely at rest. 

The situation which forms the background to this problem is a 
familiar one in everyday life: the customer desires to obtain goods, 
usually a car, from a dealer on hire-purchase terms, but (for his 
own financial convenience and benefit) the dealer does not conclude 
a hire-purchase agreement directly with the customer. Instead, he 
sells the car to a third party, the finance company, which in turn 
lets it to the customer on hire-purchase. The dealer then drops out 
of the picture, and the customer’s contract is with the finance com- 
pany alone. The end result is the same for him as if he had con- 
‘cluded a contract directly with the dealer, but of course the situation 
in law is entirely different from, and of considerably greater 
complexity than, a direct sale by the dealer to the customer. 

The complexity of the situation becomes apparent as soon as 
any disharmony arises between the conduct of the dealer in relation 
to the contract and the view the finance company takes of its rights 
and obligations under the contract. The occasions for such dis- 
harmony are plentiful, for in concluding the agreement the customer 
has, almost without exception, bargained exclusively with the 
dealer, and relied entirely on him to “‘ make the arrangements ” 
with the finance company. If any difficulty arises the hirer turns, 
quite understandably, to the dealer whom he knows, rather than to 
the finance company, which is for all practical purposes a stranger 
to him. The finance company, on the other hand, has an interest 
in the transaction which is of a very different kind from the 
dealer’s: its function of “‘ providing finance ”’ is, in reality, one of 
lending money on the security of the goods which are the object of 
the hire-purchase agreement.” Consequently, it is natural for the 


1 ge the comments of Harman L.J. in Yeoman Credit, Ltd. v. Apps Fete 
Q.B. 508 at b, 5223, and of Pearson L.J. in Financings, Ltd. Sivmson 
T1983) 8 All B 886 at p. 890. 
2 Cf. Lord Denning ın Bridge v. Campbell Discount Co., Lid. [1962] A.C. 600 
at p. 627. 
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company to take the line that the dealer is a stranger to the agree- 
ment between it and the hirer, and that nothing the dealer says or 
does can affect its position. 

Put in very broad terms the issue can be stated thus: to what 
extent should the finance company’s position be affected by the 
conduct of the dealer—what weight should be given to the fact that 
the hirer has, in a great many cases, placed considerable reliance 
on the dealer? This issue has been conceived as a question of 
agency. Thus, Mr. Guest writes è: ‘‘ A more realistic approach, 
however, is to treat him [the dealer] as an agent of the finance 
company, with the result that the company will be legally affected 
by his acts.” Lord Denning M.R., in Financings, Ltd. v. Stimson,* 
in a judgment which represents the most advanced judicial opinion 
on the matter, states, somewhat more cautiously, that “‘ [on] a 
realistic view of the position, the dealer is in many respects and for 
many purposes the agent of the finance company.” The Law 
Reform Committee * is also of opinion that it is “ in accordance with 
the realities of the situation that the dealer should be treated as the 
agent of the finance company for the purpose of doing business 
with the hirer.” It is the present writer’s submission that to pose 
the issue in the form, ‘‘ Is the dealer the agent of the finance com- 
pany? ” involves a dangerous oversimplification of the problem, 
and leads to a distortion of the principles which it is sought to 
apply. 

It will be helpful to consider first what is meant by saying that 
one person is the “ agent ° of another. A person is an agent, in 
the sense relevant to the present context, when he has power to 
perform acts in the name of and on behalf of another (the principal), 
which will be binding on the latter, and will affect the legal rela- 
tions of the latter with a third party. Such power can arise, on 
general principles of the law of agency, from four sources °; first, 
the agent (the dealer) may have express authority from the prin- 
cipal (the finance company) to act as his agent; secondly, in the 
words of Bowstead,’ “‘ the relationship of principal and agent may 
be constituted . .. by implication of law from the conduct or 
situation of the parties °’: examples of the application of this 
principle are numerous °; thirdly, the dealer may have power to 
affect the legal relations of the finance company with third parties 
by virtue of his position qua dealer, by performing acts on behalf 


3 (1968) 79 L.Q.R. 388. 
4 [1962] 8 All E.R. 886 at p. 388. 
5 Tenth Report (Innocent Misrepresentation), 1962 (Omnd. 1782), para. 20. 


6 a from special cases, such as agency of necessity, which are not relevant 
ere. 


7 Agency, 12th ed., Article 8. 

8 Bee, e.g., Pole v. Leask (1860) 28 Beav. 562; Deyes v. Wood [1911] 1 K.B. 
806; Sims v. Landrey [1894] 2 Ch. 818; and Bank Melli Iran v. Barclays 
[1951] 2 T.L.R. 1067. 


Jury 1964 AGENCY IN HIRE-PURCHASE TRANSACTIONS 897 
e 


of the finance company which a dealer, as agent, normally or custo- 
marily performs on behalf of a finance company, as principal, 
whether he has kept within the limits of his express ® authority in 
the given case or not }°—this is generally referred to as “‘ usual ” 
or “‘ implied ” authority ™; or, fourthly, the dealer may have power 
to affect the legal relations of the finance company with third parties 
by virtue of the fact that he has been “ held out ” by the finance 
company as its agent, as, for example, where the dealer has acted 
as the company’s agent in previous transactions between the same 
parties, and the company has not informed the third party that the 
dealer’s authority has been withdrawn—this is generally termed 
“ apparent ”? or “ ostensible ’? authority.1? In contrast with the 
case of usual authority, it is not necessary that the agent with 
“ apparent ”? authority should have any authority at all to act as 
agent for the transaction in question,’® indeed there may be circum- 
stances in which the principal is bound by the acts of an “ agent ” 
whom he has never authorised in any way at all, and of whose 
existence he has never even heard.* Finally, it must not be 
forgotten that a person may be the agent of a principal for some 
purposes, but not for others: in every case the question is not only 
of the existence of a power to affect the principal’s legal relations 
with third parties, but also of the ewtent of that power. 


® This of agency power cannot be relevant unless the person for whom 
the authority is claimed was appointed as agent in the first place. Thus, an 
auctioneer has authonty, by virtue of his position as auctioneer, to sign a 
memorandum evidencing an agreement for the sale of land as agent for the 
vendor, his pnnapal, so as to satisfy the requirements of s. (1) of the 
Law of Property Act, 1925, but this will not, of course, enable an agreement 
to be enforced against a vendor who has not instructed the auctioneer to sell 
his land. The auctioneer has a corresponding authority to sign a memorandum 
on behalf of a purchaser—this is not a case of usual authority under the 
resent principle, but of authority implied by law under the preceding head. 
t will be seen that the difference in effect is negligible. 

10 Provided that the customer is not aware of the dealer's want of authority. 

11 Powell, The Law of Agency, 2nd ed., pp. 41-58. It would be quite mappro- 
priate here to enter into a discussion of the ments and demerits of the various 
terminologies which are to be found in the books, and cases, on agency; the 
subject bristles with what are thought to be purely verbal difficulties. 

12 Powell, op. cst., pp. 58-72. Stoljar, The Law of Agency, p. 24 and passim, 
uses the term ‘‘ apparent authority ’’ to cover both usual and apparent autho- 
rity, as defined in the present text. 

183 Summers v. Solomon (1857) 7 E. & B. 879 is a good example of this. 

14 Cf. Barrett v. Deere (1828) Mood. & M. a ent of a debt to a person 
apparently in charge of the plaintiff's place o Dokinsas; though not ın fact 
employed by the plaintiff, held to be good, because it was reasonable for the 
payer to assume that the ‘‘ agent ° had authority. Similarly, in Galbraith & 
Grant, Ltd. v. Block [1922] 2 K.B. 165 ıt was held by the Divisional Court 
that ‘‘a vendor who is told to deliver goods at the purchaser's premises 
discharges his obligations if he delivers them there wtthout negligence to a 
person apparently having authority to receive them.” (Italics supplied.) In 
neither case was there any suggestion that the appearance of authority 
emanated from any representation or other conduct of the principal, and it 18 
difficult to justify these decisions on ordinary principles of apparent authority. 
At best they are authority for the situation where the ‘‘ agent '' appears to 
the third party, on reasonable grounds, to be part of the principal's organisa- 
tion—a situation which 1s unlikely to arise in connection with the dealer in a 
hire-purchase transaction. 


898 THE MODERN LAW REVIEW Vor. 27 
e 


When we seek to establish the existence and extent of the 
dealer’s power to affect the finance company’s legal relations with 
the hirer, it is clear that the crux of the matter lies in the second 
of the sources of agency power enumerated in the preceding para- 
graph. Express authority is rarely, if ever, to be found in the 
situation under consideration, and in any event presents no prob- 
lem. Usual authority is no more than an extension in law of the 
scope of an express authority, and is for that reason unlikely to be 
in point here. Apparent authority is also improbable on the facts 
of the typical three-cornered hire-purchase transaction, because it 
is only in the most exceptional circumstances that there will be any 
history of transactions or course of dealing between the parties 
which could give rise to an appearance of authority. 

Is the dealer, then, to be considered the agent of the finance 
company “ by implication of law from the situation of the parties,” 
and, if so, what is the extent of his power to bind the company? 
It must be said at the outset that many aspects of the dealer’s 
position appear at first sight to exclude all possibility of his being 
the finance company’s agent. He can at best be a peculiar kind of 
agent, for he has a very definite stake of his own in the trans- 
action.’ He is selling his car to the company, not the company’s 
to the customer; he decides what cash price is to form the basis of 
the ultimate hire-purchase agreement between the finance company 
and the customer; and when he submits a proposed transaction to 
the company, he seems to be doing so rather as one trader putting 
a business proposition to another, than as an agent referring an 
order that he has obtained to his principal. 

On three occasions in recent years the Court of Appeal has had 
to consider arguments to the effect that the dealer is the finance 
company’s agent, and it will be necessary to examine these cases in 
some detail. The first decision, that in Campbell Discount Co., Ltd. 
v. Gall, seemed to have laid the possibility of the dealer’s agency 
by implication of law to rest. There the defendant had agreed with 
a dealer to buy a car on hire-purchase terms for £265. He paid a 
deposit of £65 to the dealer, understanding that the balance would 
be discharged by weekly instalments of £2, and signed in blank the 
finance company’s form of hire-purchase agreement, leaving the 
dealer to fill in the details. The dealer, by mistake or fraud, inserted 
a total price of £825 and monthly instalments of £18. The finance 
company accepted the transaction on this footing, and sent a copy 
of the agreement to the defendant. The defendant then objected 
that this was not the agreement he had made; he refused to pay 
any instalments and did not use the car. The finance company 


15 Apart, of course, from the fact that he receives a commission from the finance 
company on business which the company accepts from him. 
16 [1961] 1 Q.B. 481. 
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retook possession of the car, and sued the defendant for £52, repre- 
senting four instalments of hire unpaid. The defendant counter- 
claimed for the return of his deposit. The county court judge 
decided in favour of the plaintiffs on both the claim and the 
counterclaim, holding that the defendant had clothed the dealer 
with authority to complete the form of agreement, and that although 
the dealer had exceeded his actual authority the defendant was 
bound by the agreement the dealer had in fact made. 

The Court of Appeal (Holroyd Pearce, Harman and Davies 
L.JJ.), allowing the defendant’s appeal, dismissed both claim and 
counterclaim. It was sufficient, in order to meet the plaintiffs’ 
claim, for the defendant to show that the dealer was not his agent," 
but to succeed on his counterclaim the defendant had to go further 
and show that the dealer was in reality the finance company’s 
agent, and a strong argument to this effect was addressed to the 
court. “‘ First, it is said, he decided what the total price and 
what the rates of repayment were to be. But in my view that was 
not a decision by Boodof [the dealer] on behalf of the hire-purchase 
company; it was merely Boodof’s definition of the proposition which 
he proposed to put up to the company. Then it is said that the 
dealer receives a commission on this transaction from the hire- 
purchase company; but that in my view is no indication that he 
was, before the transaction became effective, the agent of the hire- 
purchase company.” 18 It was argued that by section 2 of the 
Hire-Purchase Act, 1988, the owner must state in writing the cash 
price of the goods to be hired, and that as this statement had been 
made by the dealer he must have made it as the agent of the finance 
company for that purpose, but it was held that as by the proviso 
to section 2 the requirement of the section is satisfied if the hirer 
has inspected the goods,?® and the price is shown on them, there 
was nothing in the section which compelled the finance company 
to do anything through the agency of the dealer. ‘* Unless certain 
things have been done by the dealer the agreement is unenforce- 
able, but that does not constitute the dealer their agent.” 7° 


17 On this point it was held that the defendant had not, amply by signing the 
form of hire-purchase agreement, conferred authority of any kind on the 
dealer, nor were the plaintiffs misled by the defendant's conduct into su posing 
that the dealer had authority (see per Holroyd Pearce L.J. at ar ); an 
argumen: that the defendant was esto on the ground of neg igence also 
failed: he owed no duty to the plain and in any event the doctrine of 
estoppel by negligence applies only to negotiable instruments. Further, ıt 
was doubted whether an agreement which was unenforceable under the Hire- 
Purchase Act, 1988 (s. 2 (2) Loree real price being less than £300, and 
the defendant having signed the agreement before it was completely filled m 
—cf. Eastern Distributors, Ltd. v. Goldring [1957] 2 Q.B. 600) could be 
rendered enforceable by an estoppel (at p. 448). 

18 [1961] 1 Q.B. 481 at p. 440, per Holroyd Pearce L.J. 

19 Holroyd Pearce L.J. is rted (ibid. at p. 440) as saying that the section 
is satisfied if the hirer has ‘accepted’ the goods, etc. ‘' Accepted ™ is 
presumably a misprint for ‘‘inspected,’’ the word used in the section. 

20 Ibid. at p. 440. 
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Finally, the receipt by the dealer of the initial rental, and the pro- 
vision by the plaintiffs of hire-purchase forms for use by dealers in 
transactions with them were urged as evidence that the dealer was 
the agent of the plaintiffs. Both points were rejected. At the time 
of the receipt of the initial rental there was no effective agreement 
in existence, and the plaintiffs knew nothing of the transaction. 
Had they accepted the proposition they would have been credited 
by the dealer with the amount paid, but there was no certainty that 
they would accept. The provision of hire-purchase forms merely 
showed that the finance company hoped for business from the 
dealers, and ‘‘ that hope does not constitute an agency.” °?! 

Many of the arguments just referred to, which were so decisively 
rejected in Campbell Discount Co., Ltd. v. Gall, nevertheless 
found favour with the majority of a differently constituted Court of 
Appeal in Financings, Ltd. v. Stimson.’ There the defendant 
wished to buy a car which he had seen on the premises of a dealer, 
and he had signed the plaintiff finance company’s form of hire- 
purchase agreement, which the dealer had produced to him. That 
was on March 16, 1961. The agreement provided, inter alia, that 
it should only be binding on the finance company when they had 
accepted it by their signature, and that the goods should be at the 
risk of the hirer from the time of purchase by the owner. On the 
18th the defendant paid the first instalment to the dealer, and was 
allowed to take the car away. He was, however, dissatisfied with 
it, and on the 20th he returned it to the dealer and offered to forfeit 
his deposit in order to settle the matter. By an oversight the com- 
pany was not informed of this turn of events. On the night of the 
24th the car was stolen from the dealer’s premises and recovered 
badly damaged. On the 25th the company finally signed the agree- 
ment; they took the car back and sold it, and now claimed damages 
from the defendant. Their action failed in the county court, and 
their appeal was dismissed by the Court of Appeal. 

This decision was based on two grounds, which are independent 
of each other, and each of which is in itself sufficient to dispose of 
the case. One ground, on which all three members of the court * 
agreed, was that the signing of the form of agreement by the defen- 
dant constituted an offer to the finance company, which would only 
tipen into a contract upon acceptance by the company in the 
manner indicated in the agreement, namely by the company’s 
signing it, and that this offer was conditional upon the car’s being 
in substantially the same state at the time when the offer was 
accepted as it was when the offer was made. The damage suffered 
on the night of the 24th meant that the condition was not satisfied, 


21 Ibid. at p. 441. 

22 [1961] 1 Q.B. 481. 

28 [1962] 8 All E.R. 886. 

24 Lord Denning M.R., Donovan and Pearson L.JJ. 
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and the company’s acceptance on the 25th accordingly came too 
late. 

It is the other ratio decidendi, however, which concerns us here. 
The Master of the Rolls and Donovan L.J. held that the claim 
also failed because the dealer was the agent of the finance company 
for the purpose of receiving notice of the defendant’s revocation of 
his offer, so that when the defendant informed the dealer on the 
20th that he wished to give up the transaction, the revocation of 
the offer was ipso facto communicated to the finance company, 
irrespective of when, or even whether, the dealer in fact passed on 
the information to the company. Lord Denning M.R. came out 
strongly in favour of a very wide view of the dealer’s agency: “ It 
seems to me that, in this transaction before us, as indeed in most 
of these hire-purchase transactions, the dealer is for many purposes 
the agent of the finance company. Counsel for the defendant in his 
argument pointed out a number of matters in which it cannot be 
denied that the dealer is the agent of the finance company. The 
dealer holds the necessary forms; he hands them over to the hirer 
to sign; he forwards them to the finance company; he receives the 
deposit as agent for the finance company; he receives from the 
finance company information that they are willing to accept the 
transaction; and he is authorised to pass on that communication to 
the hirer. He was in this very case the agent of the finance com- 
pany to see that the insurance cover was all in proper order. He 
rejected the first cover which was offered and accepted the compre- 
hensive cover which he said was satisfactory. Most important of 
all, he was the agent of the finance company to hand over the motor 
car to the hirer.” *¢ 

Pearson L.J. dissented on the question of the dealer’s autho- 
rity.*7. While agreeing that the dealer may have had authority to 
do some things as agent of the finance company, his lordship held 
that it was not a reasonable view of the facts to say that “ at the 
moment when the defendant gave notice to the dealer of his desire 
to revoke his offer, that was automatically at that moment notice to 
the plaintiffs. . . . It is reasonable to say that, if the defendant 
wished to withdraw his offer, it would be right for him to inform 
the dealer and make the dealer his agent for the purpose of passing 
on the message. The dealer would be the authorised channel of 
communication, but it does not follow that the plaintiffs had made 
the dealer their agent to such an extent that the mere giving of a 
revocation notice to the dealer would then and there amount to a 
withdrawal of the offer. It is clear that the dealer was not autho- 
vised to conclude the transaction, and, therefore, one may ask: 
why should he be authorised on his own initiative or by his mere 
receipt of some notice to undo the transaction? ”’ 


25 [1962] 8 All E.R. 886 at pp. 889, 890 and 802-893. 


20 . af p. 888. 
27 Ibid. at p. 891. 
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Campbell Discount Co., Ltd. v. Gall? was distinguished by 
Lord Denning M.R. in Financings, Ltd. v. Stimson *° “ as being 
a very special case on its own facts.” Granted that the narrow 
issue in Campbell Discount Co., Ltd. v. Gall, namely, whether the 
dealer had filled in the form of agreement as agent of the hirer or 
of the company or of. neither, was different from the narrow issue 
in Financings, Ltd. v. Stimson, it is nevertheless respectfully sub- 
mitted that the former case cannot be disposed of so lightly. It 
would be wrong to ignore altogether the principles which the court 
applied in reaching its decision on that narrow issue, even if the 
observations on the question of whether the dealer was the agent of 
the finance company were merely obiter dicta in Gall’s case; in 
fact, however, they form an essential part of the ratio decidendi on 
the defendant’s counterclaim, and it is difficult to see any pertinent 
distinction between the two cases in regard to the counterclaims.** 

In the most recent case, Northgran Finance, Lid. v. Ashley,” 
the Court of Appeal was able to deal with the claim that the dealer 
was the agent of the finance company for the purpose of concluding 
the hire-purchase agreement, without attempting to apply the 
reasoning either of Campbell Discount Co., Ltd. v. Gall ™® or of 
Financings, Ltd. v. Stimson,** and without, consequently, having 
to choose between them. The defendant had one car on hire- 
purchase from finance company A, and he wished to trade this car 
in to the dealers in part exchange for another, and cheaper, one. 
He obtained A Company’s consent to his transferring the first car 
to the dealers, but only on condition that the dealers paid A Com- 
pany the amount of the outstanding hire-purchase instalments. 
The dealers agreed, and took the defendant’s car, arranging for 
the hire-purchase by the defendant of the second car from the plain- 
tiffs. Unfortunately for the defendant, the dealers failed to pay A 
Company the amount owing to them, and being unable to support 
two hire-purchase agreements the defendant threw up the second 
one. The plaintiffs now brought an action for damages. The action 
succeeded, and the defendant appealed. 

The main defence, which failed, was that the second agreement 
was unenforceable because there had been no payment made or 
goods given in part exchange to comply with the requirements of 
the Hire-Purchase and Credit Sale Agreements (Control) Order, 
1960," as to minimum deposit. As a second line of defence it was 


28 [1961] 1 Q.B. 481. 
20 [1962] 8 All E.R. 886 at p. 888. 
80 gi: (1968) 79 L.Q.R. 35. 

e defendant -in Financings, Lid. v. Stimson successfully counterclaimed for 
the return of his deposit from the finance company, although there is no 
mention of this aspect of the case in the judgments in the Court of Appeal. 
See further below, pp. A 





32 [1963] 1 Q.B. 476. 
33 [1981] 1 Q.B. 481. 
34 [1962] 3 All E.R. 886. 
85 S.I. 1960 No. 762. 
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argued that the dealers were the finance company’s agents, to the 
extent, at least, that the agreement with the plaintiffs was subject 
to the condition precedent that the dealers would pay of A Com- 
pany, and, this not having been done, the agreement was not 
enforceable by the plaintiffs. This contention also failed. Ormerod 
L.J. said *°: ‘* There can be no doubt that the dealers were agents 
for the company for some purposes, but there is nothing to show 
that such agency extended to entering into a transaction such as 
the present one on its behalf. We have been referred to a number 
of authorities," but this is not a matter in which decided cases can 
be of much assistance. The extent and nature of the authority must 
be decided on the facts of each case. In my judgment, there was 
no sufficient authority here.” Donovan L.J. agreed that decided 
cases did not assist, and, in defining the extent of the dealers? 
authority, said **: “‘ It is true that the company provided the 
dealers with forms which, when filled in and signed by the proposed 
hire-purchaser, would constitute an offer by him. It may thus be 
said that the dealers were agents of the company for the purpose 
of receiving offers in the terms of the form. The hirer says that 
the dealers were also agents to receive offers which were subject to a 
condition precedent. I can see no evidence of this.” Pearson L.J.® 
was also of opinion that the natural inference from the dealers’ 
having a supply of the plaintiffs’ hire-purchase forms was that, 
failing evidence of any wider authority, the dealers ‘‘ were autho- 
rised to receive offers, but their authority was limited to receiving 
offers in the standard form without any condition precedent or 
other extraneous qualification.’ 

The position which emerges from the above authorities is, it is 
submitted, as follows: firstly, there is a fundamental conflict of 
approach between Campbell Discount Co., Ltd. v. Gall *° on the 
one hand, and Financings, Ltd. v. Stimson ® and Northgran 
Finance, Ltd. v. Ashley ** on the other. The former denies cate- 
gorically that the dealer is the finance company’s agent, whereas 
the two latter cases recognise at least a limited agency power in the 
dealer. Secondly, there exists a considerable difference of opinion 
as to the extent of this power, where it is admitted at all. It is 
respectfully suggested that an examination of the various grounds 
which have been relied on as showing the existence of the dealer’s 
agency will demonstrate that the soundness of this conclusion is 
open to some doubt.** 


36 [1968] 1 Q.B. 476 at p. 488. 

37 Viz., Campbell Discount Co., Ltd. v. Gall and Financings, Ltd. v. Stimson. 

38 [1963] 1 Q.B. 476 at p. 498. 

39 Ibid. at p. 497. 

40 [1961] 1 Q.B. 481. 

41 [1962] 8 All E.R. 886. 

42 [1963] 1 Q.B. 476. 

48 For an opinion directly opposed to the conclusions which will be offered here, 
see (1963) 79 L.Q.R. 35-88 (A. G. Guest). 
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Lord Denning M.R.*“ instances a number of matters in which 
the dealer’s agency is said to be undeniable: he holds the relevant 
forms for the conclusion of the hire-purchase agreement between 
the finance company and the customer, he gives the forms to the 
hirer to sign, and forwards them when completed to the finance 
company; he receives the company’s confirmation that they are 
prepared to accept the transaction, and is authorised to pass on 
that information to the hirer; and he is the company’s agent to 
see that the appropriate insurance cover has been obtained. In 
assessing the merit of these arguments, it will be useful to recall the 
meaning of “ agency ” 45: the dealer is the agent of the finance 
company when he has a power, by performing acts on behalf of the 
company, to affect the company’s legal relations with third parties, 
in this case the hirer. In what sense can it be said that the facts 
listed above indicate a power to affect the company’s legal relations 
with the hirer? Does the finance company, by providing the dealer 
with forms of hire-purchase agreements, bind itself to accept a duly 
completed form of agreement which is forwarded to it by the 
dealer? Such a conclusion flies in the face of the proposition, 
recognised in both Financings, Ltd. v. Stimson ** and Northgran 
Finance, Ltd. v. Ashley,*’ that the submission of a form of agree- 
ment to the company amounts to no more than an offer, which the 
company is free to reject. 

The same can be said of the suggestion that the dealer acts as 
the agent of the finance company in checking the insurance cover. 
The company, it is true, entrusts the work of checking the cover 
to the dealer, and in practice accepts the dealer’s opinion as to its 
adequacy, but can one go further and maintain, as seems unavoid- 
able if this “ agency ” is to affect the company’s legal relations 
with the hirer, that the company has bound itself to accept an 
insurance cover which has been passed by the dealer? As regards 
the communication of the company’s acceptance of the transaction, 
it may be right to call the dealer the company’s agent for this 
purpose, but this is a very limited agency: the dealer is no more 
than a messenger or an “‘ authorised channel of communication.” 
Consequently, it is submitted that this last fact does not furnish a 
reliable basis for the conclusion that the dealer has any general 
authority to act on behalf of the finance company. Still less do 
the other facts cited in this and the preceding paragraphs. 

Again, we are told 4 that the dealer receives the deposit as 
agent for the finance company, and, “‘ most important of all,” 
that he is the company’s agent to deliver the car to the hirer. 
Even if this were true, it would not necessarily follow that the 
44 In nee Ltd. v. Stimson [1962] 8 All E.R. 886 at p. 388, quoted above, 
45 Bee above. 

46 frasa 3 All E.R. 886. 


4r [1968] 1 Q.B. 476. 
48 Per Lord Denning M.B., loc. cit. 
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dealer is the company’s agent in other respects. It is submitted, 
however, that when the totality of the relations between the parties 
to a three-cornered hire-purchase transaction is taken into account, 
it may be doubted whether the dealer is the company’s agent even 
here. The dealer, as has already been pointed out, has an active 
interest in the transaction: he sells his car to the finance company 
and receives the price from the company, and the receipt of the 
deposit and the delivery of the car are just as easily referable to 
the performance of this contract of sale as to the performance of 
the hire-purchase agreement between the finance company and the 
hirer. 

With regard to the delivery of the car, the dealer is here perform- 
ing his obligation under the contract of sale with the finance com- 
pany to deliver the car to the company or according to the com- 
pany’s directions; the company does not want the car itself, of 
course, so it requests *° the dealer to deliver it to the hirer instead. 
This may make the dealer the agent of the company for the purpose 
of delivery of the car under the hire-purchase agreement, but it is 
a purely ministerial agency. The dealer merely performs an existing 
obligation of the finance company on its behalf, and has no autho- 
rity to create an obligation binding on the company. In making 
delivery to the hirer the dealer is an agent of the finance company 
only in the sense that a garage hand who delivers a car, which the 
dealer has sold direct to a customer, is an agent of the dealer. In 
neither case, it is submitted, can any conclusion be drawn as to 
the existence of authority to do acts other than those which are 
directly connected with, and incidental to, the act of delivery. 

As to the receipt of the deposit, it is doubtful whether the 
dealer is the agent of the finance company in any sense at all. 
There are two contracts, and two debts, involved in this situation. 
The hirer owes the finance company the amount of the deposit, 
and the company, in turn, owes the dealer the cash price of the 
car.°° If the company now discharges part of its debt to the dealer 
by directing its own debtor, the hirer, to pay what he owes the 
company straight to the dealer, then it is the hirer who is the agent 
of the company in making the payment to the dealer, not the dealer 
who is the agent of the company in receiving the money. That, 
at least, is the position where the hire-purchase agreement has 
become binding on the finance company. If, on the other hand, 
the agreement, as in Financings, Lid. v. Stimson," has not yet 
become binding on the company, it is even more difficult to say that 
the dealer is the company’s agent in receiving the deposit. Let 
us suppose that the dealer, in these circumstances, had absconded 
with the money, and it transpired that the car had been stolen before 


49 Or, more usually, acquiesces in the dealer's performance of his obligations 
in way. 
50 And any & commission. 


51 [1962] 8 All E.R. 388. 
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it came into the dealer’s hands, could the customer then claim the 
return of his deposit from the finance company? Surely not; 
it is difficult, therefore, to see how the dealer can be regarded as 
the agent of the finance company to receive the deposit. Campbell 
Discount Co., Ltd. v. Gall * is a direct authority for the view here 
expressed. There the defendant’s counterclaim for the return of 
his deposit (paid to the dealer) from the finance company failed, 
because no contract was ever made between them.*® Exactly the 
same situation existed in Financings, Ltd. v. Stimson,®* where the 
counterclaim succeeded, and it is respectfully submitted that this 
part of the decision is misconceived, being contrary both to principle 
and to authority. 

The position of the dealer in this respect may be contrasted with 
that of another type of middleman who performs a function broadly 
similar to the dealer’s, namely, the estate agent. Like the dealer, 
the estate agent is recognised to have no authority, simply by 
virtue of his position, to conclude a contract of sale.” Neverthe- 
less, the estate agent has an implied authority to receive a deposit 
paid by a prospective purchaser as agent of the vendor, so as to 
make the vendor liable for the amount of the deposit if the estate 
agent defaults.°* No conclusion can, however, be drawn from this 
as to the dealer’s authority to receive deposits, for the resemblance 
between his position and that of the estate agent is, legally, only a 
superficial one. The estate agent has an express authority to obtain 
offers for his principal, and he has a duty to submit such offers as 
he obtains to the principal as long as the property is still on the 
market.5? The firmer the offer he obtains, the better the estate 
agent is doing his job, and it is reasonable, therefore, to say that 
he is impliedly authorised to accept a deposit on behalf of his 
principal. The dealer, on the other hand, has not been instructed 
by the finance company to obtain business for it; he is under no 
duty to submit any proposals at all to the company. He merely 
knows that the company will probably accept a satisfactory 
proposal, but that is a quite different matter. 


52 pesn 1 Q.B. 481. 

53 [bid. at pp. 448, 444. 

54 [1962] 8 All H.R. 886. 

55 Hamer v. Sharp (1874) L.R. 19 cs 108; Lewcock v. Bromley (1920) 127 L.T. 
116; for the desler, cf. Pearson L.J. in Financings, Lid. v. Stimson [1962] 
8 All E.R. 886 at p. 801. On the supposed authority to receive offers, see below. 

50 Ryan v. Pilkington [1950] 1 W.U.R. 403, and comment thereon in (1959) 
92 M.L.R. 487 (A. L. Diamond). It ıs a common practice, at least among 
more reputable firms, not to make use of this implied authority, but to accept 
depomts only as stakeholders; consequently, the terms on which the deposit 
was accepted are of prmary importance. However, in Dellafiora v. Lester 
[1982] 8 All E.R. 398, the receipt of the deposit ‘‘as stakeholders ° (of. at 
p. 896) was apparently not regarded as conolusıve of the question whether the 
estate agents were stakeholders or agents of the vendor (see at p. 807, and at 
p. 899—where Pearson L.J. clearly implies that the deposit was received by 
them as agents of the vendor). 

87 Keppel v. Wheeler [1927] 1 K.B. 577. 
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It is respectfully submitted that Lord Denning M.R.’s con- 
clusion ** that, on “‘ a realistic view of the position, the dealer is in 
many respects and for many purposes the agent of the finance 
company ” is not supported by the instances of alleged agency 
which are given. His lordship’s further conclusion * that “ Just 
as he [the dealer] was authorised to receive the offer for the plain- 
tiffs, so, also, he was ostensibly authorised to receive the revoca- 
tion,” is rather puzzling. By “ ostensible ” authority, here, the 
Master of the Rolls appears to mean authority implied from the 
position of the dealer in relation to the other parties to the trans- 
action, or else authority implied from the terms of the dealer’s 
other (actual) authority. This is not, of course, the orthodox use 
of the term “ ostensible authority.” ® But, apart from questions 
of terminology, what is the significance of this authority “ to receive 
offers,” from which the authority to receive the revocation of an 
offer is deduced? 

The suggestion that the dealer has authority to receive offers 
occurs again in Northgran Finance, Ltd. v. Ashley,*! where it was 
held that this authority does not extend to receiving offers subject 
to a condition precedent. Once again we must ask: how can the 
receipt of an offer by the dealer affect the finance company’s legal 
relations with the would-be hirer? An offer made directly to the 
company will not affect the company’s position unless it is acted 
upon by acceptance, and it is difficult to see how the interposition 
of an “‘ agent ” for the receipt of the offer can change that fact. 
If the dealer had authority to accept the offer on behalf of the 
finance company, so that the company would be bound by the 
dealer’s acceptance, the situation would be entirely different, but 
an authority to accept offers is not asserted, and the conclusion 
seems to be inescapable that an authority merely to receive offers is 
meaningless.°* There would seem, accordingly, to be little basis 
for the deduction, from the authority to receive offers, of an 
autuority to receive notice of the revocation of an offer.** 

The view that the dealer is in any general sense the agent of the 
finance company is, it is submitted, without foundation in prin- 
ciple. For this reason it is thought that the attempt to solve the 


88 poes) 8 All E.R. 886 at p. 388. 
59 Ibid. 


80 Bee above. 

61 [1968] 1 Q.B. 476 at pp. 498 (Donovan L.J.) and 497 (Pearson L.J.). The 
relevant passages are quoted above. 

62 Contrast with this the position of the estate agent, who is under a duty to 
communicste offers to his prmcipal—see note 67, above. 

8 Lord Denning M.R. went so far as to say ( [1962] 3 All E.R. 886 at p. 888) 
that statements in a hire-purchase agreement to the effect that the dealer is 
not the finance company’s agent are ‘‘ often not worth the paper they are 
written on.'’ But if a dealer does have e usual or ostensible authority to 
bind the company, or authority implied by law, may not such a clause be 
legitimately inserted into the agreement by the finance company, in order to 
bring the dealer's want of actual authority to the hirer’s notice? Cf. Pearson 
L.J. in Northgran Finance, Ltd. v. Ashley |1968] 1 Q.B. 476 at p. 498. 
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problem of the finance company’s immunity from the effects of the 
dealer’s conduct by means of the law of agency is misconceived. 
The problem itself, however, remains. It is not right that the 
finance company should be able to enforce the obligations of the 
hire-purchase agreement to the letter, notwithstanding anything 
the dealer may have said or done in negotiating the contract. 
Where, for example, the dealer has made statements to the customer 
about the condition of the car which turn out to be untrue, and 
the hire-purchase agreement between the finance company and the 
customer excludes, as it almost invariably will, any liability on the 
part of the company in respect of the state of the car—as the law 
stands at present, the hirer has no remedy against the company. 
The position is the same where the dealer has promised the customer 
that he will do certain repairs to the car before delivery, and then 
fails to carry out the repairs.® This can lead to great hardship and 
injustice on the hirer where his remedy against the dealer °° is 
worthless because of the latter’s insolvency or disappearance. 

The Law Reform Committee ° recommended that “ it should be 
made clear in any legislation on this subject that where negotiations 
for a hire-purchase contract are in fact conducted by a dealer he 
shall, notwithstanding any agreement to the contrary, be deemed to 
be the agent of the finance company for the purpose of any repre- 
sentations in respect of the goods which are the subject-matter of 
the contract.” ® The Molony Committee * refers * to the question 
of disclosure of a particular purpose for which the goods are required 
so as to get the benefit of section 8 (2) of the Hire-Purchase Act, 
1988.7 The committee was concerned by the fact that, whereas 
liability under section 8 (2) falls on the owner,” disclosure will 
generally be made only to the dealer, and disclosure to the dealer 
will not be sufficient to enable the hirer to rely on the section against 
the owner, as the dealer is, in the committee’s view, “‘ rarely, if 
ever, an agent of the finance house for any purpose.”? The com- 
mittee hesitated, however, to recommend the only ‘‘ practicable ” 
solution, that is to say to make disclosure to the dealer sufficient, 
on the ground that this would involve “a breach of the 
legal conceptions incorporated in the fabric of hire-purchase 
arrangements.” 


64 Unless the court can find a ‘‘fondamental breach ° of the contract, as ın 
Yeoman Credit, Ltd. v. Apps [1962] 2 Q.B. 508. 

85 Cf. Yeoman Credit, Lid. v. Apps (supra). 

66 Cf. Yeoman Credit, Ltd. v. Odgers [1962] 1 All E.R. 789; Wells (Merstham), 
Ltd. v. Buckland Sand and Siloa Co., Lid. [1964] 1 All E.R. 41. 

87 Tenth Report (Lnnogent Misrepresentation), 1962, Cmnd. 1782. 

68 Ibid. para. 20. 

69 Final Report of the Committee on Consumer Protection, 1962, Cmnd. 1781. 

70 Para. 450. 

71 ‘‘ Where the hirer expressly or by implication makes known the particular 
purpose for which the goods are deg aan there shal] be an implied condition 
that the goods shall be reasonably fit for such purpose.” 

72 4.6., the finance company. 
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The Hire-Purchase (No. 2) Bill, 1968,7* has taken up some of 
these suggestions for improving the hirer’s position in relation to 
the finance company. Clause 10 (1) would translate the Law Reform 
Committee’s recommendation ™ into law, by providing that “.. . 
any representations with respect to the goods to which the agree- 
ment relates which were made, either orally or in writing, to the 
hirer or buyer % by a person other than the owner or seller “ in 
the course of any antecedent negotiations ™ conducted by that other 
person shall be deemed to have been made by him as agent of the 
owner or seller.” The dealer’s own liability to the hirer is preserved 
by clause 10 (2). Clause 11 provides that the dealer “ shall be 
deemed to be the agent of the owner or the seller for the purpose of 
Teceiving ” certain notices, namely, the proposed notice of cancella- 
tion during the “ cooling-off ” period,” the withdrawal of an offer 
to enter into a hire-purchase agreement before it has been accepted 
by the owner,’ and a notice rescinding a completed agreement 
(other than a notice of cancellation under clause 4 of the Bill, a 
notice terminating an agreement under the statutory power given 
by section 4, Hire-Purchase Act, 1988, or a notice given in exercise 
of an express power conferred on the hirer by the agreement 7°), 
By clause 28 (2) (b) the owner may not “contract out” of the 
provisions of clauses 10 and 11. 

Assuming that the relevant portions of the Bill will become law 
in their present form,” what will be their effect on the common law 
principles contended for above? The most valuable proposal, 
and at the same time the widest departure from common law prin- 
ciples, is that of clause 10 (1), that representations made by the 
dealer in the course of antecedent negotiations should be enforceable 
against the owner. This result could not have been reached on 
general principles, without accepting the widest possible view of 
the dealer’s agency.*® The proposal contained in clause 11, that 


73a References are to the Bill as amended by standing Committee F. 

T3 Above, note 68. 

74 Under a credit-sale agreement. 

75 ** Antecedent negotiations "' are defined, in clause 24 (2), as ‘‘ any negotiations 
or arrangements with the hirer or buyer whereby he was induced to make 
agreement or which otherwise promoted the transaction to which the agree- 
ment relates '’; the negotiations, etc., must have been conducted by the 
dealer ‘‘in the course of a business carried on by him” (ibid.). 

78 Under clause 4. 

77 Qlause 11 (8), (4). 

78 Clause 11 (5), (6). 

79 aoe 88 (1) provides for January 1, 1965, as the date of commencement of 
the Act. 

80 This provision will also, it is thought, meet the difficulty noticed by the 
Molony Report (above, note 69 et seq.) in connection with s. 8 (2) of the 1988 
Act. Disclosure of the purpose for which the goods are required will only be 
necessary in the highly exceptional case where the goods are to be used for 
some purpose other than their normal one—in the ordinary case the nature 
of the goods will make known by implication the purpose for which they are 
Tequired—and in these circumstances the hirer is unlikely to enter into the 
agreement at all without an assurance from the dealer that the goods are 


410 THE MODERN LAW REVIEW You. 27 


certain notices should be effective against the owner although 
communicated only to the dealer, again provides a welcome solution, 
which, it is submitted, could not have been achieved on any 
proper view of the dealer’s agency at common law.** The only 
doubt one has is as to why clause 11 (6) was inserted: it is arguable 
that once a definite agreement has been concluded, and the 
“ eooling-off ° period has passed, the owner should be entitled to 
require any notice terminating the agreement to be sent direct to 
him, but it is hard to see what purpose is served by requiring some 
notices of termination to be sent to the owner,*? but allowing others 
to be sent to the dealer as agent for the owner. This is likely to 
be a pitfall for the hirer. 

Apart from these two aspects of the situation, it is submitted 
that there is nothing in the Bill to warrant the conclusion that, 
under its provisions, the dealer is to be regarded as the agent of 
the finance company in any general sense. It is to be noted that 
the dealer is only deemed to be the agent of the owner or seller 
«£ for the purpose of ” certain things, and whether he is the agent 
of the owner for other purposes can still only be decided by reference 
to the common law principles discussed above. It is true that 
clause 24 (5) provides that: “‘ For the purposes of this Part of this 
Act any negotiations conducted, or arrangements or representations 
made, by a servant or agent, if conducted or made by him in the 
course of his employment or agency, shall be treated as conducted 
or made by his employer or principal; and anything received by 
a servant or agent, if received by him in the course of his employ- 
ment or agency, shall be treated as received by his employer or 
principal.” This, however, is merely saying that if the dealer is 
the finance company’s agent the company is bound by his acts; 
it does not say that the dealer is, or is deemed to be, the company’s 
agent. Accordingly the dealer still has no authority to conclude a 
binding agreement on behalf of the finance company, nor does 
he receive the initial payment as agent of the company.™ 


CONCLUSIONS 


The arguments advanced in the foregoing may be summarised as 
follows: 


suitable for his purpose. The dealer will then have made a representation 
which is binding on the finance company by virtue of clause 8 (1), although 
the disclosure of the purpose as such does not affect the company. 

81 Though it has the support of Lord Denning M.R. and Donovan L.J. in 
Finanoings, Lid. v. Stimson [1062] 8 All B.R. 886 (supra). 

82 Vız., those under s. 4 of the 1938 Act and those under an express power to 
terminate contained in the agreement. 

88 Financngs, Lid. v. Stimson (supra), per Pearson L.J. 

84 Campbell Discount Co., Lid. v. Gall (supra); contra, Financings, Ltd. v. 
Stimson. Nor is the dealers knowledge of defects in the title to the goods 
imputed to the company: Car and Universal Finance Co., Ltd, v. Caldwell 
[1964] 2 W.L.R. 600 (C.A., reversing Lord Denning M.R. on this point. 
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(i) The dealer has at common law no general authority to act 
as agent of the finance company in the typical three-cornered hire- 
purchase transaction. 

(ii) In particular, the dealer has at common law no authority, 
qua dealer, to conclude a hire-purchase agreement on behalf of the 
finance company, to receive a deposit as agent of the company, to 
make representations in regard to the goods which will be binding 
on the finance company, to receive notice of the revocation of an 
offer to enter into an agreement or notice of the termination of an 
existing agreement, or to receive disclosure of a particular purpose 
for which the goods may be required. 

(iii) Although the propositions stated in (i) and (ii) represent the 
result, it is submitted, of the correct application of ordinary prin- 
ciples of the law of agency to the three-cornered hire-purchase 
transaction, this state of the law fails to do justice to the hirer in 
a number of respects. 

(iv) The provisions of the Hire-Purchase (No. 2) Bill, 1968, 
will do much to redress the balance. The Bill does not confer any 
general authority on the dealer to act as the finance company’s 
agent, but produces the effects of agency at the points where they 
are most needed.*® 

A. D. Huacues.* 


85 Since this article was written the Bill was given the Royal Assent on July 
16, 1964. 
* B.O.L., M.A.; Lecturer in Laws, King's College, London. 


SOVIET PRIVATE INTERNATIONAL LAW 
RELATING TO CARRIAGE BY SEA 


STATE MONOPOLY 


An understanding of the basic conflict problems pertaining to the 
status of obligations in Soviet sea transport requires some elemen- 
tary knowledge of the legal status of Soviet partners in the inter- 
national merchant shipping transactions and the fundamentals 
whereupon this status is based. 

It is universally known that the foreign commerce of the U.S.S.R. 
is a state monopoly and embraces not only export and import of 
goods but also all operations connected therewith—transport opera- 
tions in the first place. Soviet sea transport is only one of the forms 
of the general monopoly of foreign trade. It is placed under the 
direct authority of the Ministry of the Maritime and Inland Fleet 
of the U.S.S.R. as provided in one of the latest laws dealing with 
this matter, viz., the Decree of the Supreme Soviet of the U.S.S.R. 
dated March 15, 1958. Besides, all sea-going ships of whatsoever 
significance are state property and are declared res extra commer- 
cium (article 6 of the U.S.S.R. Constitution); that is to say they 
may not be transferred into private property, they may not be 
mortgaged nor be objects of measures of execution for satisfying 
creditors’ claims.? The basic tonnage of the Soviet Merchant fleet 
was formed from ships privately owned before the Revolution. 
These were nationalised by two decrees of the Central Executive 
Committee of the Peoples’? Commissars: the one of January 26, 
1918, and the other of April 18, 1980. 

While the Ministry of Maritime and Inland Fleets of the U.S.S.R. 
fulfils the leading and organising function in the development and 
the exploitation of Soviet sea transport, the operative enforcement 
of the state monopoly in this domain is realised by the concentration 
of all related activities in the hands of special state organisations 
endowed with legal personality. 

The immediate exploitation of the state merchant shipping fleet 
is carried on by special organisations or firms called ‘‘ Gosmorparak- 
hodstva ” established by the Decree of the Central Executive Com- 
mittee of the U.S.S.R. dated March 15, 1984, and entitled “‘ On the 


1 For the doctrinal materials concerning the monopoly of sea transport see A. D. 
Keilin, Sovetskoe Morskoe Pravo, Moscow 1964, p. 26 et seq.; G. L. Shmigelski, 
Tastnovski, Osnovy Sovetskogo Morskogo Pravo, Moscow 1959, p. 7 et seq.; 
R. L. Guberman, Trasport vo vneshne torgovle SSSR, Moscow 1956, p. 8 et 
seq.; P. D. Samoilovich, Dogovor Morskot Perevozki po Sovetskomu pravu, 
Moscow 1952, p. 8 et seq. 

Bee ss. 21 and 22, Principles of Civil Legislation of the U.8.8.R., 1961. Bee 
also RSFSR Civil Code and the corresponding provisions of the civil codes of 
the Union Republics. 
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reorganisation of the management of water transport.” * These 
organisations are fully dependent on the Ministry of Maritime and 
Inland Fleets—their creation and the termination of their existence 
is decided by this Ministry. 

As to chartering operations it should be mentioned that they 
are carried on by the all-union organisation ‘* Soufrakht ” which is 
controlled by the Ministry of Foreign Trade. This organisation is 
the only one in U.S.S.R. which may charter foreign as well as 
Soviet ships. Other persons concluding such contracts are criminally 
responsible for infringement of the foreign trade monopoly; in 
addition to which such contracts are absolutely void.‘ 

The Sovfrakht and the Gosmorparakhodstva alike are legal 
entities distinct from the state, and like all other Soviet state enter- 
prises with legal personality, they are not liable for the state’s debts; 
conversely, the state never accepts liability for the obligations 
incurred by state enterprises." All such state enterprises conclude 
contracts on their own behalf and for their own account. Their 
capacity is limited only to special groups of commercial transactions 
clearly defined in their statutes. Lastly, they do not enjoy 
immunity of jurisdiction (in contradistinction to Soviet Trade 
Agencies (torgpredstva), which also conclude from time to time 
transactions in foreign commerce) and they are liable for their debts 
to the extent of all assets allocated to them by the state with the 
exception of the means of production such as buildings, machinery, 
ships, ete. 

A perfect illustration of the peculiar character of Soviet Merchant 
Shipping Corporations as juridical persons distinct from the state is 
presented in one of the earliest decisions of the Maritime Arbitration 
Commission in Moscow, to which attention has been drawn in 
western literature.’ 

In Re Motorship * King Edgar ” (1982) the Commission had to 
adjudicate in a dispute between the Soviet Merchant Fleet Corpora- 
tion and English shipowners—the former claiming compensation for 
having rendered assistance to the latter’s motorship King Edgar 
when aground in Soviet territorial waters. The defence of the ship- 
owners that their ship had run aground owing to the negligence of 
the plaintiffs, as the Soviet maritime authorities had misleadingly 


8 Collection of Laws of the U.S.S.R., 1984, No. 15, s. 104. 

4 Beo A. D. Keilin, Sovetskos Morskoe Pravo, 1954, p. 48. 

5 Decree of the Council of Peoples’ Commissars, dated December 9, 1984, Col- 
lection of Laws of the U.S.S.R. 1984, No. 64, and entitled ‘‘On the State 
Shipping Enterprises. With regard to Sovfrakht see its Statute established 
10 Y “ Vneshniaia Torgovlta,’’ 1950, No. 2, pp. 45-46; see also A. D. 
Keilin, op. cit., pp. 83, 44. 

The liabilities of Soviet State Enterprises as legal persons is determined in 
& more general manner by s. 18 of the Principles of Civil Legislation. This 
section has preserved the old principles unchanged. 

8 Samuel Pisar, '‘ Soviet Conflict of Laws in International Commercial Trans- 
actions,” (1957) 70 Harvard Law Revtew 644; see also Lunts, 1049, pp. 180- 
181. 
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placed the buoys in territorial waters, was rejected by the 
Commission with the following arguments: 


“‘ Sovtorgflot (Soviet Merchant Fleet Corporation) operates as 
an independent unit on the basis of separate economic account- 
ing; that is, it constitutes an independent juridical person. The 
supervision of buoys is a function of the People’s Commissariat 
for war and Maritime Affairs—by virtue of article 4 of its 
charter of incorporation. Sovtorgflot is not responsible for the 
debts of the state and of other enterprises and organisations, 
nor is the state responsible for the debts of Sovtorgflot. Con- 
sequently . . . no responsibility can be attributed to Sovtorgflot 
for any acts or omissions of other Soviet organisations.’ 


It was mentioned above that Soviet trade delegations are also 
authorised to conclude transactions in foreign commerce in the terri- 
tories to which they are accredited. A few words on their legal 
status are necessary. 

An authority on private international law comparing torg- 
predstva with the ordinary Soviet foreign trade corporations sets 
forth the following characteristic features regarding the former: 
“c torgpredstva ° (foreign trade delegations) are not juridical 
entities; they conclude commercial transactions on behalf of, and 
for the account of, the Soviet state; the state alone bears the 
material responsibility for such transactions but in its capacity of 
Sovereign it claims immunity from jurisdiction so that the claims of 
foreign firms against the trade delegations are never enforceable in 
courts unless this immunity has been waived by agreement 7 or a 
special unilateral act. Moreover, the torgpredstva possess general 
capacity, i.e., they may conclude all kinds of commercial 
transactions.” 

These are in essence the basic rules governing the Soviet state 
monopoly of foreign trade and the legal status of the persons charged 
with its practical realisation. Another outstanding authority on 


T D. M. Genkin, '' Provovoe Polozhenie Sovetskikh Eksportmykh i importnykh 
ob’edineni! za granitse!,’’ in Problemy M.Ch.Prava, Moscow 1960, pp. 24-25. 
The principles governing the legal status of Soviet trade delegations and Soviet 
Commercial Organisations are reflected also ın art. 8 of the French-Soviet 
Commercial Agreement of 1961 which article provides: 


‘‘The Commercial Representation of the U.8.8.R. in France shall carry 
out its duties in the name of the U.S.8.R. The Government of the 
U.8.8.R. shall only assume responsibility for commercial transactions con- 
cluded and guaranteed in France in the name of the Commercial Repre- 
sentations and signed by duly authorised persons."’ 


Commercial transactions concluded without the guarantee of the Commercial 
Representation of the U.8.8.R. in France, by any State Hconomic Organisa- 
tion of the U.8.8.R., possessing, in terms of the law of the U.8.8.R. the 
status of a distinct juridical personality, shall only involve the responsibility 
of the above-mentioned organisation and execution shall be effected solely upon 
its effects. No responsibility shall lie either with the Government of the 
U.8.8.R. in France, or with any other economic organisation of the U.8.8.R. 
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Soviet private international law ë considering foreign trade mono- 
poly as a “‘ sovereign function of the Soviet Union ” maintains in 
one of his recent publications that legal capacity and the form of 
the transactions in this domain are also manifestations of this 
sovereign function, which means that the rules governing them per- 
tain prima facie to Soviet public order rules. Thus the problem of 
application of foreign law arises only in connection with the regula- 
tion of the substance of a foreign trade transaction. The form and 
the procedure of signature of such transactions, parties to which are 
Soviet organisations, are governed always by Soviet law. In par- 
ticular the requirement of the written form ° is imperative in charac- 
ter—Soviet organisations have no right to make contracts in oral 
form. This rule is now incorporated in section 125, paragraph 2 of 
the Principles of Civil Legislation where it is provided that: ‘ the 
form of the foreign commercial transactions made by Soviet organi- 
sations and the procedure for their signature are determined by the 
legislation of the U.S.S.R., regardless of the place of their conclu- 
sion.” While, according to section 14, paragraph 4 of the said Prin- 
ciples, ‘‘ Noncompliance with the formalities of foreign trade trans- 
actions and the proceeding for their signature (section 125 of present 
Principles) makes the contract void.” 

Undoubtedly, this imperative rule concerning form applies only 
when one of the parties to a foreign trade transaction is a Soviet 
organisation. If a court in the U.S.S.R. has to settle a dispute 
which has arisen out of a contract made abroad by two foreigners 
this rule applies only facultatively: the contract is valid if it com- 
plies either with the formal requirements of lew loci contractus or 
with those of the Soviet lew fori. To put it in the wording of sec- 
tion 125, paragraph 1 of the Principles of Civil Legislation, “ the 
form of a contract, concluded abroad, is regulated by the law of the 
place of its conclusion. However, a contract cannot be held void 
on the ground of non-compliance with this form if the requirements 
laid down in the legislation of the U.S.S.R. and the respective 
Union Republic are complied with.” 

It must be emphasised that this ‘ concession ” to foreign law as 
to the formal validity of a contract is made only and exclusively in 
favour of foreign parties who have made their contract abroad: no 
other exception is admitted. Cases where Soviet territory or Soviet 
nationality are involved in the sense that Soviet territory or Soviet 
nationality are connecting factors in a contract are ipso facto sub- 
mitted to Soviet law as far as the formal requirements are con- 
cerned. The legal effect of this principle is well described by the 
American jurist Samuel Pisar, ‘‘ the imperative operation of the 


8 L. A. Lunts, ‘‘ Soviet Practice regarding conflict of law, in Sovist Yearbook 
of Internattonal Law 1960, Moscow 1961, p. 278. See also Ramzaitsev, 
Vneshnetorgovol Arbitrazh v SSSR, Moscow 1957, p. 51; Pereterskil, 1959, 
p. 126-130. 9 RSFSR Civil Code, s. 187, para " g.” 

10 § Pisar, ** Soviet Conflict of Laws in International Commercial Transactions,” 
(1857) 70 Harvard Law Review, 654. 
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special Soviet formality law is postulated by the Soviet doctrine as 
a principle of private international law binding extraterritorially 
upon foreign courts just as much as upon domestic courts... . The 
juridical basis of this claim, however, is very doubtful. Its start- 
ing point is the public nature of the U.S.S.R.’s foreign-trade activi- 
ties. A refusal on the part of a foreign court to apply the special 
law is considered to be tantamount to an infringement of the 
sovereign rights of the Soviet state.” Pisar rightly observes fur- 
ther that this arbitrary claim of the Soviet formality law “ discloses 
a basic inconsistency ” because it is absurd that Soviet foreign 
commercial corporations should be at the same time both juridical 
persons separate from the state and ‘‘ governmental agencies per- 
forming a sovereign function.” 

The rule stated above with regard to form applies also to the 
legal capacity of Soviet foreign trade organisations, as well as to 
mandates and powers of attorney given by such organisations to 
their representatives and agents abroad. They are always deter- 
mined by Soviet law irrespective of whether the proper law of the 
principal contract is Soviet or foreign.** It may be added that a 
foreign court applies its own private international law, and not 
Soviet private international law. The private international law of 
the forum has to decide whether in a given case the rule locus regit 
actum is imperative or permissive. 

Finally, having in mind that in the majority of cases one of 
the parties to a foreign commercial transaction is a foreign firm, a 
few words should be said about the rights of the latter to carry on 
commercial activity on Soviet territory. This matter was regulated 
originally by the decree of C.E.C. and S.P.C. ° of March 11, 1981, 
entitled: ‘“ On the procedure for admission of foreign firms to run 
commercial operations in the territory of the U.S.S.R.” (CZ.SSSR, 
1981, No. 24, p. 197). According to article 1 of this decree a foreign 
firm in order to be enabled to run commercial operations in the 
U.S.S.R., should obtain first of all a permit from the Ministry of 
Foreign Trade of the U.S.S.R. After this permit has been granted 
the foreign firm when engaged in commercial activity must comply 
with the laws and regulations of the U.S.S.R.™ 

By article 12 of the same decree it is provided that foreign firms 
and foreigners concluding individual commercial transactions with 
Soviet commercial organisations are not bound to obtain a special 
permit. So that, as Pereterskii puts it: “if foreign firms come to 
the U.S.S.R. in pursuit of an agreement with a Soviet trade organi- 
sation for carrying negotiations and for the conclusion of separate 


11 D. M. Genkin, ‘‘ Provovoe Polozhenie Sovetskikh Eksportnykh i ımportnykh 
ob'edinenil za itsel,” in Problemy M.Ch.Prava, 1960, p. T et seg., p. 19 
et seq.; L. A. Lunts, ‘‘ Soviet Practice regarding conflict of laws,” in Soviet 
Yearbook of International Law 1960, Moscow 1961, p. 274. 

12 C.B.C.: Central Executive Committee; C.P.C.: Council of Peoples’ 
Commissaries. 

18 Art. 9 of the decree 1981. 
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contracts, i.e., on short term, . . . it is not required that the foreign 
firm should obtain a special permit or should be registered for 
admission to operation.” “ 

The rule laid down in article 12 of the said decree is now replaced 
by section 124 of the Principles of Civil Legislation of the U.S.S.R. 
In the latter section it is provided that foreign firms need no permit 
to conclude contracts on Soviet territory with the competent Soviet 
organisations. Undoubtedly this does not mean that a foreign firm 
may establish a branch for running commercial operations on a per- 
manent basis without a permit. Although the Principles do not con- 
tain a provision similar to that of article 1 of the decree of 1981 the 
conclusion cannot be drawn from this omission that no permit is 
required for more or less permanent foreign establishments on Soviet 
territory. From the general principles of the Soviet economic and 
legal systems, both notorious for their restrictive and protectionistic 
character, it can be inferred that the old rules requiring preliminary 
permission for permanent establishments will be maintained in the 
future. 

Theoretically speaking questions regarding the legal capacity of 
foreign firms are governed by their national laws and those of their 
nationality by the law of the place of incorporation." In practice, 
however, especially when such firms conclude commercial trans- 
actions on Soviet territory their legal capacity is dominated by Soviet 
law. This is because, first, a foreigner who makes a contract in the 
U.S.S.R. may not invoke his incapacity under his national law if 
such incapacity could not be based on Soviet law,?* and secondly, 
because the scope of the actual exercise of the legal capacity of 
foreigners and Soviet firms alike is always determined by the state 
economic plan and nobody may transgress the limits set up by the 
latter with regard to the number, quality and duration of the opera- 
tions carried on on Soviet territory: so that the lew patriae prin- 
ciple obtains only when the contract is made abroad. The capacity 
of a person to conclude a contract on Soviet territory is governed 
by the lem loci contractus. This rule has an imperative character 
and can be made inoperative only by a special treaty." For 
instance in the treaties for legal assistance between the U.S.S.R. and 
Bulgaria of 1958 (article 24) and between the U.S.S.R. and Czecho- 
slovakia (article 24) it is explicitly provided that the capacity of a 
person is decided by his lea patriae. 


14 Pereterskii, 1959, p. 90. 

15 D. V. Ramzaitsev, ‘‘ Voprosy Mezhdunarodnogo chastnogo prava v praktike 
vneshnetorgovol atbitrazhnof komissii,” in Sovetskoe Ganicetis i pravo, 
1957, No. 9, pp. 51-58. 

18 Beo Lunts, 1959, p. 172; the same principle is laid down in Polish private 
international law of 1926 (art. 8); Ozechoslovak private international law 1948, 
paras. 1 and 46 and many western countries. 

17 Lunts, 1959, p. 172. 


Vor. 27 15 


418 THE MODERN LAW REVIEW You. 27 


SCOPE OF APPLICATION CLAIMED BY 
THE Soviet MERCHANT SHIPPING CODE 


The principal preoccupation of the Soviet legislature when drawing 
up the Merchant Shipping Code of 1929 ** was to guarantee to the 
latter the widest possible scope of application. This has been 
realised by laying down a few application rules imperative in 
character and extraterritorial in effect. Upon these is conditioned 
not only the choice of a foreign law but also the application of the 
general rules of Soviet private international law. By virtue of these 
rules which present a combination of territoriality and nationality 
principles, the majority of sea transport cases have to be decided 
in accordance with the Soviet substantive law. This fact is 
explicitly accepted in the Soviet literature. ‘‘ The conflict rules of 
the Soviet maritime law are directed towards the application of the 
Soviet law; its function is to ensure the proper application of the 
Soviet maritime law.” 1° Undoubtedly, this principle is not applied 
in cases where it does not serve efficiently the interest of the Soviet 
state—because, as formulated in a recent publication devoted to the 
Soviet maritime law, ‘f the state participating in merchant ship- 
ping, lays down conflict rules which take into account the protection 
of its interests.” 2° 

As a matter of fact the Soviet Merchant Shipping Code does not 
contain a conflict rule for determining the proper law of a contract 
for carriage by sea. It lays down only some application rules which 
clearly define the domain which the Soviet law reserves for itself to 
the total exclusion of any foreign law. The principles so established 
are not to be interpreted in the sense that by implication they 
determine which foreign law shall apply in cases which do not come 
within the sovereign control of the Code. These latter cases are 
governed by the general rules of Soviet private international 
law. 

According to the Code its provisions concerning carriage by sea 
are applicable to contracts of carriage between the ports of the 
U.S.S.R., from Soviet ports to foreign ones and also when the 
dispute is dealt with by a judicial institution of the U.S.S.R. or a 
Union Republic as concerning a contract of carriage from abroad to 
the ports of the U.S.S.R. Besides the provisions of the Code apply 
to contracts of carriage by sea between two foreign ports, if both 


18 See the Merchant Shipping Code of the Soviet Union, a translation with 
extremely valuable notes by Prof. Dr. Z. Szirmai and Mr. J. D. Korevaar in 
Law of Eastern Europe, 1960, No. 4. The Code’s articles quoted hereinafter 
are taken from this translation. 

19 A. D. Keilin, Sovetskos Morskoe Pravo, Moscow 1954, p. 18. Hereinafter 
referred to as Keilin, 1954. 

20 G. L. Shmigel’ski, V. A. Jasinovskil, Osnovy Sovetskogo Morskogo Prava 
(Fundamentals of Soviet Maritime Law), Moscow 1959, p. 25. 
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parties or one of them are citizens or legal entities of the U.S.S.R.7* 
These rules are incorporated in article 4, paragraph ‘‘ b ” of the 
Merchant Shipping Code of the U.S.S.R. which provides literally: 


‘* The provisions contained in parts A and B of Chapter V (on 
contracts of carriage by sea) apply to contracts of carriage by 
sea between ports of the U.S.S.R. and to those from a port 
within the U.S.S.R. to a foreign port; they also apply to 
contracts of carriage by sea from abroad to a port of the 
U.S.S.R. when the dispute is dealt with by a court of the 
U.S.S.R. or of a Union Republic, as well as to contracts of 
carriage by sea from one foreign port to another, provided that 
one or both of the parties are Soviet citizens or legal entities 
of the U.S.S.R.” 22 


Apart from the cabotage cases which under Soviet law bear a 
purely domestic character, international carriage by sea is divided 
by the Code into two groups. In the first group are placed 
all cases where Soviet territory is involved, i.e., where either 
the port of loading or the port of destination is a Soviet port. The 
Code claims them as within its sovereign control by virtue of the 
territoriality principle. Outward contracts of carriage are governed 
unconditionally by the Code, irrespective of the fact that all other 
connecting factors point to another law and that a dispute arising 
out of such cases is to be adjudicated by a foreign court. Thus with 
regard to contracts of sea transport from a Soviet port the Code 
claims an extraterritorial effect. Homeward contracts, however, are 
governed by the Code only when the parties to the related contracts 
contemplate the settlement of their eventual disputes by recourse 
to Soviet judicial institutions or the case is cognisable by Soviet 
courts according to the principles of international civil procedure. 

Owing to an erroneous interpretation given to article 4, para- 
graph “‘ b ” or, perhaps, as the result of an incidental mistake, a 
quite different opinion is to be found on this point in one of the 
recent Soviet books where it is maintained that the Code’s provisions 
governing carriage by sea apply to contracts of carriage “ from 
Soviet ports to foreign destination, if the dispute is dealt with in 
a judicial institution of the U.S.S.R., or the Union Republics.” 23 
The text of this article is also distorted with regard to carriages 
from foreign ports to Soviet destinations. Such cases in the opinion 
of the authors of the same publication are governed by the Soviet 
Code, if both or one of the parties are Soviet citizens or legal 
entities of the U.S.S.R. Such an attitude, deviating from that 


21 See Keilin, 1064, p. 18; Lunts, 1949, pP. 279-280; In. A. Avsov, V. V. Egorev 
and A. D. Keilin, Morskoe Pravo, Moscow 1982, pp. 98-99. See also t 
Rabel, Conflict of Laws, Vol. II, 1950, p. 267; S. Dobrin, ‘‘ The Soviet 
Maritime Code," in the Journal of Comparative Legislation and International 
Law, Vol. XVI, Part I, February 1934, p- 252. 

22 This translation of art. 4, para. “b ™ is in slight deviation from the one made 
by Prof. Z. Szirmai and SY Koreveai in Law of Eastern Europes, No. 4, 1960. 

33 Bee G. L. Shmigel’ski, V. A. Jasinovakil, op. cit., p. 26. 
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taken by the majority of Soviet legal writers, has no foundation 
in the Soviet Code. 

The second group envisaged by article 4, paragraph “‘ b ” of the 
Code are the cases of sea transport between two foreign ports. Here 
the nationality principle is decisive for the application of the Code. 
It is sufficient that one of the parties to such a contract be a Soviet 
national in order that the whole case is brought under the operation 
of the Soviet law. Undoubtedly this rule of the Code also claims 
an extraterritorial effect as it is not provided with a qualification 
similar to the one relating to inward carriages and is drafted in 
the same manner as the rule governing the transport with Soviet 
port of loading. 

With regard to the last category of carriage by sea, viz., those 
between two foreign ports, Soviet authorities explain that by virtue 
of the nationality principle accepted by the Code the Soviet Code 
applies both to the case in which Soviet cargo is carried on foreign 
ships and when Soviet ships carry foreign goods.* 

The nationality principle is also used as a criterion for the 
application of the Code’s provisions dealing with time charters. 
Pursuant to article 4, paragraph ‘‘ e ” the provisions of the Soviet 
Code laid down in Chapter V, part B and relating to time charters 
“ apply to contracts in which both parties or one of them are 
citizens or legal entities of the U.S.S.R.” 

Generally speaking the application rules laid down in article 4, 
paragraph ‘‘ b” of the Soviet Merchant Shipping Code are given 
an extensive sphere of operation. They purport to cover not 
only cases of carriage under bills of lading but also those effected 
under charter parties. On the other hand they have a restrictive 
legal effect as to the Code’s articles which must be complied with 
by the parties entering into such contracts. Beside the several 
imperative rules contained in the Code and which may not be 
departed from by the contracting parties, the rest of the provisions 
bearing only a directive character may be dispensed with or 
replaced by other rules, provided that the parties have agreed to 
that effect. If, however, there is no such agreement, the whole of 
the contract has by virtue of article 4, to be governed by the Code. 
In such a case at least the Soviet courts will apply not only the 
mandatory rules of the Code but also its directive ones.** 

The scope of application of the Soviet Maritime Code has been 
well illustrated in one of the pre-war decisions of the Maritime Arbi- 
tration Commission at the All-Union Chamber of Commerce in 
Moscow.** The arbitrators appointed in accordance with paragraph 


24 In.A. Aveov, V. V. Egorev and A. D. Keilin, Morskoe Pravo, Moscow 1982, 
p. 98. 

25 Bee S. Pisar, ‘' Soviet Conflict of Laws '’ (1957) 70 Harvard Law Review 621. 

26 Re Breach of Charter of the Steamship ‘‘ Phoenia,’’ All-Union Ohamber of 
Commerce, Collection of decisions of the Maritime Aribtration Commission for 
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80 of the Statute and articles 5 and 7 of the regulations of the 
Maritime Arbitration Commission considered at a public sitting on 
November 28, 1986, a claim for damages of All-Union Corporation 
for Export of Petroleum Products ‘ Soiuznefteksport,’? Moscow, 
against the French company “ Courtages et Transports,” Paris. 
Having been confronted with a case containing international 
elements the Commission had to answer first of all the question of 
the applicable law. The facts of this case (cited as Re Breach of 
Charter of the Steamship “ Phoenix ”) are as follows: 

According to a charterparty of November 6, 1985, made in 
Moscow the defendants had accepted several thousand tons of 
benzine, and other petroleum products, for carriage from a Soviet 
port to Istanbul. The goods were unloaded in Turkey damaged as 
the result of some defects in the ship. The Commission, applying the 
Soviet Code, accepted the claim for damages advanced by the 
Soviet corporation on the following reasoning : 


“ The contract of chartering the Steamship Phoenim (sailing 
under French flag) has been concluded in Moscow between 
Soviet foreign trade combine ‘ Soiuznefteksport ’ and the French 
company ‘ Courtages et Transports ’ for carriage of goods from 
a Soviet port to foreign destination. Paragraph 18 of the 
charter provides submission of the contract to the law of the 
flag, viz., the French law. By virtue of article 4, paragraph 
‘b’ Merchant Shipping Code of the U.S.S.R. the Soviet law 
is applicable to contracts of carriage by sea from a port of the 
USSR. to a foreign port. This provision has compulsory 
character and cannot be contracted out by the parties. At 
the same time according to article & of the ‘Merchant Shipping 
Code of the U.S.S.R. it is admissible to stipulate the applica- 
tion of a foreign law within the limits within which the parties 
are allowed to depart from the rules laid down by the Code. 
Therefore, the contractual relations between the parties arising 
out of the charter of Steamship Phoenix in all the matters 
concerning the compulsory rules of the Soviet law are governed 
by the latter law. With regard to questions which in Soviet 
law are governed by directory rules, French law may be 
applied. As to the Turkish Maritime Code, invoked by the 
defendants as law of the place of performance of the contract, 
it cannot be applied. The application of the lew loci solutionis 
to obligations arising out of charterparties is unknown to the 
Soviet maritime conflict law and it is contrary to article 4 of 
the Maritime Shipping Code of the U.S.S.R. 

“ The defendants invoke the French law in the matter 
regarding the authority of the master of the ship. By virtue 
of article 4, paragraph ‘a’ the questions relating to the 
authority of the master are governed compulsorily by the 


1986, Part III, Moscow-Leningrad 1937, compiled and edited by P. P. Vino- 
gradov and 8. T. Dēnm. 8Seə also 8. Pisar, loc. cit., p. 620. As this decision 
will be quoted further in this paper all the points relevant for private inter- 
national law are reproduced here. 
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Soviet Code only in cases where the ship flies the Soviet flag. 
The Soviet Merchant Shipping Code admits the application of 
foreign law to questions regarding the authority of foreign 
ship’s masters. 

* Accordingly, the Maritime Arbitration Commission con- 
siders that the authority of the master of the ship Phoenia may 
be determined by the French Commercial Code.” 


These are the general application rules determining the scope of 
operation of the Soviet Merchant Shipping Code. With regard to 
some individual questions, however, the Code contains several 
conflict rules with which it ensures for itself a still wider sphere of 
doniination. 

Article 4, paragraph “fa” of the Code declares the following 
issues to be governed by the Code according to the law of the flag 
principle °": 

1. Those contained in chapter I: 

(a) the right to fly the Soviet flag; 
(b) the ship’s documents; 
(c) transfer and mortgage of ships.?° 

2. Those laid down in Chapter III and relating to the ship’s 

crew.*® 

8. Issues treated in Chapter X—on the limitation of the ship- 

owner’s liability. 

4. Those contained in Chapter XI—on privileged claims. 


Probably under Soviet law the same issues involving foreign 
ships are to be governed by the law of their respective flags. 

By virtue of article 4, paragraph “a” the law of the flag 
governs in particular the questions relating to the authority of the 
master and the binding effect of his actions upon the shipowner. 
The authority of the Soviet ship’s master is governed by Soviet 
law whether his actions are carried on in the U.S.S.R. or in foreign 


37 See also Lunts, 1959, pp. 169-170. 

28 This point of art. 4, para ‘‘a'’ must be interpreted in the light of s. 22 of the 
Civil Code of the RSFSR (and the similar provisions in the Codes of other 
Union Republics) which explicitly forbids transfer of property in seagoing 
vessels to private persons as well as mortgages of such vessels. Jurther, 
having in mind that all seagoing vessels are state property, one has to comply 
with s. 176 of the Maritime Shipping Code whi rovides: ‘‘ No execution 
shall be levied on any ship belonging to the U.8.8.R., a Union Republic or 
any other legal entity mentioned in para. ‘a’ of s. 6, vig., the ships belong- 
ing to Soviet State organisations or enterprises.’’ According to s. 21, para. 8 
of the Principles of Civil Legislation water transport is a state monopoly, 1.6., 
the means of such transport are res extra commercium. 

29 All labour disputes arising on ships flying the Soviet are to be settled accord- 
ing to Soviet law, by virtue of art. 4, para. ‘‘a’’ of the Merchant Shipping 
Code. As to the disputes taking place on foreign ships the law of the flag is 
expected to apply but with some reservations. In the doctrine and court 
practice slike it is maintained that contractual labour conditions which are 
considered as inadmissible under Soviet labour law will have no effect in a 
Soviet court. (See M. M. B lavekij and A. A. Rubanov, Pravovos 

loshenis inostrantsev v SSSR l status of foreigners in the U.S.8.R.), 
Moscow 1962, p. 98.) 
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countries—a general substantive provision in this matter is 
contained in article 67 of the Soviet Code which provides: 

“ The master, by virtue of his appointment, is deemed to be an 
agent of the shipowner and the cargo-owner with regard to any 
dealings required for the benefit of the ship, cargo or voyage.” 
This provision cannot be dispensed with by the parties unless the 
ship flies a foreign flag.*° This is clearly explained in Re Breach of 
Charter of the Steamship “ Phoenia.’? 31 

The law of the flag applies also to the distribution of salvage 
remuneration. This question is dealt with in article 4, paragraph 
s“ d ” of the Code which provides: ‘‘ In cases concerning the distri- 
bution of salvage money between the shipowner and his crew or 
between the members of the crew the law of the flag of the ship 
which has given assistance shall apply.” 

This concession made to the law of the flag concerns only the 
particular issue of distribution of salvage money: all other 
questions relating to damages arising from collision of ships, towage 
contracts, and remunerations for salvage are governed by the Soviet 
Code always when the case is heard by a Soviet Court (article 4, 
paragraph “ d ”).32 

The Soviet Code applies also to all contracts of marine insurance 
which are made within the borders of the U.S.S.R. (article 4, para- 
graph “‘ f ”). As will be shown further on, the lew loci contractus 
governing this particular question has a paramount significance for 
determining the proper law of the contract as a whole. 

Conflicts of law in cases of general and particular average are 
settled by the law of the port of destination. This rule is inferred 
from article 4, paragraph “‘ e ” which provides that the provisions 
of the Code, “ contained in Chapter VII (on general and particular 
average) apply in case a ship terminates her voyage in a port of the 
U.S.S.R.” By analogy, if the ship terminates her voyage in a foreign 
port, the law of that port applies.** The lem loci solutionis also 
govern several questions concerning the operation of loading. Pur- 
suant to articles 89 and 90 of the Code, the lay-days, demurrage 
days and the amount of the latter due to the carrier as well as the 
amount of dispatch money due to the shipper, shall be determined 
according to the customs of the port of loading, in cases where the 
parties have not otherwise agreed. The subject of general average 
now usually dealt with in Western Europe under the York-Antwerp 
Rules is too complicated for more than a cursory mention here. 
Many of the York-Antwerp Rules have been incorporated in 


30 Morskoe Pravo, Moscow 1982, p. 90. 

81 Cited above. 

32 It must be borne in mind that the Soviet rules will be displaced by the sub- 
stantive provisions of the two Brussels Conventions (Collision at ses and 
Assistance and Salvage at sea of 1910) to which the U.8.8.B. became a party 
in 1926, in all cases when these Conventions are operative. 

88 Bee In.A. Avaov, V. V. Egorev, A. D. Keilin, Morskoe Pravo, Moscow 1982, 
p. 99. 
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Chapter VII of the Merchant Shipping Code of the U.S.S.R. which 
deals with this subject: it would appear that the provisions relating 
both to general and particular average have only a directive 
character, and may be replaced by other rules. It is said that the 
York-Antwerp Rules are often made applicable by contractual 
stipulation.** 

The same principle applies to questions concerning the unloading 
of the ship, and it is restated in section 106 of the Code: ‘* The 
provisions of sections 89 and 90 similarly govern also discharge and 
demurrage at the port of destination, including the calculation of 
lay-days and demurrage days and the amount payable either by 
way of damages for detention or dispatch money for days saved in 
discharging.” 

Besides the above-mentioned questions the parties may agree in 
their contracts that other individual issues shall also be governed 
by the customs of the port of loading or port of discharge, provided 
of course, that their stipulations are not contrary to the applicable 
imperative provisions.®?” 

Finally, in all cases where the Soviet Code purports to govern 
certain legal relationships the periods of limitation are governed 
by the rules: contained in Chapter XIV of the Code (article 4, 
penultimate paragraph). Probably in cases left outside the sphere 
of operation of the Soviet Code, this matter is governed by the law 
applicable to the principal obligation.** 

The extraterritorial effect as claimed by the Soviet Code for the 
several general application rules needs a word of elucidation. There 
is no independent court in the world which would be inclined to 
recognise the extraterritorial effect of foreign rules of private inter- 
national law. Neither is there a foreign authority which can force 
such courts to do that, because each court applies its own national 
private international law and only by virtue of the latter may it 
apply foreign rules of private international law. The legal signifi- 
cance of the sweeping Soviet rules manifests itself only when the 
enforcement of rights in the U.S.S.R. based on judgments of non- 
Soviet courts is at issue. In such cases judgments disregarding the 
extraterritorial character of the Soviet application rules will never 
be enforced on Soviet territory. 


84 See Œ. L. Shmigel'skij, Osnovy Sovetskogo Morskovo Praca, Moscow 1959, 


. 26. 

35 Phe customs of the Soviet ports are codified and published by the All-Union 
Chamber of Commerce, see Keilin, 1054, È ll. See also Law of Eastern 
Europe, No. 4, 1960, note 96. See also L. Makovski, Pravovos Reguli- 
rovanie Morsntkh perevosok gruzov, Moscow 1961, pp. 17-18. 

86 At least the Boviet Arbitration practice is to that t. See Ramsaitsev, 1057 
(Vneshnotorgovit Arb. v SSSR), p. 64; Lunts, 1959, p. 214. There was 6 
similar rule in the Draft of the Principles of Civil Legislation laid down in 
s. 104 and providing as follows: ‘‘ Questions of the limitation of actions are 
decided by the legislation of the econ whose law regulates the corresponding 
legal relationship.” This section has been dropped in the final version of the 
Principles of Civil Legislation. 
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JUDICIAL CHorce or Law 


The rules designed to guide the Soviet courts in cases where the 
parties have failed to choose the law are conspicuous by their 
rigidity. To a great extent that is due to the fact that the rules 
drafted by the legislature were deprived of their natural theoretical 
background. What was permitted to the Soviet lawgiver was denied 
to the courts and to the doctrine. While the former did not hesitate 
to borrow from abroad the “‘ bourgeois’ device of lew loci con- 
tractus, the latter were not permitted to avail themselves of the 
various correctives developed by the western courts and doctrine. 
Such correctives were branded either as “ fictitious ” or as contrary 
to the all dominating requirement of expediency. 

In particular the Soviet method of judicial choice of law reveals 
the following characteristic features: 

1. The courts are not permitted to base their decision on lea 
voluntatis, if the latter is not expressed or clearly implied in the 
contract, i.e., the inquiry into the “ presumed ” or the “ hypo- 
thetical ” intention of the parties is prohibited. 

2. The objective criteria formulated as the ‘ most real? or 
“* most intimate ” connection is favoured neither by the courts nor 
by the doctrine.” 

8. The only point of contact which under the old law was 
accorded some legal significance and which under the new “ prin- 
ciples ” is declared decisive is the place of contracting. 

Other peculiarities already noted in western literature but which 
at present constitute only a historical aspect of the problem 
are connected with article 7 of the R.S.F.S.R. Code of Civil 
Procedure. However, the old text and its interpretation over the 
years may contribute to a better understanding of the law in opera- 
tion. The said article 7 provided as follows: ‘‘ The court, in 
examining contracts and documents made abroad shall take into 
consideration the laws effective at the place where the contract 
or the document was made, provided that said contract or document 
itself was permitted by the laws of the R.S.F.S.R. or agreements 
between the R.S.F.S.R. and the country where it was concluded.” 38 

The ambiguity of this article has led legal writers to various and 
contradictory interpretations, of which only the prevailing one 
will be presented. 

First of all it must be noticed that the rule locus regit actum, as 
incorporated in the above-mentioned article, had only a facultative 
character, i.e., it was left to the discretion of the courts whether or 


87 The opinion expressed by Krylov in 1980 that Soviet courts may apply as 
subsidiary to the les loci contractus another foreign law as the law the 
country with which a contract was most closely connected has not found much 
support. See Krylov, 1980, pp. 184-185; but see also A. N. Makarov Précis, 
1988, p. 299, note 1. 

38 Of. Vl. Gsovski, Vol. 2, p. 556. 
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not to apply the lew loci contractus. If, however, this latter law 
was disregarded the only alternative left to the courts was the 
application of the Soviet law.** 

Secondly, only contracts made abroad were susceptible of being 
governed by a foreign law, as those made in the U.S.S.R. were 
ipso facto submitted to the Soviet law. 

Thirdly, the principle of the lea loci contractus applied only to 
the substance, as far as foreign commercial transactions are con- 
cerned, the form of the latter having always been governed by 
Soviet law, whenever a Soviet citizen or a Soviet legal entity was a 
party to the contract.‘ 

In order to facilitate international commercial intercourse and 
to gain the confidence of foreign litigants, Soviet judicial institutions 
have made a virtue of necessity by the interpretation of the 
ambiguous article 7 of the R.S.F.S.R. Code of Civil Procedure. 
Availing themselves of the discretion accorded to them by this 
article they have given preference to a uniformly applicable lew 
loci contractus principle in all foreign commercial transactions, thus 
meeting to a certain extent the parties’ expectation to know in 
advance the applicable law. At least the decisions of the Foreign 
Arbitration Commission in Moscow are adduced as a constant 
confirmation of the lew loci contractus principle.** 

Under the Principles of 1961, the place of contracting is elevated 
to a paramount criterion for determining the applicable law in the 
absence of parties’ choice. Article 126 of the Principles provides: 


“ the rights and duties of the parties to a contract of foreign 
commerce are governed by the law of the place where the 
contract is made, if not otherwise agreed upon by the parties. 
The place of contracting is determined by Soviet law.’’ 


It is evident from this text that the Soviet legislature has 
followed the court practice rather than the doctrine. The explana- 
tion of this is the fact that the court’s practice itself has been 
formed under the direct influence of the Soviet government, 
exercised through various instructions, directives and commands. 


39 See Lunts, 1949, p. 223; Pereterski!-Krylov, 1940, p. 119; Altunov, 1955, 
. 186; A. N. Makarov, 1934, p. 299. 

40 Poreterskit-Krylov, 1959, pp. 181-182; Lunts, 1949, p. 189; Pisar, 1957, pp. 618- 
614; N. Rink, 1954, pp. : 

41 Pereterskil-Krylov, 1959, p. 127 et seg.; Lunts, 1959, p. 175; Pereterakil- 

lov, 100 p. 119; Ramzsitsev, Sov. Gosudarstvo i pravo, 1957, No. 9, p. 58 
and Sovetski Hshegodnik Meshdunarodnogo prava 1958, Moscow 1959, pp. 4638- 
477; M. M. Boguslavskii, ‘‘ Pravovoe regulirovanie Vneshnetorgovoi kupli- 
prodazhi v otnosheniiakh mezhdu sotsialisticheskimi stranami,” in Problems of 
Private International Law, Moscow 1960, p. 82. 

42 D. F. Ramzsitsev, Sovetskoe Gosudarstoo i pravo, No. 9, 1957, p. BO et seq.; 
M. Boguslavsky (Technical Staff member of the Law Institute, Academy of 
Sciences of the U.S.S.R.) in Survey of Soviet Court decisions, published in 
Journal du Drost International (Clunet), 1860, No. 8, pp. 868-884; D. F. 
Ramzaitsev, ‘‘ Activity of the Foreign Trade Arbitration Commission in 1957," 
(extract from the glish summary) published in Sovetskii Hzhegodnik 
Meshdunarodnogo prava, 1958, pp. 463-476; Lunts in Soviet Yearbook of Inter- 
national Law 1960, Moscow 1961, pp. 270-271. 
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According to article 126 of the Principles, in the absence of 
contractual stipulations to the contrary, the courts may not take 
into consideration laws other than those operative in the place of 
contracting. This clearly drafted legal provision puts an end to 
the possibility of applying Soviet law instead of lem loci contractus, 
as was the case under article 7 of the R.S.F.S.R. Code of Civil 
Procedure. As was already mentioned above, with regard to the 
classification of the ‘‘ place of contracting,” the new law has 
favoured the lew fori principle, a solution quite different from the 
one propounded by the Soviet doctrine and practice.* 

The lew loci contractus principle as stated above is applicable 
to all commercial contracts and there is no indication in the Soviet 
literature that the contracts of carriage by sea make an exception. 
However, the wide scope of application of the provisions of the 
Soviet Merchant Shipping Code as claimed by section 4 combined 
with the irrebuttable presumption that failing a choice the Soviet 
law is the applicable one, transforms this rule into a mere exception 
to the application of the Soviet domestic law. 

The application rule as incorporated in section 4, paragraph 
“b” of the Code with its imperative character is binding upon the 
courts as well as upon the parties. The latter must apply the 
substantive provisions of the code as a proper law of the contract 
of carriage by sea in all cases where the carriage is effected from 
Soviet ports to foreign destinations, from foreign ports to Soviet 
ports, and also between two foreign ports, if at least one of the 
parties is a Soviet citizen or a Soviet legal entity. The binding 
force of this rule upon the Soviet courts is implied in the same 
section 4 of the Code which determines the domain of operation 
for the latter. In its final paragraph it is provided that: “ in cases 
where according to the provisions of this section the provisions of 
the Merchant Shipping Code do not apply, the courts of the 
U.S.S.R. or of the Union Republics may apply foreign law, provided 
it is not contrary to the fundamentals of the Soviet system,” bi 

Conversely, in cases where according to section 4 the provisions 
of the Code are declared applicable the courts may not apply a 
foreign law. 

In particular the mandatory character of section 4, paragraph 
“ b” (dealing with carriage by sea) was authoritatively confirmed 
by the Soviet Maritime Arbitration Commission in the Phoenia case 
in terms which leave no room for doubt: ‘ This provision has a 
compulsory character. .. .”? 4° 


43 A A- priet interpretation of art. 102 of the draft Principles which corresponds to 
. 126 of the definitive text of the law is given by Lunts in Soviet Yearbook 
T International Law 1960, Moscow 1981, p. 272. 
44 This translation deviates slightly from the one made by Prof. Zs. Szirmai and 
Mr. J. D. Korevaar. 
45 Beo above. 
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Imperative application rules are contained also in some western 
laws but with more limited effect, and with quite different functions. 
For instance the application rules of the Netherlands Maritime Law, 
articles 517d, 520f, 520t, declare only some individual articles 
imperatively applicable and they have nothing to do with choice 
of law. 

For the purpose of a choice of law the courts are guided by the 
general principles of private international law. These principles as 
formulated by Van Brakel are to the effect that primarily the court 
should look for the legal system with which the concrete contract 
is most intimately connected and only when the contract is linked 
with several countries alike and it is impossible to find out with 
which of them it is most intimately connected, can the locus con- 
tractus be decisive.*® In this inquiry into the legal system most 
closely connected with the contract “ all the circumstances are 
important,” says Offerhaus, ‘* such as the flag, loading, discharging, 
nationality of the parties, language and forms used, money referred 
to.” 47 

The Soviet courts are not permitted to take into consideration 
circumstances other than those expressly mentioned in the Soviet 
laws. The relevant connecting factors in maritime cases are: port 
of loading, port of destination and the nationality of the parties on 
the one side; the place of contracting on the other side. Each of 
the former three factors is sufficient to make the Soviet Code 
applicable if it happens to point to the U.S.S.R. If by virtue of 
these connecting factors the Soviet Union is not involved the courts 
must apply the lew loci contractus. 

As a matter of fact, the only case susceptible of being governed 
by the lew loci contractus is the contract of two foreigners for 
carriage by sea between two foreign ports. There is no doubt that 
if such a contract contains no stipulation as to the applicable law 
the Soviet tribunals will decide any disputes in accordance with 
the lew loci contractus as far as this is not contrary to the 
fundamentals of the Soviet system. 

A question of particular interest may arise when the parties to 
a contract of the kind just mentioned have inserted a stipulation 
to the effect that an individual question will be governed by a 
definite law. Will the Soviet tribunals recognise the validity of 
such a stipulation if it happens to be contrary to the imperative 
rules of the lew loci contractus? While the other legal writers are 
silent on this question Lunts answers positively, because in his 
opinion no imperative rules are binding upon the parties against 
their implied or express intention.** 

46 Van Brakel, 1953, pp. 286-287. 
at J. Offerhaus, ‘ ‘Netherlands Maritime Law and the Conflict of eu pone 
ebay hase Bind IT, 1954-1957, p. 599; cf. also Van Sloten, 1986, p. 
oviet Yearbook of International Law 1960, ees 1961, mene 138i -a77. 


Under Czechoslovak law such a stipulation would be ed (art. 9, 
Czechoslovak Private International Law, 1948). 
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These are in essence the basic rules governing the Soviet judicial 
choice of law, from which only treaty provisions may derogate. 
In the Soviet treaty practice, however, there is a tendency not to 
depart from the general principle locus regit actum but rather to 
maintain its integrity within the narrow limits of the imperative 
application rules of the Soviet Merchant Shipping Code. Thus, if 
in a commercial agreement the law of the place of contracting is 
declared applicable the latter applies without qualifications and the 
Soviet application rules relating to carriage by sea cease to be 
operative. *® 


LITIGATIONS IN CARRIAGE BY SEA CASES 


The Principles of Civil Procedure of 1961 have not introduced 
any changes with regard to the jurisdiction of the Soviet courts in 
controversies involving foreign litigants. Section 4 in fine restates 
only in a most general manner the existing rule of jurisdiction : 
“ the courts also consider cases in which participate foreign citizens 
or foreign enterprises and organisations.” In a recent commentary 
on the Principles it is explained that by virtue of this section the 
competence of Soviet courts, as set forth in the Codes of the Union 
Republics, to deal with controversies arising out of international 
transport contracts will remain unaltered.” 


Under the R.S.F.S.R. Code of Civil Procedure all disputes 
between Soviet firms and foreign ones (concession enterprises 
excluded), where the value of the claim exceeds 10,000 rubles ™ are 
placed under the jurisdiction of the regional (provincial) courts 
(section 22, paragraph 2). All other disputes are to be dealt with 
by the so-called “ Peoples Courts” (section 21). Of particular 
interest is section 26, paragraph 2 of said Code. It reads as follows: 
“ actions against a defendant who has no permanent or temporary 
residence in the U.S.S.R. may be filed in the jurisdiction where 
his property is located or in the jurisdiction of the place of his last- 
known residence or employment.’ 832 

Interpreting this provision a Soviet specialist in maritime law 
declares that claims against foreign shipowners must be filed with 


49 Art. 6 of the Agreement for Commerce and Navigation between the U.8.8.R. 
and Denmark of A 17, 1946; art. 4 of the supplement to the agreement 
with the same title, between the U.9.8.R. and Rumania of February 20, 1947; 
art. 4 of the supplementary agreement between the U.8.8.R. and Ozechoslo- 
vakia of December 11, 1947; art. 5 of the supplement to the agreement with 
Hungary of July 15, 1947; art. 4 of the supplement to the agreement with 
Italy of December 11, 1948; art. 10 of the agreement with France of Septem- 
ber 8, 1951; Art. 4 of the supplement to the agreament with Austria of October 
17, 1955, eto. 

50 P, J. Bardin, ‘Ob Osnovakh grazhdanskogo sudoproizvodstva Soiuza SSSR: 
Soiuznykh respublik,’’ in Sovetskoe Gosudarstvo i pravo, 1962, No. 1, p. 16. 

51 10,000 rubles=1,000 new rubles. 

53 See Geovskil, 1949, Vol. I, pp. 563-568. 
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the court of that port where the defendant’s ship is to be found. 
In a recent textbook ** on the position of foreigners in the U.S.S.R. 
it is further explained that in cases where foreigners participate the 
same principles of jurisdiction apply as to purely domestic cases. 
In particular the general rule that a case must be dealt with by the 
court of the defendant’s residence applies to them. If a foreign 
defendant happens to be without residence in the U.S.S.R. an 
action may be brought at the place where his property is located. 
In contradistinction to Soviet ships which are considered as res emtra 
commercium, foreign ships may be arrested as a measure of security. 
According to the ruling of the Presidium of the Supreme Court 
of the R.S.F.S.R. of June 1988: “* Actions of Soviet charterers 
against owners of foreign ships lying in Soviet ports for the rescis- 
sion of charters and damages to charterers for breach of contract, 
are cognizable by the People’s Courts and by the provincial courts 
respectively according to the value of the claim.” The writ must 
be served on the master as the owner’s representative. The courts 
must give such actions an early trial. Having regard to the fact 
that the departure of the ship from a Soviet port may make it 
impossible for the plaintiff to bring his action in a Soviet court, the 
court may at the application of the plaintiff and provided the claim 
is supported by sufficient evidence, order the arrest of the ship by 
way of security, complying in doing so with the rules laid down for 
such occasions in the Maritime Code.*5 The Soviet Code provides 
two cases in which the arrest of ships is not admitted: (a) with 
regard to ships belonging to foreign states but only on the basis of 
reciprocity, (b) ships under a voyage may not be arrested for claims 
not connected with the voyage unless the action relates to the owner- 
ship of the ship (sections 289, 240 of the Code). 5 As an illustration 
of the extent of the Soviet courts’ jurisdiction we may refer to a 
decision of the U.S.S.R. Supreme Court in 1928 where it is stated 
that courts are competent to settle labour conflicts arising between 
the crew of a foreign commercial ship and the shipowner.** 
Pursuant to section 21, paragraph “‘ a” and section 22, para- 
graph 2 of the R.S.F.S.R. Code of Civil Procedure claims based on 
carriage by sea contracts as all other civil cases must be submitted 
to the People’s Court with the exception of those exceeding the 


53 Of. A. D. Keilin, Sovetskoe Morskoe Pravo, 1954, p. 885. 

54 M. M. Bogualavskil, A, A. Rubanov, Pravovos poloshenie inostrantseo VSSR, 
Moscow 1959, pp. 108-109. 

56 Referred to by 8. Dobrin: ‘‘ The Soviet Maritime Code,” in The Journal of 
Companies egislation and International Law, Vol. XVI, Part 1, February 

» P. 252. 

58 Of. Keilin, in Morskos pravo SSSR, 1982, pp. 92-98. He maintains that this 
exception regarding arrests of ships under voyage is applicable to foreign 
ships only on the basis of reciprocity. 

57 Pt aan see note 54 above; also on the position of the crew, note 

above. 
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amount of 10,000 rubles in which cases the Regional Court is com- 
petent. The parties to a case may bring an appeal for annulment 
before the competent Regional Courts against the judgments of 
the People’s Courts and before the Supreme Court against the 
Regional Courts’ judgments.°* 

Even if the plaintiff happens to be a foreigner he will be bound 
by the Soviet rules of procedure. He must comply in particular 
with the rules of jurisdiction unless there is an agreement between 
the parties for submission of the dispute to a particular court. The 
most common practice, however, of settling disputes arising out of 
merchant shipping contracts, is to submit such disputes to the 
Maritime Arbitration Commission attached to the U.S.S.R. Chamber 
of Commerce in Moscow, provided that there is an agreement to 
that effect between the parties concerned.*® With regard to the 
period of time within which an action must be brought it must be 
said that Article 241 of the Merchant Shipping Code lays down a 
one-year period of limitation of action for disputes arising out of 
contracts of carriage by sea. The moment at which this period 
begins to run depends on the character of the carriage. If it 
relates to goods—‘‘ from the day of delivery of the cargo or, if the 
goods are not delivered, from the day on which they should have 
been delivered.” If the action is based on a contract for the 
carriage of passengers and luggage—‘‘ from the day scheduled as 
the day of departure from the place stipulated in the contract.” 

With regard to time charters the same limitation period of one 
year is provided. It begins to run “ from the day of the expiration 
of the contract.’’ 

Limitation periods provided for actions in other maritime cases 
vary from one to two years. 

As was mentioned elsewhere, the Soviet limitation period applies 
to all actions based on contracts governed by the Soviet Merchant 
Shipping Code; so that this question is governed by the proper 
law of the contract. 

A short consideration of the characteristic features of the 
Maritime Arbitration Commission will perhaps be useful. 

The Maritime Arbitration Commission is a permanent State 
Arbitration Tribunal and “ consists of 25 members appointed for 
a term of one year by the Presidium of the U.S.S.R. Chamber of 
Commerce from among representatives of shipping, trading, insur- 
ance and other such organisations, and also from among other 
persons possessing special knowledge in the sphere of merchant 


58 g, 285 of the RSFSR Code of Civil Procedure. See Gsovskil, 1949, Vol. II, 


. 622, 
59 bj. Keilin, 1954, pp. 3886-890. Cf. also s. 28, RSFSR Code of Civil Procedure 
and translation in Qsovskiy, 1949, Vol. TP 568. 
Cf. also Lunts, ‘‘ Nekotorye voprosy M.Ch.Pr.," in Uchenyse zapiski, 1956, 
No. 8, p. 78, where he explains that, 1f there is no arbitration agreement, the 
dispute must be dealt with by a court. 
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shipping, maritime law and marine insurance ” (section 2 of the 
Statute of the Merchant Arbitration Commission).°° 

Some of the standard contracts used in Soviet maritime practice 
contain special clauses expressly referring all eventual disputes to 
the jurisdiction of the Maritime Arbitration Commission. Other 
forms provide the same in more general terms, viz., that all disputes 
shall be settled in the U.S.S.R. 

Each of the parties to a dispute has the right to name the 
desired arbitrator from among the members of the Commission 
(section 4 of the Statute). 

The parties may, however, by mutual consent leave the choice 
of arbitrators to the President of the Maritime Arbitration Com- 
mission (section 7 of the Statute). 

The Commission bases its decisions upon Soviet private inter- 
national law rules and the Merchant Shipping Code of the U.S.S.R. 
in particular. Throughout the hearing of a case in the Maritime 
Arbitration Commission up to rendering an award the parties may 
by agreement settle their dispute: in which case the Maritime 
Arbitration Commission does not make a decision. Such a case is 
reported by Keilin in ‘‘ K 80-letiin deiatel’nost i Morskoi arbitr. 
Kommissii,’’ (Vneshniaia Torgovltia, 1961, No. 8, pp. 6-18), where 
“ The West of England Steamship Owners Protection and Indemnity 
Association, Ltd.” and a Soviet foreign trade firm ‘“‘ Exportless ” 
were involved. It was heard by the Maritime Arbitration 
Commission in Moscow in December 1959. 

The parties may bring an appeal before the U.S.S.R. Supreme 
Court for annulment of the awards rendered by the Maritime 
Arbitration Commission (paragraph 25 of the Rules of Procedure 
of the Maritime Arbitration Commission) on the normal grounds 
provided for the review of judgments in the ordinary Soviet courts. 
If one of these grounds is present the Supreme Court, on receiving 
a complaint from the party, or a protest from the public prosecutor, 
may cancel the award and return the case to the Maritime Arbitra- 
tion Commission for rearbitration (Article 10 of the Statute). If, 
within a month, there is no appeal or protest from the procurator, 
the decision comes into force and may be executed pursuant to a 
special verification upon it made by the president of the Maritime 
Arbitration Commission and having the force of an exequatur. 


60 Cf. Maritime Arbitration Commission Statute and Rules of Procedure published 
in English in Moscow 1954. Also J. Hazard ‘' Soviet Commercial Arbitration,” 
in International Arbitration Journal, Vol. 1, No. 1, April 1945. 

The Maritime Arbitration Commission was set up with the Statute of the 
Maritime Arbitration Commission of the U.S.S.R. Chamber of Commerce m 
accordance with the Decree of the Central Executive Committee and of the 
Council of People’s Commissars of the U.S.S.R., December 18, 1980, and 
amended January 8, 1986, and May 7, 1986. 

61 Of. A. Keilin, “K 80-Letiin deiatel’nosti Morskoi Arbitrazhnoi Kommissii, 
“ Vneshnaia Torgovlia, 1961, No. 8, pp. 6-18. 

As he explains, where the Supreme Court returns the award for rearbitra- 

tion. the case is dealt with by another staff of arbitrators. In any case the 
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As to the competence of the Maritime Arbitration Commission 
it must be added that, besides cases involving the chartering of 
ships and carriage by sea, the Maritime Arbitration Commission 
deals also with disputes concerning remuneration for salvage and 
other services between ships or arising from collisions between ships, 
agreements on marine insurance and the like (section 1 of the 
Statute).° 


A. Garnersxy.* 


final decision is not given by a court but by the arbitration tribunal in contra- 

distinction to French arbitration practice where the Court of Appeal decides 

the case (by ap against an award) on its merits. 

Cf. also J. Clére (Dr. en droit, maritime expert) who writes: 

“dans le système russe, comme dans le système francais, on trouve les 
mêmes principes de base, savoir: arbitrage facultative; arbitres choisis 
par les partres; règlementation de la procédure; obligation de juger selon 
es règles du droit; appel et cassation possibles dans certains cas.” In 
“La Commission d'ar itrage Maritime de l'URSS,” published in Le 
Droit Maritime Frangais, 1956, p. 499. 


62 On some peculiar features of Soviet commercial arbitration in general see my 
article “ Paa Europäische Uebereinkommen über dıe internationale Handels- 
schiedsgerichtsbarkeit und das Sowjetrecht,'’ Osteuropa Recht, No. 1, 1963. 

‘* Graduate of the Universities of Sofia and Utrecht. Formerly assistant in the 
Documentation Office for East European Law at Leiden and at present 
scientific officer at the University Library of Amsterdam. 


LORD ATKIN’S JUDICIAL ATTITUDES AND 
THEIR ILLUSTRATION IN COMMERCIAL 
LAW AND CONTRACT 


INTRODUCTION 


In the United States it is the accepted practice for the life and work 
of eminent judges to be assessed by legal critics soon after their 
deaths, or sometimes even while they are still alive. But in 
England writers are wary of evaluating the contribution of a judge 
to the development of the law of the society of his times. The 
reason is not difficult to find: in the United States it is frankly 
admitted that there is a large area of legal decision which is justifi- 
ably influenced by the temperament and political opinions of the 
individual judge; while in this country the development of the law 
is still hindered by the touching but invidious fiction that law is 
declared, not made, by judges. Certainly the room for manoeuvre 
is much smaller and much less obvious than under the Federal 
Constitution of the United States, but room for manoeuvre there 
nonetheless is. Though most people involved in the legal system 
must presumably admit this to themselves, and though it must 
follow that our understanding of how the legal system really works 
is necessarily incomplete until the individual work of leading judges 
is carefully analysed, still we have a residual reluctance to acknow- 
ledge this overtly by partially explaining decisions in terms of what 
sort of person the judge concerned is. It would, of course, be inap- 
propriate to overstress this angle; it only has any validity when the 
precedents leave room for manceuvre, and even then it will seldom 
reveal anything startling. But it is an aspect of the legal system 
that we should remind ourselves of occasionally. That we do not 
do so frequently enough would seem to be borne out by the fact 
that, twenty years after his death, there has still not been pub- 
lished a comprehensive evaluation of the work of Lord Atkin of 
Aberdovey, one of the few truly great common lawyers of this 
century. It will therefore be instructive to have a glance at his 
judicial attitudes, for we shall find a coherent and broad legal 
philosophy binding together his work. Even in such apparently 
unpromising areas as Commercial Law and Contract, clear evidence 
of his particular approach can easily be found, emphasising that 
such decisions are something more than mere empirical improvisa- 
tions. Perhaps more than ever this needs to be emphasised today, 
for the ever-increasing volume of law and legal materials means 
that student and practitioner alike tend to see a judge’s work as a 
series of unrelated cases reaching his ken as a paragraph here and a 
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footnote there. Beneath the surface remains hidden the fact that 
wherever authority is slender the common factors which we may 
call a policy may be very important to know. During thirty-one 
years on the Bench! Lord Atkin’s attitudes became recognisable 
and characteristic. 

What, then, stands out about his judicial philosophy? The 
primary impression that remains after reading a wide selection of 
his judgments is one of his profound and all-pervading common 
sense. It is not a spectacular quality, except when it is absent, 
but it would seem to be his most typical and valuable single virtue, 
a touchstone to warn him when legal jargon and analysis begin 
to impede a just determination. According to common sense the 
purpose of the Workmen’s Compensation Acts was to compensate 
workmen; not a sensational premise, but one from which he was 
able to circumvent an earlier case ? and restore the law to a more 
useful basis, in Richards v. Goskar.2 Again, what common sense 
would there be in letting a ginger-beer manufacturer leave dead 
snails in his product when this could very well be avoided? 
Obviously, none; so ‘‘ it will be an advantage to make it clear that 
the law in this matter, as in most others, is in accordance with 
sound common sense.’ ¢ 

Allied to this strength was a firm sense of practicability, an 
awareness that the form may conceal a substance plus an ability 
to see that substance. His analysis of marriage and divorce in 
Fender v. St. John Mildmay * is a striking example of this. So 
also is his analysis of the relationship of customer and bank in the 
Joachimson case.° Law based upon artificial considerations, a legal 
concept inconsistent with the facts, is unlikely to have much social 
usefulness, and'so had little attraction for Lord Atkin. 

This keen sense of practicality did not, however, stifle or stunt 
his concern for principle. An adaptable legal concept need not also 
be disordered; the traditional British virtue of empiricism can be 
strengthened by a certain amount of abstract principle. This, at 
any rate, was clearly Lord Atkin’s view: 

‘* That law is a scientific subject, I suggest, cannot be disputed. 
I think it was Burke who said that the law is one of the first 
and noblest of human sciences: a science which does more to 
quicken and invigorate the understanding than all the other 
kinds of understanding put together.” 7 


1 He was sppointed to the King's Bench Division in 1918, promoted to the 
Oourt of Appeal in 1919, and finally succeeded Lord Atkinson in the House 
of Lords in 1928. He died in 1944. 

2 M’Dougall v. Summerlee Iron Co., Ltd. (1927) 20 B.W.C.C. 419. 

8 (1996) 29 B.W.C.G. 357. 

4 Donoghue v. Stevenson [1982] A.C. 562 at p. 599. 

5 [1988] A.C. 1. 

6 (1921] 8 K.B. 110. 

T Bee“ Law as an Educational Subject ° (1982) J.8.P.T.L. 27. 
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His own legal work, if not that of some of his brethren, justified 
such a proud statement, as can be seen from his renowned dissent 
in Liversidge v. Anderson.® If practical expediency had been the 
sole test of lawfulness in that case, as even Lord Wright seemed 
prepared to accept, then few would have been perturbed to see 
Jack Perlzweig, alias Liversidge, languish in gaol for the rest of 
the war; but to Lord Atkin it was anathema that the fundamental 
freedom of all members of society should be potentially undermined 
by one short-term policy decision. Even the exigencies of war 
could not justify construing the words ‘‘ If a man has”? to mean 
“ If a man thinks he has.” However villainous was Perlzweig, the 
judiciary were not under a duty to accelerate the scope of executive 
discretion, exercisable against all honourable citizens as well as 
traitors. The hope that the discretion would not be misused was 
a poor protection in comparison with an objective judicial deter- 
mination, and the latter should only be restricted by clear words. 
All this seems unobjectionable today; but in the midst of the 
practical anxieties of war-time, only Lord Atkin’s sense of principle 
remained unimpaired. His burning belief in the fundamental liberty 
of the subject is reminiscent of the preferred freedoms theory 
adopted by Black and Douglas JJ. in the United States.° And in 
the earlier case of Everett v. Griffith he had revealed the same 
concern for protecting the individual assiduously against the state 
and the indifference, incompetence or malice of its officials. 

It is of little use to have a definite approach, however clear and 
compelling, if one has not the tools with which to implement it. 
How often one hears a judge say in the course of his judgment that 
if there were no previous authority he would have decided the case 
in a certain way, but that he fears he is bound by the precedents. 
Lord Atkin did not subvert the doctrine of precedent; he acknow- 
ledged that where authority was precise and clear, it was no part 
of his judicial duty to ignore it, however unsatisfactory it might 
seem to be. But he was prepared to look with great care to see 
whether an authority stood for precisely what was generally sup- 
posed. If the end were worth achieving (and whether it was could 
be tested by common sense) and if there were a legitimate way 


8 [1942] A.O. 206. 

9 Bee the First Amendment to the Constitution of the United States and cases 
concerning the Smith Act, 1940, particularly Dennis v. United States, 841 
U.B. 494. 

10 [1920] 3 K.B. 168; [1921] A.C. 652. 

11 Accordingly, in Rose v. Ford [1987] A.C. 826, he accepted and applied the 
principle crystallised in the Amerika Case [1917] A.C. 88, even though ** the 
Teasons given, whether historical or otherwise, seem unsatisfactory. But 
it is of little purpose ın a legal decision to criticise them, for the rule has 
the authority of this House.’’ In this area of law, he judged that the point 
where rightness was preferable to certainty was reached much later than in 
the field of negligence, for example. Bee also Cull v. I.R.C. [1940] A.C. 61, 
where he took a similar attitude, this time doubtless mindful of the fact that 
this was an area of the law where the legislature really could, in practice and 
not merely in theory, intervene if they wished to change the law. 
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through, Lord Atkin would get there, when some of his brethren 
might not, with the aid of his tremendously powerful flair for exact 
distinguishing. By patient and exact analysis he could clear the 
way for a liberating decision, as in Richards v. Goskar,™ or at least 
put up a respectable fagade, as in Donoghue v. Stevenson. To say 
this may sound inconsistent with the statement that he did not 
subvert the doctrine of precedent, but it is fair to say that the fact 
that he went to such lengths to explain and distinguish the previous 
cases showed precisely that he did regard himself as bound by them 
to the extent required by the theory. If he was not absolutely 
scrupulous in his interpretations of one or two precedents,! it was 
because, on this one occasion, the social harm done to society by 
missing the opportunity to set the law of negligence on its feet 
would far exceed the harm done to the legal system by slight evasion 
of the full strictness of the doctrine of precedent. Admittedly, one 
of the great justifications of the doctrine of precedent is that it 
stops vague, individual tests of social harm or social benefit out- 
weighing certainty and clear rights; but Lord Atkin js vindicated 
because he chose one extremely beneficial occasion for his slight 
deviation. 

This, then, is Lord Atkin, a man of great common sense, 
practical insight and social responsibility. He frankly acknowledged 
that in making legal decisions he was frequently having to make 
social evaluations. He did not try to evade this responsibility by 
resorting to casuistical subleties, but assessed articulately the com- 
peting factors. This ability to make a good and realistic decision 
was fortified by an immense grasp of technique and an awe-inspiring 
comprehension of the common law. It is with this in mind that it 
might be useful to look at some of his more familiar decisions in the 
fields of contract and commercial law. That his leading decisions 
were not just empirical improvisations, that on the contrary they 
sprang from a mature and coherent judicial attitude, should emerge 
clearly when some cases are examined from this point of view. 


FENDER v. St. Jonn Mrpmay + 


M, who had just obtained a decree nisi from his wife, promised to 
marry F after the decree should be made absolute. He then rejected 
her. Was it, therefore, contrary to public policy that a promise 
made between decree nisi and absolute should be enforceable? In 
considering this simple question, Lord Atkin constructed an analysis 
of the whole basis and scope of public policy in English law and its 
application to the facts before him. 

He starts by quoting dicta to show that the scope of public 


12 (1986) 29 B.W.0.0. 857. 

18 6.9., Winterbottom v. Wright (1842) 10 M. & W. 109, and Oliver v. Saddler 
929] A.O. 584 in Donoghue v. Stevenson [1982] A.O. 562. 

14 [1988] A.C. 1. 
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policy is traditionally narrow, though he does not accept Lord 
Halsbury’s opinion in Janson v. Driefontein Consolidated Mines *° 
that the categories of public policy are completely closed. One 
aspect of the admittedly narrow doctrine is that “f men of full 
age and competent understanding shall have the utmost liberty of 
contracting, and that their contracts, when entered into freely and 
voluntarily, shall be held sacred and enforced by courts of 
justice.”?** The doctrine has two distinct branches, that of harm- 
ful acts and that of harmful tendencies. It is with the latter that 
he is here concerned, and it requires careful analysis. After 
reviewing the various dicta, he concludes: 
** Tt can only mean that... , taking that class of contracts 
as a whole, the contracting parties will generally, in a majority 
of cases, or at any rate in a considerable number of cases, be 
exposed to a real temptation by reason of the promises to do 
something harmful, i.e., contrary to public policy, and that it 
is likely that they will yield to it.” 1° 


He has chosen every word with precision, and now relates this 
criterion to the facts before him. What are the evil tendencies of 
a contract of this sort? In the court below, it had been suggested 
that the promise would undermine the obligations of the subsisting 
marriage and the mutual loyalty required by marriage. In par- 
ticular, it was said, such a promise would tend to make the husband 
unfaithful or even homicidal, and it would prevent reconciliation. 
Lord Atkin, because he is realistic, can afford almost to be scornful 
about these arguments: 
“ If the lady yields to a promise with such an indefinite date, 
she is probably of a yielding disposition, and it would appear 
difficult to predicate that immorality is either facilitated or 
accelerated by the promise.’’ 


The argument that the promise may tend to make the husband 
want to murder the wife does not merit serious consideration. He 
has not forgotten that murders are committed for the love of 
women; but he has remembered and stressed that it is with the 
normal case that the test of public policy must be concerned. 
That such a promise can, in appropriate circumstances, interfere 
with the obligations of the subsisting marriage is, of course, clear. 
In Wilson v. Carnley 1" and Spiers v. Hunt,'* for instance, promises 
to marry another were made while the previous marriages were 
existing in law and fact, for the parties were still living together in 
married consortium. In such a class of contracts as a whole, there- 
fore, there are harmful tendencies, for ‘‘ it can hardly be doubted 
that a betrothal to another would almost necessarily interfere with, 


15 [1902 
16 [1988 
17 [1908 
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A.C. 484. 

A.C. 1 at p. 12. 
1 K.B. 729. 

1 K.B. 720. 
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hamper and embarrass the married consortium which, on the 
hypothesis, is existing and will continue to exist.” Pertinently he 
asks: “ What application has this reasoning to circumstances as 
they exist after decree nisi? ° This is obviously a more constructive 
approach to the problem than is Lord Russell’s, for the latter 
merely expostulates that ‘‘ the decree nisi, as I understand it, 
affects nothing.’? His inquiry ceases where Lord Atkin’s begins. 
For it is at the real facts of the situation that we must look if we 
are to be able validly to apply a test of public policy to them. And 
the facts are that the parties are not living together, they are not 
entitled to a decree of restitution of conjugal rights, consortium is 
broken in Jaw and fact; in a word, the real matrimonial obligations 
are non-existent. Well may he ask, therefore: ‘‘ What possible 
effect can a promise to marry a third person have by way of inter- 
ference with them? ”? It simply does not advert at all to the real 
problem to say, as does Lord Russell, that the legal status of mar- 
riage subsists, and that a promise to marry another during the 
subsistence of that legal status is immoral and unenforceable. 

Lord Atkin’s reasoning derives its simple strength from being 
based upon the facts, and, typically, he fortifies it by showing 
occasions where the public interest, far from being undermined by 
such a promise, may positively be advanced by it; for instance, if 
the wife has rum off with the lodger leaving the husband with the 
children, and he then becomes engaged to marry a respectable 
person when he is free. Moreover, the whole history of divorce 
legislation gives support to his reading of public policy in this case.’® 

Finally, he turns to the argument that such a promise tends to 
prevent reconciliation. Once more he stresses that it would not be 
enough to show that a promise of this sort might prevent one par- 
ticular reconciliation; the test is general. In how many divorces is 
a reconciliation before decree absolute remotely possible? As he 
points out, divorce proceedings are not begun lightly, but are pre- 
ceded by much consideration and advice. In the vast majority of 
cases, it is clear, long before the decree nisi is reached, that the 
parties are not of a reconciling nature. So even if a few reconcilia- 
tions occur between decree nisi and absolute, the general test of 
harmful tendency would still not be satisfied. Caustically, he com- 
ments: ‘‘ There are no facts upon which the alleged general ten- 
dency can act. The so-called exceptions are the rule, and the 
working of the alleged rule is acutely exceptional.” 

It is a fine judgment of simple virtues. He goes to the facts 
behind the legal status of marriage, and argues syllogistically from 
there. By contrast, Lord Russell separates the legal concept from 
the facts it is concerned with, and his judgment is bound to receive 
less respect for this reason. To say that °° the parties are just as 


19 A. P. Herbert's Matrimonial Causes Act had been passed in the previous 
year. 
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much man and wife as they were before, they are either married or 
not,” begs the question. To ask whether one party who is still 
married (in his technical sense) can contract to marry someone else 
is to ask the wrong question. So his negative answer, though per- 
fectly logical from his own starting-point, is wrong.?? But we do 
not need to look far for the reason why he posed the problem in 
these terms; early in his judgment he declared: ‘‘ The institution 
of marriage has long been on a slippery slope. What was once a 
holy estate enduring for the joint lives of the spouses is steadily 
assuming the characteristics of a contract for a tenancy at will.” 
As a Roman Catholic, his personal duty was to do all he could to 
resist this offensive and noxious tendency; and though, like Lord 
Atkin, he was bound to be affected by his personal views in carrying 
out his judicial duties, yet the submission is that he chose the wrong 
occasion on which to be guided so much by them, for he ignored 
completely the social facts in making a legal evaluation. Lord 
Atkin was a greater judge, because, even when he felt a personal 
view about a case as strongly as did Lord Russell on this occasion, 
he did not permit the facts to become distorted in his own mind.*1 


Re Warr 7? 


The same incisive awareness of reality, enabling him to strip away 
the trimmings from a superficially attractive argument, and reveal 
its true feebleness, had been seen a decade earlier in this familiar 
case. 

A bought 1,000 tons of wheat under a c. i. f. contract, the cargo 
to be loaded at Oregon in December. At once he resold 500 tons 
to B. Payment from B to A became due while the wheat was still 
at sea, and B paid. He received no documents relating to the goods 
from A, however, and the latter then wrongfully pledged the docu- 
ments with X, before going bankrupt. His trustee in bankruptcy 


20 It is instructive to note that, like Lord Atkin, he follows Wilson v. Carnley in 
reaching his decision. This emphasises the scope a judge has in determining 
the ratto decidendi of a case; one construed it as authority for the proposition 
that a person who is (actually) married cannot validly contract to marry 
someone else, and the other treated it as showing that a person who 18 
(legally) married cannot validly contract to marry someone else. At that 
moment of time, neither interpretation could be said to be “wrong ' by 
any objective test; Lord Russell's view becomes un table only after Lord 
Atkin carries the majority of the House of Lords. iih him 

21 For instance, in Liversidge v. Anderson Ins mind aa crystal clear, 
despite his emotional involvement. Thus he pointed out that the sppellant 
could be imprisoned without adjudication or appeal under another Regulation ; 
what he insisted upon was that, if absolute discretionary powers were granted 
to the Executive (as he recognised was inevitable and necessary in the exigen- 
cies of war), they should be exercised in the way that Parlament had exactly 
authorised, and it was no part of his judicial duty to extend that discretion 
further than Parliament had taken it. His head was not in the clouds; he 
could see that the issue was not the immediate one of whether one traitor 
could be imprisoned without trial, but even if this were the issue, it could be 
done in snother way. 


22 [1927] 1 Ch. 606. 
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redeemed the pledge, and recovered the documents, which, of course, 
related to the whole load of 1,000 tons. Hitherto, the solution to 
this not unfamiliar commercial situation had been treated as clear 
and obvious; B must take his chance with the rest of A’s creditors. 
His was a tale of disappointed trust; but no legal system can or 
ought to remedy every mistake a business man makes. Nevertheless, 
the ingenious contention was made on B’s behalf that there had 
been an equitable assignment of the wheat to him, and that this 
entitled him to a decree of specific performance. Accordingly, it 
was argued, the trustee in bankruptcy held the documents, to the 
extent of 500 tons, as trustee for B and not for the creditors 
generally. This argument was superficially plausible enough to act 
as a peg on which the court might be able to hang its sympathy for 
this particular plaintiff, who was an honest man, if an inept busi- 
ness man. This Sargant L.J., in a dissenting judgment, proceeded 
to do. But Lord Atkin, though he had a wealth of sympathy for 
the underdog in a situation, saw the appalling commercial conse- 
quences that might ensue from a decision such as this. From his 
experience as an advocate in the Commercial Court, he understood 
intimately the practical needs of commerce, and could see what 
havoc this decision could wreak. So he points out that transactions 
of this kind are normally financed by banks, who give loans on the 
security of documents; in practice (and he knew that this was as 
important as law in commerce), the banks frequently have notice of 
sub-sales, and if ‘f notice of the sub-sale under a contract which 
becomes specific when delivery is made is notice of equitable 
interests in the sub-purchasers, the bank would be affected even 
though by taking the bills of lading or other documents they 
acquired a legal title.” ** Such an effect ‘* would throw the business 
world into confusion, for credit would be severely restricted.” These 
essential implications of the argument have evidently not perturbed 
Sargant L.J.,2* and so he is prepared to promote personal obligations 
to the status of proprietary rights. But Lord Atkin has thought 
the argument through to its logical conclusion, he has considered 
its possible future effects, and in this way his decision can be said 
to be a better one. 

Practical good sense indicates the answer, therefore; he proceeds 
to fortify it by relevant legal argument, invoking common law, 
equity and statute law as authority. It would be too facile to say 
that the decision precedes the reasons for it, and certainly the 
reasoning is not at all forced; but it is equally true to say that 
Lord Atkin does not make some kind of neutral or automatic 
evaluation of authorities. Rather, the decision is another example 


23 Ibid. at p. 640. 

24 Thus at p. 642 he states: ‘‘ The general property in the 1,000 tons of wheat 
seems to have been in the bankrupt, and the special property in the bank. 
But nothing seems to turn on this.” 
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of his view that ‘‘ the law in this respect, as in others, is in accord- 
ance with sound common sense.” ** Let us, at any rate, follow him 
in outline through his argument. 

If the principle put forward by the plaintiff is to be upheld, the 
contract must be such that the court would decree its specific 
performance. The right to this is governed by section 52 of the 
Sale of Goods Act, and this refers to ‘‘ breach of a contract to 
deliver specific or ascertained goods.” The meaning of this is 
indicated by section 18, and the 500 tons in question are clearly 
neither specific nor ascertained, so that the property in them has 
not passed to the buyer. But the alleged doctrine of equitable 
assignment, in conflict with this clear language, *‘ seems to produce 
the result that in every case of the sale of future goods, and as 
soon as the goods become identifiable, the beneficial interest in them 
passes to the buyer, notwithstanding the provisions in the Code... 
and apparently notwithstandmg an express agreement that the 
property shall not pass except on payment.” Ruthlessly taken to 
its logical conclusion in this way, the doctrine is easy to demolish. 
A contract under the Sale of Goods Act “ will only produce the 
legal effect which the Code states °; so there can be no room for 
an equitable doctrine of doubtful scope to cover the same ground: 


‘ The total sum of legal relations (meaning by the word 
‘legal’ existing at equity as well as at common law) arising 
out of the contract for the sale of goods may well be regarded 
as defined by the Code. It would have been futile in a code 
intended for commercial men to have created an elaborate 
structure of rules dealing with rights at law, if at the same time 
it was intended to leave, subsisting with the legal rights, 
equitable rights inconsistent with, more extensive and coming 
into existence earlier than the rights so carefully set out in 
the various sections of the Code.” 28 


This is unanswerable as a statement of the sensible approach to the 
problem. The statement of Sargant L.J. that, ‘‘ It is just because 
the legal property has not passed that in many of these cases it is 
necessary to invoke the aid of equity to make the contract com- 
pletely effective,” begs the practical question as well as the question 
of the presumed intention of Parliament in drawing up a Code. It 
is not enough to be sympathetic to the wronged party in this sort 
of situation; as Lord Atkin said *?: ‘‘ The test of ordinary honesty 
is inadequate, it is too narrow or too wide.” It was his genius in 
the commercial sphere that he understood when it was appropriate 
to make a “ human ” evaluation, and when it was appropriate to 
remember the practicalities of commerce. 

He winds up his judgment by pointing out that the alleged 
equitable doctrine defeats the express or implied intentions of the 
35 See note 4, above. 


927] 1 Ch. 608 at pp. 688-686. 
1 Ibid. at p. 689. 
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parties, and ‘ it appears to me not to accord with the principles 
of equity to impose upon the parties rights which are contrary to 
their manifest intentions.’ This is one of his favourite devices, 
to refute an argument by showing that, properly applied, it leads 
to the opposite conclusion from that suggested by those invoking 
the argument.* But he expressly preserves the possibility that a 
doctrine analogous to the one put forward here may be applicable 
to appropriate facts. To deny the doctrine altogether was not 
essential to his conclusion, so he left the door slightly ajar for 
appropriate future use. 

This, then, is Lord Atkin’s judgment, familiar learning now, 
not particularly spectacular at the time, but showing a typical 
awareness of practical needs and realities which he nicely blended 
with respect for principle. 


JOACHIMSON v. Swiss Bank CORPORATION 2° 


A partnership between two Germans resident in Germany and a 
naturalised British subject resident in the United Kingdom was 
dissolved by operation of law on August 1, 1914, by the death of 
one of the Germans. Before the money in the partnership account 
was claimed from the Bank, war broke out. By Order 48A of the 
Rules of the Supreme Court any claim wholly or partially made by 
an enemy alien was barred if it came into eaistence on or after 
August 4, 1914. The problem, therefore, was whether a demand 
for payment was a prerequisite to a cause of action against a bank 
for money lent. 

At first instance, Roche J. had held that the normal rule of 
debts applied, namely that they could be sued for at once without 
demand, and he further held that the appellants had done nothing 
to rebut this rule by showing a custom of the trade. Lord Atkin 
could not accept this, but regarded the relationship between 
customer and bank as something special, quite different from an 
ordinary contract of loan. To hold otherwise, he showed, would 
lead to an absurd position where normal practice bore no relation 
to a legal theory which, if applied, could only be the basis of chaos. 
To one who regarded the law as one of the noblest of human 
sciences,®° such a position could have no attraction. So he relent- 
lesaly analyses the logical implications of the view of Roche J. 


28 e.g., the argument about presumed intention in the Joachimson case. Another 
related device he liked to use was that of quoting the words of a particular 
judge so as to show how other words of the same judge should be limited in 
their interpretation. Thus in Liversidge v. Anderson he refutes Lord 
Maugham'’s arguments by quoting Lord Maugham's completely contradictory 
words in a case of the previous year, Barnard v. Gorman. He does the 
same thing in Hambrook v. Stokes with regard to dicta of Kennedy L.J. in 
Dulieu v. White, and also in Richards v. Goskar where he limits a statement 
of Lord Warmington by other words of the same judge. 

29 [1921] 8 K.B. 110. 

30 note 7, above. 
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expressed at first instance. To start with, a bank would be con- 
tinuously in a state of default; it would always be under a legal 
obligation to seek out its customers and pay them. And to comply 
with this legal duty would obviously defeat the whole purpose of a 
banking system. But if the banks preserved the banking system 
by not complying with this so-called legal duty, then any customer 
could at any time issue a writ claiming the return of his money 
without first calling upon the bank to pay. As the bank is not 
normally going to refuse to pay if asked, such a position would 
seem to make the legal processes nugatory, a situation which was 
anathema to Lord Atkin, with his pride in the common sense of 
English law. Conversely, the bank could close the customer’s 
account without notice. Finally, the Statutes of Limitation would 
begin to run in favour of the bank as soon as an item was paid 
into an account, a legal result that could make deposit accounts a 
hazardous undertaking. Obviously, exposed in these terms, the 
argument was ridiculous, and the fact that practice did not at all 
coincide with theory would be an indictment, not a justification, 
of the theory. The wonder is that such a view ever received serious 
consideration, let alone judicial support, but this had happened 
-because legal analysis had been permitted to become completely 
segregated from the fact situation it was supposed to be dealing 
with. 

The arguments of the respondent, therefore, were absurd and 
untenable. (For Lord Atkin these words were synonymous; for 
some of his brethren they palpably were not.) In a famous passage, 
he accordingly set out what seemed to him to be the true nature 
of the banking relationship: 


‘“ I think that there is only one contract made between the 
bank and its customer. The terms of that contract involve 
obligations on both sides and require careful statement. They 
appear, upon consideration, to include the following provisions. 
The bank undertakes to receive money and to collect bills for 
its customer’s account. The proceeds so received are not to 
be held in trust for the customer, but the bank borrows the 
proceeds and undertakes to repay them. The promise to repay 
is to repay at the branch of the bank where the account is kept, 
and during banking hours. It includes a promise to repay any 
part of the amount due against the written order of the cus- 
tomer addressed to the bank at the branch, and as such written 
orders may be outstanding in the ordinary course of business 
for two or three days, it is a term of the contract that the bank 
will not cease to do business with the customer except on 
reasonable notice. The customer on his part undertakes to 
exercise reasonable care in executing his written orders so as 
not to mislead the bank or facilitate forgery.’ 31 


81 [1921] 8 K.B. 110 at p. 197. 
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It is a beautifully lucid statement of the law that has never been 
bettered. It does not purport to be comprehensive,** but it furnishes 
a strong and flexible machinery for the further building up of 
banking law. Its strength lies in the fact that Lord Atkin has 
not, like a magician, produced these principles from the insub- 
stantial air, but from what he shows to be the ordinary relation 
between bank and customer. If his decision needs any fortifying, it 
receives it in his finding that there is a custom of the trade, 
established by undisputed evidence, that banks never do make a 
payment to a customer in respect of a current account except upon 
demand. Finally, he construes the decided cases *4 as turning upon 
intention in the particular circumstances; here the presumed inten- 
tion can only be, as a matter of common sense, that money should 
be payable only upon demand. ‘‘ A decision to the contrary would 
subvert banking business,” and he was not on the Bench to do 
that. 


CoNCLUSIONS 


Added together, these three cases are an enormous contribution to 
the law of contract and to commercial law. To do justice to his 
substantive contribution, however, would involve examining a 
score of cases in these fields, which would become tedious for all 
concerned. But that is not the main point of this paper. Rather 
it is, as was stated in the Introduction, to show that there was an 
essential unity in Lord Atkin’s work, and that this can be seen 
even in the area that has been examined. A fortiori, we will find 
articulated attitudes in those areas of the law which are more 
controversial and emotional, less cerebral and practical. What do 
we know’ about Lord Atkin, then, from the cases here examined? 
First and foremost, it emerges how down-to-earth common sense, 
plus great clarity of thought, pervades all of his work. He isolates 
and states the central problem, and then brings out the facts sur- 
rounding it. And as he does it, somehow the solution seems to 
follow inevitably. This is the nature of his greatness, that when he 
indicates the answer, we wonder what mental blindness stopped 
us seeing from the beginning that it was the only feasible answer. 
Was it, he asked, contrary to public policy that a promise to 

made between decree nisi and decree absolute should be enforceable ? 
His examination of the facts of divorce and his analysis of public 
policy lead unerringly to only one conclusion. He engenders confi- 
dence and certainty because he sees so much, not because, like 
some, he sees so little. In the same way, the facts of commerce 
with regard to banking and international sales guide him 
unwaveringly to solutions of lasting value. 

32 e.g., it does not deal with a bank in its role of referee—for the excellent 

reason that this is not relevant. 
88 One of the leading textbooks on banking Jaw is said by its author, Lord 


Chorley, to be largely a sermon on this text. 
84 Foley v. Hill (1844) 1 Ph. 809, and Pott v. Clegg (1847) 16 M. & W. 821. 
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The point which the writer has been trying to make is a simple 
one, which nevertheless seems to need making, namely, that it is not 
a coincidence that the judge who decided Re Wait also decided 
Fender v. Mildmay and the Joachimson case and a host of other 
leading cases in this area of law and others. It is because Lord 
Atkin was the man he was that decisions such as these were made, 
and that they were made at a.particular time and in a particular 
way. The English legal system tends to depersonalise judges, and 
it is well to remind oneself occasionally that the greatest decisions 
of judges can sometimes be as much a reflection of their own 
personalities as is a painting the reflection of an artist’s personality. 
Both are views of some aspect of life expressed through the medium 
that the person is familiar with. The fact that law is by its nature 
much more restricted in the scope it permits for this kind of expres- 
sion should not lead one to think that it does not exist. It does, 
must and should. That is not to say that it is the whole story 
about how a legal decision is made, nor even that it is usually an 
important part of the story. But, if we remember that it is some 
part of the story, however intangible and unquantifiable, surely we 
will understand Lord Atkin, other judges and the whole working 
of the English legal system a little differently and a little better. 


R. W. Harpina.* 


* L.M.; Lecturer in Laws, University College, London. 


STATUTES 


LONDON GOVERNMENT ACT, 1968 


A Royat Commission under Sir Edwin Herbert was appointed in 
1957 to examine and make recommendations upon the system and 
working of local government in the Greater London area. Its 
Report was presented in 1960,1 and in the following year the 
Government published a White Paper? accepting most of the 
principal proposals. The introduction of the London Government 
Bill followed late in 1962, but its enactment in July 1968 was finally 
secured only after the consumption of a remarkable amount of 
parliamentary time. In the House of Commons, where some 1,000 
amendments were suggested, the Bill occupied four days in a com- 
mittee of the whole House and twenty-one sittings in Standing 
Committee; while the House of Lords considered 785 proposed 
amendments in the course of its prolonged deliberations. 

Sir Keith Joseph—who, as Minister of Housing and Local 
Government, was responsible for piloting the Bill through the 
House of Commons—said that its main provisions were “ the 
creation of an overall authority to meet needs which by their nature 
are needs of Greater London as a whole, and the setting up of a 
substantially uniform system of borough administration for all 
other purposes.” > The area of Greater London, as now defined 
in the Act,‘ is supposed to incorporate the greater part of the 
continuous built-up development of present-day London.” It is an 
area which, in the words of the Herbert Commission (at para. 279), 
* differs from the conurbations jn the rest of the country by reason 
of its size, density of population, history of growth and the over- 
riding predominance of its one centre.” The ninety-four sections 
and eighteen schedules of the London Government Act are an 
attempt to take account of these differences. 


The Structure of Local Government 


The basic structure of the new system of local government in 
London is set out in Part 1 (sections 1-8) and in the first four 
schedules of the Act. 


1 Cmnd. 1164. See J. F. Garner, '' London Government and its Reform’ 
961) P.L. 256; W. A. Robson, "The Reform of London Government "’ 
1861] Public Administration 59; (1962) 25 M.L.R. 224. 

d. 1562. See [1962] P.L. at pp. 4-5. 

8 Parl.Deb., Commons, Vol. 669 (Sth Series), Col. 49 (December 10, 1962). 

Certain fringe areas which the Herbert Commission had included within 

Greater London wero ae ar excluded—see Written Answer in House of 

Commons, May 18, 

See Parl.Deb., Levis. Vol 251 (5th Series), col. 64 (June 24, 1968). 
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The Greater London area is at present served by a varied range 
of local authorities including county councils, county borough 
councils, metropolitan borough councils, borough councils and 
district councils. Almost all of these face extinction in 1965. ‘* The 
complexity of the present system,” said the Lord Chancellor, ‘* and 
the fragmentation of the area are surely not conducive to good and 
satisfactory administration.” © But any purported rationalisation of 
local government invariably arouses stout opposition, and London 
is no exception. No one could assert that the London County 
Council, the Middlesex County Council and the other authorities 
have gone down without a fight.” And expressions of local pride— 
e.g., “ It may surprise the right honourable Gentleman to know 
that the history of local government in Barking goes back at least 
to the second century A.D.’’—are scattered throughout the lengthy 
parliamentary debates and discussions. 

The sole concession of any importance to tradition is in respect 
of the City of London, which is to survive the overhaul in its 
pre-1885 integrity. Frequent references were made in Parliament 
to ‘‘ this ancient monument ” with “ all its obsolete, archaic, 
illogical flummery,” but the Government adhered to the Herbert 
Commission’s view (at para. 985) that the City lies beyond the 
limits of logic. It will retain its separate police force, and the 
Common Council will function within its famous square mile as 
one of the primary local authorities of Greater London.® For 
elections to the Greater London Council, the City (together with 
the Temples) constitutes one complete ward of the borough of 
Westminster. 

The primary local authorities elsewhere in Greater London will 
be the councils of the newly fashioned London boroughs. There 
will be thirty-two such boroughs, and provision is made in section 
1 for their incorporation and in the first schedule for their boun- 
daries. Their functions, as we shall see, will be of much greater 
importance than those at present exercised by the metropolitan 
borough councils. 

From April 1, 1965, when the new scheme of local government 
becomes fully operative, the overall authority for the “ great 


6 Lords, Vol. 248, cols. 1125-1126 (April 28, 1968). 

T Lord Morrison of Lambeth tought particularly hard throughout all the 
proceedings in the House of Lords. During the debate on the White Paper he 
said: ‘‘ Hitler tried to destroy London and failed. Now the Conservative 
Party, for Party political reasons, are trying to destroy the municipality of 
the Capital City. It is my belief and hope that they will no more succeed 
than did Hitler” (Lords, Vol. 288, col. 189, arch 14, 1962). The 
controversy over London has certainly borne out Professor Robson's assertion 
that ‘‘ municipal vested interests are defended with a passion and vigour 
every whit as strong as those who defend pirate prope ' (The Government 
and Misgovernment of London (2nd ed., 1948) at p. 461). 

8 The Inner and Middle Temples, which have very minor local government 
functions, also survive. 

9 References in the text to the borough councils should in most cases be taken 
to include the Common Council of the City of London. 
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strategic tasks ” will be the Greater London Council. The creation 
of this body, which Sir Keith Joseph said would ‘“‘ be one of the 
major local authorities in the world, if not the major authority,” 1° 
is an experiment of undoubted constitutional importance. But it is 
an experiment in limited devolution only. For the G.L.C. is to be 
subject in the exercise of its functions to the close scrutiny of the 
central government and subject in the scope of its functions to the 
competing claims of the borough councils. Sir Keith Joseph himself 
envisaged it ‘f not as a higher authority but as a wider authority 
than the London borough,” | and Lord Hastings declared that it “ is 
not designed to be a superior or upper-tier authority with suzerainty 
over the borough councils.” 1? The relationship, then, between the 
overall and the primary local authorities is deliberately intended to 
be one of partnership—or, at worst, coexistence. 

Various joint boards and specialised agencies will be affected by 
the structural alterations in London government. For instance, the 
London and Home Counties Traffic Advisory Committee will cease 
to exist, as will the North Surrey Joint Sewage Board and the 
Richmond Main Sewerage Board. And adjustments to the metro- 
politan police district will come into effect from next April. 
Several specialised authorities, however, remain intact, and these 
include the Lord Chamberlain in the exercise of his jurisdiction 
under the Theatres Act, 1848: one may infer that this is another 
sphere where logic apparently has its limits. 

In making its recommendations as to the structure of London 
government, the Herbert Commission was aware of the problem of 
reconciling the demands of administrative efficiency and healthy 
representative government.“ It is clearly intended that the London 
borough councils should be so constituted as to stimulate a greater 
interest in local affairs. Furthermore, section 71 of the Act provides 
for the establishment by the G.L.C. of an organisation to collect 
and make available information about Greater London. Much of 
the information will come from the borough councils. This statutory 
information bureau is designed, in the first place, for the collection 
and refining of information which can be used as a basis for policy 


10 Commons, Vol. 675, col. 814 (April 2, 1963). 

11 Commons, Standing Committee, F, col. 826 (February 19, 1968). 

12 Lords, Vol, 248, cols. 1214 (April 24, 1963). 

13 The Government rejected suggestions that the Metropolitan Police should be 
put under local control. '' The Metropolitan Police Force,” said Earl Jellicoe, 
‘is responsible for guarding the Royal Family, It is responsible for guarding 
Parliament and your Lordships and the Seat of Government. If there are 
disturbances ın London, they almost inevitably take on a national rather than 
a local character '’ (Lords, Vol. 250, cols. 66 (May 27, 1968)). 

14 But see [1962] P.L. at p. 5: ‘' Local government is one of the sacred cows 
of the political mythology about the working of democracy in the United 
Kingdom. The idea that local government is essentially more democratic 
than central government lives on despite the singularly undemocratic working 
of local representation and of local elections.” 
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decisions *; and; in the second place, it is designed as-a means of 
keeping the public informed of -the workings of local government. 
** Democratic local government,” declared the Herbert Commission 
(at para. 762), ‘ is impossible without an informed public. opinion. 
In matters of this kind, the informed public is often quite small, 
but it is nevertheless of immense importance that there should be 
really‘ well-informed ‘people outside the circles of omgil sdaiinigy 
tration. 79 16 r 


“S irate Functions 


Traffic regulatión, highways, planning and housing all-raise issues 
which, in the terminology: of federal lawyers, “‘ cross state lines.” 
Indeed, ‘it ‘was ‘with these areas of administration in mind that Sir 
Keith J oseph conceded that ‘ the establishment of a single system 
of government for Greater London. does not preclude the correlation 
of London’s influence ‘with the South-East generally.” 1! It may 
be noticed in passing that an incidental recognition of the problem 
of the South- East peeps through in section 78, under which the 
G.L.C, is forbidden, when publicising the amenities and advantages 
of Greater London, ‘to give publicity within the United Kingdom 
‘© to the commercial and industrial advantages of Greater London.’ 
Road traffic and highways are covered in Part II (s. 9-20) 
of ‘the Act, under which the G.L.C. is given various functions 
designed (in the words of section 9 (2) ) *‘ to secure the expeditious, 
convenient and safe movement of vehicular and other traffic 
(including: foot ' passengers) and the provision of suitable and 
adequate parking facilities on and off the highway.” Accordingly, 
the G.L.C. willbe the highway authority for all ‘* metropolitan 
Toads,? a term which broadly includes all main roads’ in -Greater 
London except trunk roads; and it will be responsible for traffic 
regulation on all’roads other than trunk roads. The G.L.C. will 
also deal with the licensing of motor-vehicles and the issue of 
driving licences. Borough councils will be the highway authorities 
for all highways which are not metropolitan or trunk roads, and 
will also be; responsible within their respective areas for such 
functions as the provision of parking accommodation. 
` The Minister of Transport is given sufficient powers to keep the 
G.L.C. on its toes. For instance, he may give directions or revoke 
or vary orders of the G.L.C. as to traffic regulation, experimental 
traffic schemes and parking accommodation: though it would seem 
from the wording of section 9 (2) that these are reserve powers for 
use only in the’ last resort. The Minister and the G.L.C. are to 


15 Bee Sir Keith Joseph's comments—Commons, Standing Committee F, col. 874 
(March 19, 1963). 

16 '' It has been said that i a truly democratic ey it is slmost as 
important to inform as to administer. .’'— Gibbon Bell, History of 
the London County Oounoil 1889-1989 (1989) at p. 645. 

17 Commons, Vol. 669, col. 54 (December 10, 1962). 
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enjoy concurrent powers in such spheres as experimental traffic 
schemes, traffic signs and bollards and speed limits. 

Planning and housing are covered in Part III of the Act. The 
primary housing authorities will be the borough councils, but the 
G.L.C. will have certain important supplementary powers and will 
also be responsible for maintaining up-to-date records of the state 
of housing accommodation in Greater London. In planning matters 
the authority of the G.L.C. will be much greater, though by no 
means exclusive. A development plan for Greater London will 
have to be produced by the G.L.C. in its capacity as the local 
planning authority for the entire area; local development plans 
consistent with the master-plan of the G.L.C. will then be the 
responsibility of the borough councils as the local planning 
authorities for their respective areas. The day-to-day handling and 
determination of planning applications is to be the concern of the 
borough councils, but each council must keep the G.L.C. informed 
of its planning decisions. Furthermore, the G.L.C. itself will be 
the responsible authority for planning applications in particular 
classes of development designated by the Minister, and the G.L.C. 
will enjoy substantially concurrent powers with the borough councils 
in the making of building preservation orders. 

Certain other functions are also, because of the need for coherent 
organisation over the whole Greater London area, to be entrusted 
to the G.L.C. The provision of main sewage and sewage disposal 
works over the “‘ sewerage area ” of Greater London will be the 
responsibility of the G.L.C.1® Other overall functions will be refuse 
disposal (as opposed to refuse collection), the provision of ambulance 
services, the granting of petroleum-spirit licences, the licensing of 
theatres outside the area of the Lord Chamberlain, the licensing of 
various forms of entertainment including films and boxing, the 
authorisation of betting facilities on tracks, the confirmation and 
record of the rules of loan societies. The G.L.C. will be the fire 
authority for Greater London. Both the G.L.C. and borough 
councils will exercise functions under the London Building Acts 
and the Offices, Shops and Railway Premises Act, 1968, and will 
exercise powers as to civil defence, smallholdings and allotments, 
parks and open spaces, and land drainage and flood prevention. 


Local Functions 


The London boroughs are to be given a wide variety of functions, 
many of which have within the existing administrative county of 
London been the responsibility of the London County Council. We 
have seen that their role is by no means insignificant even in respect 
of the strategic functions of roads, traffic and planning; and in 
housing their combined scope far exceeds that of the G.L.C. It 
might also be noticed that the Act, especially in section 5, provides 


18 Sewerage and trade effluenta are dealt with in Part V of the Act. 
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for the delegation of some of the G.L.C. functions to the boroughs 
in appropriate circumstances, and that a frequent requirement of 
the Act is that particular functions of the G.L.C. should be exercised 
only after consultation with the boroughs. Indeed, the underlying 
motive of most of the Act is the implementation of the Herbert 
Commission’s recommendation (at para. 748) that ‘‘ the borough 
should perform all local authority functions except those which can 
only be effectively performed over the wider area of Greater London 
or which could be better performed over that wider area.” 
Education was regarded by the Herbert Commission (at para. 
448) as “the most important of all local authority functions.’ 
The Commission’s recommendations on education envisaged a 
division of functions between the G.L.C. and the boroughs, but the 
London Government Act goes much further and effectively deprives 
the G.L.C. of any say in education. Under the new statutory 
arrangements in Part IV of the Act, the borough councils are to 
be the local education authorities except in the area at present 
administered by the L.C.C. and the metropolitan borough councils. 
In the L.C.C. area the local education authority will, until the 
situation is reviewed in 1970, be the G.L.C. acting through a special 
committee consisting of G.L.C. councillors elected from that area 
and one representative each of the Common Council of the City and 
the twelve borough councils serving the area. A distinction is drawn 
in section 1 of the Act between the twelve inner London boroughs 
(i.e., those in the present L.C.C. area) and the twenty outer London 
boroughs. The educational set-up in Greater London from next 
year was summed up by Sir Edward Boyle in these words: “ In 
outer London there will be a cluster of contiguous local education 
authorities. In inner London we shall have one single local educa- 
tion authority whose constitution has no precise parallel elsewhere, 
since the Inner London Education Authority will have no other 
functions apart from those of a local education authority.”’ 1° 
Another important sphere of local government which is largely 
to be the concern of the boroughs is that of personal health, welfare 
and children’s services, which are covered in sections 45—47 of the 
Act. The Herbert Commission said of those services (at para. 
629) “ that since they deal mainly with the lives of people living 
in their own homes, they should be organised in as small units as 
is consistent with efficiency. The various services should operate 
wherever possible from one council building, and there should be 
a conscious effort to achieve good team-work between the officers 
concerned.” In a similar vein it was said during the Committee 
stage of the London Government Bill that ‘‘ all the experience of 
recent years has shown the desirability of bringing all the personal 
human services of local government, without exception, under the 
‘umbrella ’ of the same authority and one not so large as to be 


19 Commons, Vol. 669, col. 287 (December 11, 1962). 
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out of effective touch with the people served.” ° Hence the 
borough councils, as the local health authorities under the National 
Health Service Act, 1946, are to be responsible for health centres, 
the care of mothers and young children, midwifery, health visiting, 
vaccination and immunisation, domestic helps and so forth. They 
will also be responsible, under the National Assistance Act, 1948, 
for the welfare and accommodation of the aged, the infirm and the 
disabled; and the care of children under various enactments 
(especially the Children Act, 1948) is to be entrusted solely to the 
boroughs. 

Various local sanitary functions will, by virtue of Part VI of 
the Act, belong to the boroughs. These include refuse collection: 
“if a man’s dustbin is not emptied regularly,” commented the 
Herbert Commission (at para. 689), “ he will want to, and should be 
able to, make his complaint and seek his remedy near at hand.” 

Other areas of local administration which will be a concern of 
the boroughs include youth employment services, the provision of 
burial grounds, explosives and petroleum spirit, food and drugs, 
slaughterhouses, public libraries, pharmacy and poisons, and riding 
establishments. 


Financial Provisions 


Part VIII of the Act deals with rating and valuation and associated 
financial matters. The London boroughs will be the rating areas; 
general grants and rate deficiency grants will be payable to them, 
and the Minister is empowered to make schemes to reduce disparities 
in the rates levied in different rating areas of Greater London. 
Under section 69, provision is made for the initial expenses of new 
authorities in Greater London, and in section 70 provision is made 
for transitional assistance should Essex, Hertfordshire, Kent or 
Surrey incur additional rate burdens in consequence of the Act. 

By virtue of clause 28 of schedule 4, the district audit system 
is to be applied compulsorily to all authorities and functions in 
Greater London. Under the present system, some of the authorities 
are subject to a professional audit, and it was strongly urged in the 
House of Lords that at least the outer London boroughs should be 
accorded a choice between the district and the professional audit 
at the outset of the new régime. But the Lord Chancellor, in the 
course of a valuable speech outlining the origin and nature of the 
district audit,’ pointed out that of forty-two existing county and 
non-county boroughs in the Greater London area all but seven are 
subject to the district audit; district audit applies compulsorily to 
all other authorities in the area. In total, he said, some 95 per cent. 
of local government income and expenditure is already subject to 
district audit in Greater London. 


20 Commons, Standing Committee F, col. 641 (March 5, 1963). 
21 Lords, Vol. 249, cols. 1826-1885 (May 15, 1963). 
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- Many ‘matters dealt with in the Act are, of course, consequential. 
One important omission from the statute is any provision for the 
administration of justice in the Greater London area: but this has 
been taken account of in separate legislation which is designed to be 
complementary to the London Government Act. Compulsory 
registration of land and charities in Greater London are covered in 
the last Part of the London Government Act. ; 

By the time this statute-note is in print, the first elections for 
the Greater London Council and the borough councils will have 
taken place. The new régime will then come into operation in 
April 1965. 

The Herbert Commission declared (at para. 707) - “that the 
choice before local government in Greater London is, in truth, 
to abdicate in favour of central government, or to reform so as to 
be equipped to deal with present-day problems.” In the event, 
the reorganisation of London government is to be achieved by a 
tentative reconciliation of the conflicting demands of central, 
regional and local control. Periodic .readjustments are probably 
inevitable. The G.L.C., for instance, may have to be given greater 
powers than the Act for the moment allows; and one or two of its 
existing spheres of authority may, on the other hand, be taken away 
in favour of central or wider regional government. The relative 
success or failure of the new system of London government will 
certainly have important: implications for the- future of ‘local 
government throughout the country: for the problem of increasing 
administrative efficiency without at the same time unduly impinging 
upon traditional local democracy is not peculiar to London alone. 


D. G. T. WILIAMS. 


Fovance Act, 1968 ` 


Tms Act vies with anything devised p4 the Revenue over recent 
years in complexity and’ importance. No more can be done here 
than to mention the main provisions. 

On the Customs and Excise side, the Act provided (inter alia) 
for the inquiry into ‘gambling, the report on which was presented 
to Parliament in February 1964, preparatory to a possible gambling 
tax. 

Minimum liability for Estate Duty is raised „to £5,000 2 and 
the House of Lords decision- -in, I.R.C. v. Rennell*® is nullified.* 
This case decided, in the case of a settlement expressed to be made 
in consideration of the marriage of the settlor’s daughter, and 
which, ‘in its terms, empowered the trustees at their discretion to 


1s, 2. The imposition of a gambling tax has not yet been implemented. 
28. 52 


3 [1963] 2 W.L.R. 746. 
4 g. 58. 
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apply the property for the benefit of a very wide class of persons, 
many of whom were outside the marriage consideration, that no 
duty was payable on the death of the settlor. In future, for a gift 
to qualify for the exemption in consideration of marriage, it must 
be made on the occasion of the marriage, take effect only if the 
marriage takes place and be made by a person for the purpose of, 
or with a view to facilitating, the marriage. The possible 
beneficiaries are defined within narrow limits.’ 

The decision in Rennell’s case above, is also reversed on a point 
of Stamp Duty,® as is ‘another House of Lords decision, I.R.C. v. 
Henry Ansbacher & Co., Ltd.” Thus,.in determining whether an 
instrument is the only or primary security for the payment of 
money under the heads ‘‘ Bond, covenant, etc. ”? and ‘* Mortgage, 
ete.,”? no account can now be taken of any document not itself 
liable for duty and duly stamped. In general, reductions in Stamp 
Duty restore the position to that before duties were doubled in 
1947; however, “ conveyances on sale ° and <‘ leases ” to charities 
were exempt from those increases and are now excluded from the 
reductions so that charities have lost their exemption. A new set 
of provisions has been framed for “‘ bearer instruments ” to prevent 
the use of blank transfers as quasi-bearer instruments,’ and this 
coincides with the general consent of the Bank of England to the 
issue of bearer securities which must still be deposited with 
authorised depositaries.° 

Numerous and extensive changes have been made in the field 
of income tax. The Schedule A tax-has been abolished as from 
April 6,' 1964, so’ that an owner occupies his house tax free but 
pays tax on rents received under a new Case VII of Schedule D 
which also charges other receipts from land on a current year 
basis. Specific deductions: are allowed in connection with main- 
tenance, repairs, Insurance, management, services, rates, etc.1° The 
Schedule B tax has been amended and is now limited to the case 
of the occupier of commercial woodlands not desiring assessment 
under Case I of Schedule D.4 

A charge is imposed on lease premiums (or like sums) for the 
first time. Charges are imposed in: (a) the case of a lease not 
exceeding fifty years in duration, on the sum paid for the granting 
discounted at the rate of 2 per cent. for each twelve months of the 
lease (at fifty years £100 would be taxable on a premium of £5,000); 
(b) the case of a lease at an undervalue which is subsequently 
assigned for a consideration, on the notional (discounted) premium 


5 s. 58 (1). 

6 a. 67. 

7 [1962] 3 W.L.R. 1292. 

8 gs. 56-67 relate to area Duty. 

9 Bee the Exchange Control Act, 1947, ss. 11, 15; Bank of England Notice B.C. 
(Securities) 10 d Issue. 

10 sg, 14, 15 and Sched. 4. 

11 gs, 26 and Sched. 5. 
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which would have been charged in an arm’s length transaction on 
the grant; (c) the case of a sale with a right of reconveyance on 
the amount of the excess of the original price over the reconveyance 
consideration. The lessees who make the payments of chargeable 
sums are given relief if the premises are occupied for trading.** 

The standard rate of tax remains unchanged at 7s. 9d. for 
1968-64, and the surtax rates for 1962-68 are the same as those 
for 1961-62. Considerable changes are made in the rates and reliefs 
for individuals. Personal reliefs are increased for married persons,™* 
single persons, and for a working wife **; the child’s allowance 
is increased for each age group by £15.7° Increases are also made 
in the two-ninths relief for persons of sixty-five years and over," 
for those under sixty-five years 18 and in respect of the dependent 
relative’s allowance.!* National Insurance contribution deductions 
are also increased.*° In consequence of a change in the reduced 
rates °?! tax is £80 instead of £84 on the first £800 of taxable 
income. 

With regard to capital allowances on expenditure after November 
5, 1962, investment allowances have been increased by one half,*? 
annual allowances haye been doubled,?* and the scientific research 
allowance has been increased ^; new allowances have been intro- 
duced with regard to expenditure on the acquisition of mineral 
assets in the United Kingdom, and for development districts in 
respect of new plant and machinery for industrial and mining 
purposes and for works constructed for mining purposes. The 
£2,000 limit on cars is lifted.?6 

The other changes in the income tax law are best listed: 
(a) The profits and gains from sand and gravel quarries and from 
brickfields are now charged under Case I of Schedule D with the 
other mining and quarrying concerns 77; 
(b) The value of the occupation of premises by the holder of an 
office or employment is now chargeable under Schedule E, unless 
the tenure is for the purposes of the office or the employment 7°; 


12 as. 22-25. 

18 g. 12. £140 to £200. 

14 8, 12. £240 to £820. 

18 g. 12. £140 to £200. 

16 g. 12. £100 to £115; £125 to £140; £156 to £166. As from 1964-65 there 
is a £1 for £1 reduction in the allowance for child’s income exceeding £115: 
s. 18. 

17 £600 to £900 with appropriate margin relief. 

18 £400 to £450 with appropriate margin relief. 

19 £155 to £180. 

20 Sched. B. 

21 £100 at 4s.; £200 at 6s. 

22 g, 83. 
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(c) On the permanent cessation of a trade, profession, etc., in 
1964-66 or later, tax must be paid on the aggregate actual profits 
and gains over the two years preceding the year of assessment of 
the discontinuance, if this aggregate exceeds that of the assessed 
profits and gains for those years.?° 
(d) An approved housing association may claim exemption from 
income tax on its rents.” A grant under the Housing Acts is not 
subject to tax unless made in respect of a payment which is 
deductible.*2 gra, Oe 

An adequate exposition of the above provision, and others 
contained in the Act would be possible only in a complete, and 
probably, enlarged issue of this journal. It is hoped that this 
general outline of the main points of the complicated Finance Act, 
1968, will act as a guide to those whose lot compels them to delve 
deeper. 

LEONARD LAZAR. 


29 g, 46. 


r 
Core“ E ee e I 


‘NOTES OF CASES 


yi pS 


fn Hie: AN, Iyon OnwanD, 


In an pani note! it was suggested that before one PRE the 
importance of the Court of Appeal’s decision in Punton v. Ministry 
of Pensions and National Insurance ? it might be prudent to wait 
until the substantive ‘issues: arising ‘inthe case had been finally 
resolved: ‘Prudence has ‘been’ justified by the outcome, for in the 
second: Punton’ case * a differently constituted Court of Appeal took 
a’ significantly ndrrower:view''of the jurisdiction’ of the courts to 
award declarations to persons aggrieved by the erroneous decisions 
of statutory tribunals. 

The proceedings, which had been instituted by originating sum- 
mons under Order 54A, rule 1A (now Order 5, rule 4), were an 
attempt to impugn a determination by the National Insurance 
Commissioner to the effect that certain semi-skilled workers, who had 
been thrown out of work as a result of a demarcation dispute 
between members of unions to which they did not belong, were 
persons “ directly interested ” in a trade dispute and were therefore 
disentitled from receiving unemployment benefit. On a summons 
to strike out the proceedings as vexatious, the Court of Appeal held, 
in the first Punton case, that the originating summons could 
properly be amended by expressing the question in the form 
‘¢ Whether on the facts found by the Commissioner, the Commis- 
sioner came to the correct decision in point of law.’ Lord Denning 
M.R. and Upjohn L.J. expressed the view, moreover, that the 
courts had jurisdiction to declare the decision of a statutory tribunal 
to be wrong in law, even though the error committed by the tribunal 
did not go to the tribunal’s jurisdiction. 

After hearing argument on the substantive issues in Punton (No. 
2), Phillimore J. held + (i) that he had jurisdiction to award the 
declaration sought, but (ii) that he was not satisfied that the Com- 
missioner had erred in law and (iii) that in any event he would be 
disinclined to exercise his discretion in favour of the plaintiffs, since 
the Commissioner’s decision on a question of mixed law and fact 
was one on which opinions could well differ and it was undesirable 
for the courts to intervene in this way in the administration of a 
scheme designed to give speedy decisions on claims for unemploy- 
ment benefit. The Court of Appeal agreed with Phillimore J.’s 


1 (1968) 26 M.L.R. 
a65] 1 W.L.R. 186, “ [1963] 1 All E.R. 275. 
unton V. Ministry of Pensions g National Insurance (No. 2) [1964] 1 
W.L.R. 226; peeve; All E.R. 
a [968] 1 WE. 1178; [1963] 2 All B.R. 698. 
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observations on points (ii) and (iii), but disagreed with his finding 
that the courts had jurisdiction to award a declaration in such 
circumstances. A detailed statutory code has been provided for the 
determination of national insurance questions. Parliament had 
abstained from conferring any right of appeal to the courts from the 
Commissioner’s decisions. They could indeed be challenged by 
means of an application for certiorari to quash for error of law on 
the face of the record, but here no application for certiorari had been 
made and the time for applying had expired. There were situations 
in which a declaration could be obtained as an alternative remedy 
to certiorari; but a declaration that a decision of the Commissioner 
made within his jurisdiction was wrong in law would be ineffectual, 
since it would leave his original determination undisturbed. If such 
a declaration were to be made, there would be two inconsistent but 
binding decisions on the same issues between the same parties. 
There was no means whereby the Commissioner’s determination 
could be revoked, nor was there any machinery whereby unemploy- 
ment benefit could lawfully be paid to the plaintiffs out of the 
National Insurance Fund. The case was indistinguishable from 
Healey v. Minister of Health," and the court had no jurisdiction to 
award declaratory relief in those circumstances.® 

Nevertheless, it would be unwise to conclude that in no circum- 
stances will the courts now assert jurisdiction to declare a decision 
made by a statutory tribunal within its jurisdiction to be erroneous 
in law. Quite apart from the broad dicta offered by Lord Denning 
M.R. in a number of cases, and by Upjohn L.J. and Phillimore J. 
in the two Punton cases, we now have remarks made by Sellers L.J. 
in delivering the leading judgment in Punton (No. 2). He 
observed 7 that a declaration may be more advantageous than 
certiorari ‘‘ where an authoritative statement of the law by the 
High Court will serve to undermine a decision or order so that it 
need not be complied with and could not in the light of the 
pronouncement of the law be successfully enforced,” or where a 
person wishes to ascertain the extent of his statutory liabilities 
(as in the Pyw Granite case). And in distinguishing Taylor v. 
National Assistance Board ® (which had been relied on by the 
appellants) from the present case he noted that there the Board 
had had power to amend its own decisions.2° It is conceivable, 
therefore, that if the Commissioner had been empowered to rescind 
his own determinations the Court of Appeal would not have dis- 
claimed jurisdiction to grant the declaration sought but would have 
confined itself to refusing a declaration in its discretion. 


5 [1955] 1 Q.B. 22. 

6 Bes further, Note (1968) 26 M.L.R. 297 at pp. 209-800. 
7 [1964] 1 W.L.R. 226 at pp. 286-287. 

8 [1960] A.C. 260. 

9 [1956] P. 470 (in the court of first instance). 

10 [1964] 1 W.L.R. 226 at p. 288. 
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In short, nothing contained in the judgments in Punton (No. 2) 
is incompatible with the suggestion that declaratory relief may 
exceptionally be obtainable in respect of errors of law perpetrated 
by a tribunal acting within its jurisdiction. But in order to be success- 
ful a plaintiff would have to overcome a series of daunting obstacles, 
and he would also need the good fortune to appear before a bench 
which was prepared to regard his efforts with benevolent eyes. 


S. A. DE SMITH. 


DISCRETION STATEMENTS AND Cross CHARGES OF ADULTERY 


Wuenx the petitioner in a divorce suit prays for the court’s 
discretion to be exercised in respect of his or her adultery, the 
respondent who has hitherto been unaware (or lacked proof) of 
such adultery may then wish to base a cross charge upon it.1 Some 
six years after the judicial creation of the discretion statement ? it 
was established that a cross charge could not be based solely upon 
the fact that the petitioner was praying for discretion.* In B. v. B. 
the allegation of adultery was so based, but, the respondent being 
unable to give any particulars, it was struck out for want of par- 
ticularity. Now rule 28 (5) of the Matrimonial Causes Rules, 1957, 
specifically excludes the use of the prayer as an implied admission 
of adultery. 

Until 1958, moreover, it was common practice to delay putting 
the discretion statement in evidence until as late a stage of the 
trial as possible or even in some cases to produce the statement to 
the petitioner in the witness box for his confirmation but without 
going through its contents. These tactics, which were designed to 
make more difficult the use by the respondent of the disclosures in 
the statement, were frowned upon in the Court of Appeal in Lewis 
v. Lewis, and since that case counsel have usually * followed 


1 The motives for a cross charge are various: mere spite or vindictiveness 
against the petitioner (or the paramour), tactical manoeuvring for more 
generous maintenance, strengthening æ custodial claim, amour propre (as 
where a husband long im desertion is horrified to learn of his wife's adultery), 
a curious sense of justice (‘‘If we are each as bad as the other, why should 
I be the only ‘ guilty’ party? '’) Legal aid (a feature of most divorce suits) 
may also foster cross charges. 

2 The Practice Direction of May 20, 1980, as amended by the Direction of 
November 15, 1982, is the fons et origo of the modern practice and was the 
consequence of Lord Merrivale P.'s judgment in Apted v. Apted [1930] P. 
246 at p. 262. These directions were replaced by rule on January 1, 1985, 
when the device of the sealed envelope was introduced. See now the Matri- 
monial Causes Rules, 1957, rule 28, and Dırection 72 (of March 5, 1057). 

8 B. v. B. [1987] P. 1. 

See observations of Hodson L.J. in Lewis v. Lewis [1958] 1 All E.R. 859 


at p. 868. 
5 958] 1 All E.R. 859. 

ut see Filmer v. Filmer [1950] 2 All H.R. 219, where counsel for the party 
lodging a discretion statement invited the court to receive it in evidence, 
although that party was not in court: the court held the rules precluded its 
admission in this way. 
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Hodson L.J.’s recommendation by asking the petitioner to deal 
with the fact of his or her adultery in examination in chief in the 
place in which the fact chronologically appears." 

Thus, despite the ritual of the sealed envelope, the cat has to be 
let out of the bag sooner or later. The discretion statement then 
becomes, as Hodson L.J. has observed ‘“ an admission which the 
party is obliged by the rules and practice of the court to make.” 8 
But this admission will only be of value to the respondent if he can 
obtain leave to amend his pleadings at this late stage of the suit. 
Although the rules provide for amendment with the court’s leave,® 
what principles should guide the court’s discretion to grant or with- 
hold leave has hitherto been far from clear. Hence the petitioner’s 
advisers, uncertain when amendment would be allowed, have been 
chary of disclosing in advance of the trial the contents of the discre- 
tion statement to the other side. For why provide the opponent 
with powder and shot if there is a prospect of the trial judge refusing 
leave to amend? On the other hand, if leave to amend is reasonably 
predictable, it is in the petitioner’s interest to save delay and 
expense by furnishing the respondent with particulars of the 
statement. 

From their uncomfortable perch on the horns of this dilemma 
practitioners will welcome their rescue by Ormrod J., who has 
taken the occasion in Tunney v. Tunney to formulate the principles 


7 Thus Rayden on Divorce (Sth ed., 1964) states (at p. 688): ‘' Whether the 
suit is defended or undefended, the proper time at which to put in the 
discretion statement 1s during examination-in-chief, at the point in the 
party's evidence of the history of the marriage where the fact of his own 
adultery chronologically appears.’ Whether counsel takes the petitioner 
through his statement or (as seems more common) merely hands it to him 
to read and confirm, the contents are then embodied m the evidence and 

available to the other side (see the Matrimomal Causes Rules, 1957, 

rule 28 (5) ). 

Clear v. Clear [1958] 2 All E.R. 858, in which, while approving Clueit v. 

Cluet, the Court of Appeal refused leave to amend on the ground that the 

husband had taken no steps to obtain proof of the wife's adultery after being 

made aware of ıt through her prayer for discretion. Similarly ın Sinfield v. 

Sinfield, The Times, May 6, 1960. These decisions are not, semble, affected 

by the present case but underline that leave is discretionary, so that 

prudent advisers should show due diligence in pursuing their inquiries (see 

article ın (1958) 226 L.T. 187). 

9 Matrimonial Causes Rules, 1957, rules 19, 20 (1), relate, presumably, only 
to amendments, eto., before trial; the power to allow amendment at the trial 
is to be found in B.S.C., Ord. 20, rule 5. 

10 Bee, e.g., D. v. D. [1959] C.L.¥. 1087; Sinfield v. Sinfield, The Times, 
May 6, 1960. 

11 See discussion at Law Society's National Conference, 1962, reported ım (1963) 
12 Law Society's Gazettes 748 (‘‘ The present practice places the solicitor . . . 
in a difficult and distasteful position "'). Disclosure of the statement's contents 
must often involve solicitors repeating allegations of adultery agamst third 
parties, who are hardly likely to welcome such disclosure (see, in this context, 
Burford v. Burford [1955] 3 All E.R. 664). Recommendations of the Council 
of the Law Society to prevent the other side from using information revealed 
in discretion statements have been rejected as impracticable by the Matrimonial 
Causes Rules Revision Committee (see Annual Report of the Council, 1963-64, 


p. 25). 
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according to which the court’s discretion in respect of amendment 
should be exercised.1* 

In this case wife’s counsel asked for leave to amend so as to 
include a charge of adultery in her answer after the husband’s 
discretion statement had been proved in the usual way during the 
hearing of the suit. Ormrod J. deferred ruling on the application 
until all the evidence had been concluded but then refused leave. 
In the result he found both the husband and the wife guilty of the 
cruelty’ charged in the answer and the petition respectively and 
granted both.a décree, exercising discretion in favour of the husband 
in respect of his own cruelty and adultery and in favour, of the wife 
in respect of her cruelty. 

In: his judgment the learned vidoe pointed out that the discretion 
to give leave to amend had to be exercised judicially in accordance 
with principle but that hitherto there had been doubt what these 
principles were. Moreover, the problem had been aggravated’ by 
the radical change in. practice in recent years: formerly commonly 
refused, leave was: now.commonly granted. 

In -his view there: were two principles applicable. In the first 
place, leave to amend should generally be granted where there 
appeared, at’ the completion of the evidence, to be a real possibility 
that neither side would succeed. in obtaining a decree. For other- 
wise, if the first suit were dismissed, the respondent could immedi- 
ately file a new petition, relying on the admission of adultery given 
on oath in the original suit. His lordship referred to Clueit v. Clueit, 
a decision of Davies J. at Birmingham Assizes, in which he allowed 
amendment for precisely these considerations.1* That case was 
approved a few months afterwards by the Court of Appeal in Clear 
v. Clear and Lewis v. Lewis.** 

"The second principle expounded by Ormrod J. covers all cases to 
which the first in inapplicable. In such cases the decision to give 
or withhold leave must depend on “‘ whether the ultimate result of 
giving or refusing leave will represent substantial justice between 
the spouses, or, in other words, on whether the ultimate order of 
the court will fairly and accurately reflect the court’s assessment of 
the responsibility of each party for the breakdown of the marriage.”’ 
This will involve consideration of the influence of the disclosed 
adultery on the history of the relations between the husband and 
wife. Thus, in the case before his lordship the discretion statement 
had disclosed two acts of adultery in 1950 with a casual acquain- 
tance met in a public house, but this episode could be seen to be 
entirely irrelevant to the development of the relations between the 
spouses, so that to allow amendment might result in a final order 


12 Tunney v. Tunney [1963] 1 All B.R. 808. a 

13' Olueit v. Clueit [1958] 1 All E.R. 417. Here the amendment proved crucial 
as the decree was eventually made upon the ground of the petitioner’s adultery 
as cross charged 

14 Qlear V. Clear [1958] 2 All E.R. 858; Lewis v. Lewis [1958] 1 All B.R. 859. 
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giving a misleading indication of the court’s assessment of 
responsibility. 

By contrast, Lewis v. Lewis provided an example of a case where 
the adultery of the husband-petitioner had obviously influenced the 
relationship of the spouses and was therefore relevant to the 
allegedly cruel conduct of the wife. Accordingly, leave to amend 
was given, and it made no difference that the admission of adultery 
had, in fact, come in the course of the husband’s cross-examination 
and before the discretion statement had been put in evidence. 

In short, the relevance of the adultery to the break-up of the 
marriage is the criterion on which leave to amend depends. As 
Ormrod J. observed, the second principle ensures that the admission 
is not used against the party making it until its relevance is estab- 
lished. In his view, it: would be unfortunate if every litigant who 
was obliged to file a discretion statement should come to feel that 
he was automatically placing a halter round his neck. The second 
principle takes due account of the value to the court of frank 
disclosures in discretion statéments in helping it arrive at a fair 
assessment of the conduct of the spouses. 

Two further aspects of the present decision, one general and the 
other more specific, deserve mention. First, the emphasis on “ sub- 
stantial justice between the spouses,” ‘‘ relevance to the break-up 
of the marriage,” ‘‘a fair assessment of the conduct of the 
spouses,” 15 underlines again the changing judicial attitude towards 
divorce. This approach has always prevailed on applications for 
maintenance before the registrar in chambers.‘° Now the divorce 
judge too is no longer content merely to pronounce spouses guilty 
of matrimonial offences: the decree he makes must fairly reflect the 
court’s assessment of their mutual responsibility. In consequence, 
the inquisitorial character of divorce proceedings, for which statu- 
tory warrant has always existed," is receiving fresh judicial recog- 
nition. Those members of the Morton Commission who opposed the 
introduction of the principle of breakdown as a ground for divorce 
did so on the argument that to determine whether or not a marriage 
has broken down “ is not really a triable issue.” 1° With respect, 


15 Expressions used by Ormrod J. in Tunney v. Tunney 
16 See observations in Hodeon L.J. in Clear v. Clear “T1968 2 All B.R. 358 at 
867, letter D. Also, letter of J. F. Keleman in (1958) 21 M.L.R. 821. 
Khe Matrimonial Causes Act, 1950, s. 19 (2) directs the court, in ordermng 
secured ‘maintenance, to have regard (inter alia) "to the conduct of the 
parties." No such words appear in s. 19 (8) in regard to unsecured main- 
tenance, but in practice the conduct of the parties is always taken into 
account whatever the form of maintenance. 

11 Bee the Matrimonial Causes Act, 1857, ss. 20-81 (and now the Matrimonial 
Causes Act, 1950, s. 4). 

18 “In the best sense of the term I am an inquisitor,’’ per Scarman J. in 
Noble v. Noble [1968] 8 All H.R. 888 ‘* Divorce proceedings are of a special 
nature. Parhament has laid on the court a positive duty to inquire, so far 
as it reasonably can, into the facts alleged,’’ per Sir Jocelyn Simon P. in 
Jakeman v. l E [1988] 3 All H.R. 889. 

19 Cmd. 9878, 1986, p. 2l. 
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this is to lose sight of the fact that a divorce suit has never been 
simply a lis inter partes but has also the nature of an inquisition.*° 
Whatever lip-service is still paid to the doctrine of the matrimonial 
offence, the divorce court now commonly embarks upon an inquiry 
not only into whether the marriage has broken down * but also, 
as Tunney v. Tunney demonstrates, into the apportionment of 
responsibility for the breakdown. 

Secondly, the present case may be put forward as a further 
argument for getting rid of that capricious privilege that may 
protect a witness from being questioned about his adultery “‘ in 
proceedings instituted in consequence of adultery.” ** For where 
the statutory shield is absent (as in Lewis, where the petition was 
brought on the ground of cruelty), the admission of adultery in 
cross-examination is treated in the same way, so far as concerns 
leave to amend, as an admission in a discretion statement. The 
second of Ormrod J.’s two principles will then adequately protect 
the spouse against exposure to a cross charge where the adultery in 
question played no part in the breakdown of the marriage.* If the 
statutory privilege were abolished entirely, this principle would 
still therefore shield the party who was forced to admit adultery in 
cross-examination from a merely vindictive or muck-raking charge 
not embodied in the original pleadings. Is not this protection 
enough? *4 

L. NEVILLE Brown. 


No HUMANITY FOR TRESPASSERS 


Commissioner for Railways v. Quinlan + arose out of the familiar 
incident of a trespasser being injured by a train at a railway level 
crossing. It was exceedingly unlikely that the railway were in any 
way negligent. However, Lord Radcliffe took the opportunity to 


20 See Mordaunt v. Mordaunt (1870) L.R. 2 P. & M. 109 at p. 126, per Lord 
Penzance, ‘‘ Nothing less than the concern of the State in the integrity of the 
marriage tie could account for the profound difference there 18 between the 
permitted liberty of procedure in ordinary civil litigation inter partes and the 
statutory conditions which prevent dissatisfied spouses from dealing as they 
will with their marital relationship.” 

21 For the wniter’s view that the House of Lords in Gollins v. Gollins and 
Williams v. Willtams ( [1963] 2 All E.R. 966 and 964) adopted a ‘ break- 
down” approach, see (1963) 26 M.L.R. 625. 

22 Matrimonial Causes Act, 1950, s. 82 (8). 

38 In Lewis leave to amend was in fact granted as the adultery was material 
to the charge of cruelty. 

24 The central purpose of the privilege is, of course, to protect the respondent 
(and co-respondent) from bemg questioned about the adultery alleged by the 
petition, with consequent temptation to perjury. For forceful arguments that 
the privilege 1s no longer needed even on this account, see the articles of 
Lionel Rosen in (1960) 28 M.L.R. 275 and J. A. Andrews in (1961) 77 L.Q.R. 
890; the Morton Commission recommended its abolition (Cmd. 9678, 1956, 

aras. 988-985). For the court’s readiness to circumvent it, Bee, eg., 
oothroyd v. Boothroyd [1968] 8 All E.R. 625. 
1 [1964] 2 W.L.R. 817 (P.0.). 
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Testate the traditional law regarding the duty of the occupier 
towards the trespasser, namely that there is no duty other than not 
wilfully or recklessly to injure trespassers known to be present.* 
After all, it is patently necessary to ensure that the Australians do 
not pollute the common law with any modern, progressive or 
destructive notions.* 

Lord Radcliffe said that before any duty could arise the occupier 
must have personal knowledge of the presence of the trespasser. 
“ A person’s knowledge is a question of fact: such a fact is a very 
different thing from the objective question whether there was a 
reasonable likelihood of someone being present at the relevant time 
and place and whether a person ought to have foreseen that likeli- 
hood.” * The proposition that a duty in tort should turn upon 
the actual, personal or subjective knowledge of the defendant seems 
to be an alarming departure from general principle. As he himself 
at once recognised, such a broad proposition has to be modified. 
The defendant can be treated as having knowledge of the presence 
of the trespasser who is not visibly before his eyes, if he “ as good 
as’? knows he is there, i.e., he could have seen him simply by 
turning his head. Furthermore, knowledge may be inferred if the 
presence of the trespasser was extremely likely, or so extremely likely 
as to be almost certain, or very probable.* If it is a precise test 
that is required, this approach does not seem the way to provide 
it. 

In their lordships’ view “ the character in which the injured 
person was upon the occupier’s premises is an inescapable element 
in the determination of the extent or limit of the latter’s duty 
towards that person.” 7 The fact of trespass or lawful visit should 
certainly be taken into account as a material factor, but why should 
this fact by itself lead to an immediate and inflexible categorisation 
of plaintiffs? It is just this kind of categorisation which has proved 
to be one of the great weaknesses of the common law. Why should 
the relationship between trespasser and occupier, a property rela- 
tionship, necessarily determine the relationship between injured 
plaintiff and injuring defendant, a personal relationship? The fact 
that a trespasser is ex hypothesi unpredictable in his presence, 
movements and purposes must necessarily condition any foresight 
test imposed upon the defendant—everyone accepts this. 


2 The problem was discussed and the authorities referred to in (1964) 27 M.L.R. 
88-08. In what follows, page references are given to the opinion of Lord 
Radcliffe, in which the authorities are discussed. 

3 Parker v. R., The Times, June 12, 1968. ‘‘ Australia and the House of Lords 
—Parker v. The Queen," by Colin Howard [1968] Orim.L.R. 675. H. H. 
Marshall, ‘‘The Judicial Committee of the Privy Council: A Waning 
Jurisdiction '' (1964) 12 I.C.L.Q. 687, 708-709. 

4 At p. 880. 

5 At p. 880. 

6 At p. 881. 

7 At p. 835. 
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Two cases in which the plaintiff can recover damages for negli- 
gence despite the existence of the occupier-trespasser relationship 
spring to mind at once—Lord Radcliffe so- conceded. If the 
plaintiff, unquestionably a trespasser, climbs a tree or. pole on a 
public highway and is injured because the defendants have negli- 
gently left electricity transmission wires in a dangerous and exposed 
condition he can recover damages. The defendants did not know 
that he was there and it is stretching language to say that they 
haye been wilful or reckless. Then there are the children cases. 
There is plenty of authority for.the proposition that. an occupier is 
liable for any injury suffered by trespassing ‘children.as a result 
of,a,dangerous “ allurement,’’ “ trap ” or “‘ hidden danger.” Lord 
Radcliffe recognised that categorisation is not. necessary to give 
“ the legal remedy that is felt ‘to. be their due,” °. and went on 
to say that the children cases unavoidably introduce considerations 
that do not apply where the sufferer of injury is an adult.. Apart 
from the difficulty, of drawing the. line between the adult and the 
child for this purpose, the exception in the-case: of children for 
reasons of common sense and justice only serves: to expose the 
illogicality of the trespasser. rule. There is nō logical reason why 
the duty to take care should not remain constant while.the conduct 
required to fulfil that duty should vary according to material 
circumstances, such as whether the plaintiff is an adult or a child, 
or a lawful visitor or a trespasser. 

An argument which seems to have impressed the; judges is: 
why should the trespasser be owed the same duty of care as a lawful 
visitor? This rather petulant view of justice is reminiscent of the 
attitude of the labourers in the vineyard who objected to the fact 
that others had received the same payment but for less work, 
though all payments were in accordance with contract. It may not 
seem just to place the guest and the burglar in the same class; but is 
there any reason for distinguishing between the guest and the 
trespasser who has innocently Jost his way? The occupier is pro- 
vided with perfectly adequate proprietary remedies in the form of 
an action for damages and injunction in order to vindicate his 
interest in his land. A similar argument which has impressed the 
judges is: why should the occupier “* stop everything ” just because 
a trespasser might be around and might get hurt? *° Many people 
have suffered great misery in our industrialised, commercialised 
society because of just such an attitude. Why fence an electric 
saw and impair its efficiency when only a few men might lose a 
hand? Why have a speed limit on the roads when otherwise only 
a few thousand people might get killed? Why prohibit inflammable 
night-dresses when only fifty-eight children were fatally burned in 


8 At pp. 888-884 and 886. 
® At p. 886. 
10 At p. 838. 


Juty, 1964 NOTES OF CASES 467 


1962? © Lord Radcliffe spoke of a sense of proportion, but there 
seem to be different opinions upon the proportion. The nature of 
the duty of care to a trespasser would very rarely require the occu- 
pier to stop everything, or anything like it, and even if this were 
the issue, stop everything or prevent an avoidable injury to a human 
being, there can be no question’as to the proper priority. 

Such is the mass of common law decisions on this branch of the 
law that judicial pronouncements can be taken out of their overall 
context to support almost any proposition. Lord Goddard spoke 
of the duty of the occupier if he knows or has reason to believe in 
the presence of the trespasser,}? whereas Lord Atkin, the begetter 
of negligence, said in 1985 that he knew of no duty to a trespasser 
not known to be present.18 

The distinction which some judges have sought to draw between 
the static condition of the land and operations carried out on the 
land was firmly rejected by Lord Radcliffe as a refinement unmain- 
tainable both on principle and authority.1* There can be no 
justification for any such artificial distinctions. 

Without purporting to suggest another artificial legal distinction, 
it is submitted that a rule is unrealistic which does not distinguish 
between the man who goes in for target practice with his revolver 
in the privacy of his own enclosed garden and the man who goes 
shooting on his large estate. Furthermore, it should be borne in 
mind that property which is technically private, e.g., a level 
crossing, is often used by the public, perhaps not unreasonably, 
certainly not wickedly. 

Proper respect should be paid to the judgments of the great 
masters of the common law. ‘“‘ A definition which has been stated 
by judges as learned and humane as Lord Sumner, Scrutton L.J., 
Lord Dunedin and Lord Porter . . . is not likely to be either old- 
fashioned or to be impaired by an inadequate appreciation of the 
general law of tort, whether under the wide heading of negligence 
or of other more specialised categories of obligation.” > Neverthe- 
less these fallible judges, trained in the common law of the nine- 
teenth century which attached greater importance to the preserva- 
tion of the sanctity of private property than to the personal safety 
of the individual, may have misjudged the law or adhered to a 
particularly strict view of the doctrine of precedent. Many a learned 
and humane judge has sanctioned an inflexible and barbarous rule 
of law. 

No doubt Professor R. B. Stevens will soon be able to tell us as a 
result of his studies on the House of Lords why it is that sometimes 
the Law Lords cling tenaciously, almost perversely, to the old 


11 The Times, May 6, 1064, p. 18. 
12 Quoted at p. 827. 

18 Quoted at p. 882. 

14 At p. 829. 

15 At p. 882. 
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doctrines, pointing to an ‘‘ inescapable weight of established rules 
of the common law,” 18 whereas on other occasions they blandly 
evolve new doctrines by the familiar techniques of distinguishing 
and re-interpreting. Professor Lawson has suggested that the 
senior or presiding judge may exercise a vital influence. In Quinlan 
no true common lawyer sat at all: Lord Radcliffe (chancery and 
tax), Lord Evershed (chancery), Lord Guest (Scottish), Lord 
Upjohn (chancery) and Lord Donovan (tax and crime) constituted 
the Board. 

The suggestion that the classic formula may embrace an exten- 
sive ‘‘ and, it may be, an expanding interpretation of what is 
wanton or reckless conduct towards a trespasser in any given 
situation ” 77 seems to offer little hope for trespassers. Is it 
impossible for the courts to say that on principle and authority 
the occupier owes a duty of care towards the trespasser whom he 
knows or ought reasonably to know is present, upon the ordinary 
foresight principle, the nature and extent of that duty to depend 
upon all the circumstances, including, in particular, the fact that 
the trespasser is unpredictable in his presence, movements and 
purpose and has no legal right to be present? 

ALEC SAMUELS. 


IerisH WARRANTS IN ENGLAND 


Mz. Hammond had never been to Ireland in his life except on one 
occasion when he visited his wife who had returned there to live 
with her parents. The attempted reconciliation failed; Mr. Ham- 
mond returned to England. He wrote to his wife and on at least 
one occasion sent her money, but heard nothing from her until he 
was arrested in London on a warrant alleging wilful neglect of his 
children, issued in Ireland by a district justice indorsed by an officer 
of the Garda Síochána and authorised for execution by a London 
magistrate. Before the divisional court the husband successfully 
applied for habeas corpus. The court (Paull and Finnemore JJ; 
Widgery J. dissenting) upheld his contentions (i) that before 
authorising execution of an Irish warrant in England a magistrate 
must be satisfied that prima facie evidence exists of the commission 
of an offence in Ireland; (ii) that there is an element of escape from 
Ireland to England; and (iii) that the warrant complies with the 
necessary statutory formalities.? 

Of these three grounds, the last alone seems to the writer to be 
supportable. 

The relevant statutory provisions are 11 & 12 Vict. c. 42, 
section 12 (Indictable Offences Act, 1848), as amended by section 


16 At p. 826. 

17 At p. 887. 

1 R. v. Metropolitan Police Commissioner, ex p. Hammond [1964] 1 All 
E.R. 821. 
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181 of and the Fifth Schedule to the Magistrates’ Courts Act, 1952, and 
14 & 15 Vict. c. 98, section 27 (Petty Sessions (Ireland) Act, 1851). 
Although the warrant in this case was clearly issued under the latter 
Act (see particularly the statement of facts in the Weekly Law 
Reports *) the court considered the provisions of both statutes. In 
both sections it is stated that “ it shall be lawful ” for a magistrate 
to authorise execution. The majority of the court held, following 
Julius v. The Bishop of Oxford, that this gives a power to a 
magistrate which he may exercise, but he must firstly satisfy him- 
self of a prima facie offence and escape. Widgery J., following 
Julius v. The Bishop of Osford, held that the statute conferred a 
power which a magistrate is under a duty to exercise if the warrant 
is in order and duly authenticated. The difference between the two 
points of view is, on what facts does the duty arise? Paull J., early 
in his judgment,‘ pointed out that these statutes were enacted when 
“ the Queen’s writ ran in what is now Eire and when, therefore, 
full protection could be afforded to anyone taken to any part of 
Ireland.” But later when dealing with the question of discretion 
in the magistrate he decided it cannot be the law of England that 
English citizens can be taken from the protection of English courts 
without any opportunity of protesting against extradition.’ But 
the answer to this contention is contained in the earlier extract from 
the learned judge’s judgment. When the statutes were passed 
there was nothing unreasonable in making indorsement an auto- 
matic process. The meaning of a statute is determined in the light 
of circumstances existing at the time of its enactment, however 
absurd later changes may make it. That the non-discretionary 
view of the statutes is the correct one is supported by the terms of 
14 & 15 Vict. c. 98, section 27 (8) which uses the phrase “ it shall 
be la ? not merely when dealing with the powers of the magis- 
trate but also in connection with the first indorsement by an officer 
of the Royal Irish Constabulary. It can hardly be argued that this 
officer had to satisfy himself of a prima facie case before indorsing 
a warrant issued by an Irish justice. 

The majority of the court also held that a magistrate had to be 
satisfied that there is prima facie an element of escape. This view 
is not, it is submitted, justified in the light of the terms of the 
statutes. Finnemore J. stated that ‘“‘ Escape in some form or 
another is really the basis of this procedure ” * and concurred with 
the detailed argument of Paull J. The latter’s argument was that 
although the 1851 Act applies wherever the person named “ is to 
be found ” in England—a phrase which clearly involves no element 


2 E 2 W.L.R. 777. 
1880) 6 App.Cas. 214. 
nae 1 All E.R. 819 at p. 826. 
t p. 829. Finnemore J. at p. 830. 
8 Att.-Gen. v. Prince Ernest Augustus [1957] A.C. 486 at pp. 461, 466, 472. 
T At p. 880. 
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of. escape—these words must be given the same meaning as the 
corresponding provisions in the 1848 Act, “ escape,.go into, reside, 
or be, or be supposed or suspected to be.” These words extend only 
to escapes, in the light of the marginal note, ‘‘ English warrants 
may. be backed in Ireland and vice versa in the event of parties 
escaping.” . Dealing firstly with the use of marginal notes as an 
aid to interpretation, Paull J. relied on various dicta but failed to 
notice that it was only after 1849 that marginal notes could in any 
sense be said to be part of a statute.* Of the cases he cited two 
do refer. to pre-1849 statutes, but even in one of. these the reference 
is to a note to a schedule to an Act.® Dicta such as those of Sir 
Richard Henn Collins are at most authority on the question of 
post-1849 Acts.’ Of the leading books Maxwell states ‘‘ It has been 
said they [marginal notes] are not to be taken as parts of the 
statute. ... But this rule has not always been observed.” 1 Craies 
more definitely states ‘‘ The modern cases, howéver, àre clear that 
marginal notes can afford no legitimate aid to construction.” 1° 
Particularly striking in this context, as Craies points. out, is the 
power claimed by the editors: of Statutes Revised to amend and 
even omit side notes....Odgers also concluded. that ‘‘ Marginal 
notes, at least in a general Act of Parliament, can afford no aid to 
its construction.” 13 .. This view is further confirmed by a recent 
dictum in the House of Lords.* Therefore there is no justification 
for confining 11 & 12 Vict. c. 42 to escapes. 
The strongest argument, however, against Paull J.’s interpreta- 
tion is to be found in a consideration of the origins of the statutory 
phrase and the interpretation.put upon it in the famous case of 
Mr. Justice Johnson.“ - As the Irish Courts of King’s Bench and 
Exchequer pointed out in that case early statutes had been confined 
to cases of escape; later statutes dealt with residence without escape. 
Finally, statutes such as 44 Geo. 8, c. 92, which was the relevant 
Statute in Johnson’s case, were drafted to cover both escape and 
residence. The language of 44 Geo. 8, c. 92 was essentially the 
same as that of the 1848 statute, by which indeed the earlier Act 
was repealed. To the judges of. King’s Bench and the Court of 
Exchequer in Dublin no words could be better devised to cover 
the sending of a. prisoner from one part of the United Kingdom to 
another to answer a charge though he had never been in that part.¢ 


8 Maawell on Interpretation of Statutes (11th ed., 1N po 42. 

9 Sheffield Waterworks v. Bennett (1872) L.R. T Exch. (ref. to schedule) ; 
Nicholson v. Frelds (1862) 7 H. & N. 810. 

10 Bushell v. Hammons [1904] 2 K.B. 568 at p. 567. 11 Op. cit., p. 42. 

12 Crates on Statute Law (6th ed., 1968), p. 106. 

13 Odgers, The Construction of Deeds and Statutes (4th ed., 1956), p. 218. 

14 Chandler v. D.P.P. [1962] 3 All E.R. 142 at p. 146. 

15 R. v. Johnson (1 29 St.Tr. 82. According to Sergeant Sullivan, the 
whole purpose of passing the 1804 Act was to enable the Hnglish Government 
to “ shanghai "’ olan J.—The Last Sergeant, p. 170. 

16 (1805) 20 St.Tr. 82 at pp. 188, 208, 806, 855, 858; Day J. (diss.) 108; 
Smith B. (diss.) 810. 
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Even if the earlier statute is to be so confined, it is hard to see why 
it should influence the provisions in the later statute. These are 
not ambiguous. There is a presumption that a change of words 
involves a change of meaning.’? Giving the 1851 Act its widest 
interpretation would not involve any absurdity in the light of the 
political situation at that time. 

Thirdly, the majority of the court held that the procedure laid 
down by the 1851 Act had not been followed. ‘‘ I can find no provi- 
sion in English law substituting the deputy commissioner of the Garda 
Síochána for the deputy inspector general. . . . Where the liberty 
of the subject is concerned the formalities must be strictly 
observed.” 18 This question of succession to the powers of the 
Royal Irish Constabulary had been raised by Dr. O'Higgins in an 
article in 1958.1° He argued that unless the new force was deemed 
to succeed to the powers of the Royal Irish Constabulary, paragraph 
8 of the Irish Free State (Consequential Adaptation of Enactments) 
Order, 1928, which provided for the continuance of the system of 
backing warrants, would have been nugatory ab initio. This argu- 
ment overlooks the possibility of a warrant backed under the 1848 
Act; this. Act depends on endorsement by a magistrate and the 
succession by Irish judges to the rights of their British predecessors 
under this Act is expressly provided for by paragraph 6 of the 
Order. (It is of interest that the Irish courts have denied the 
power of officers of the Garda Síochána to endorse warrants under 
the 1851 Act for execution in Ireland.?°) The decision in R. v. 
Commissioner of Police, ew p. Nalder** in.no way conflicts with 
Hammond since in the former the attention of the court was not 
drawn to the replacement of the Royal Irish Constabulary by the 
Garda Síochána. 

Strangely, in its anxiety not to send Mr. Hammond to Ireland, 
the Divisional Court overlooked a point successfully taken by an 
applicant before the Irish Supreme Court.2 X had been arrested 
on an English warrant. The Supreme Court ordered his release on 
the ground that 14 & 15 Vict. c. 98, s. 29 required that a 
warrant be issued for an offence or crime. English law as foreign 
law had to be proved by expert evidence and in the absence of 
such evidence the court could not assume that the subject-matter 
of the warrant formed an offence under English law. In Hammond’s 
case the court does not seem to have adverted to this point which 


17 Craies, op. cit., p. 
18 citi J. at p. ‘om. “Untortunstely Widgery J. did not state his view on this 


19 F958) 34 B.Y.I.L. 274, 286. 

20 The State (Dowling) v. Brennen [1987] I.R. 488. The successful applicant 
was, within hours, rearrested on a warrant endorsed by s justice under s. 20 
of the 1851 Act. This time his a aedi 7] I.R. 699 and 717. 
See now the Irish Extradition Bil 

21 [1048] 1 K.B. 251 (Div.Ct.). 

22 The State (Griffin) v. Bell [1962] I.R. 855. 
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logically is prior to and distinct from prima facie evidence that 
the applicant had committed the act which forms the subject of 
the warrant. Paull J. said ‘* Since the law which governs this 
matter is the law of Eire, I do not feel, in the absence of proof 
to the contrary, that one ought to do other than assume that, so 
far as the law of Hire is concerned the warrant is good.” This 
is not conclusive, however, of the point whether the warrant is 
good in England under the Act.?* 

Thus Mr. Hammond was rightly released on the ground of the 
technical flaw in the warrant (a difficulty avoidable in the future 
by using the 1848 Act). In addition the court should have required 
proof that the subject-matter of the warrant formed a crime or 
offence under Irish law. It was wrong to hold that a prima facie 
case had to be shown and that escape was essential to the procedure. 

Dr. O’Higgins in the article quoted above stated ‘‘ there is 
virtually no judicial control over the surrender of persons between 
the two countries.” After a hundred years the Divisional Court has 
decided to read such control into the Act. A better solution is to 
follow the Irish example and draft a clear Bill ** which would at 
the same time deal with extradition between England, Scotland 
and Ireland, and between the two jurisdictions in Ireland itself.** 


P. JAcKsSON. 


RESCISSION WITHOUT NOTICE 


In those unfortunate contests between the owner of property who 
has been deprived of it by fraud, and its subsequent innocent 
purchaser, the war-cry of the former, “‘ Nemo dat quod non habet,” 
has not often been of much effect in face of the protective armour 
of common law and statutory estoppel which the latter can raise 
against him. Recently the decision of the Court of Appeal in 
Car and Universal Finance Co., Ltd. v. Caldwell 1 seemed to provide 
him with a powerful and previously untried weapon, but a sub- 
sequent case, Newtons of Wembley, Ltd. v. Williams,? has straight 
away shown that innocent purchasers have a shield that is effective 
against it, at least in part. 


28 At p. 828. 

34 Although s. 27, unlike s. 29, makes no mention of the ‘‘ crme or offence," s. 27 
1s obviously so limited by the terms of s. 11 which define the justices’ 
jurisdiction. 

25 Tixtradition Bill, 1963. Part 8 deals with endorsement of warrants executed 
in England, Wales, Northern Ireland, Scotland, the Isle of Man and the 
Channel Islands. 8. 45 introduces a degree of judicial control, exempting 
from the Bill political offences, offences under military law and revenue offences. 

26 A brief but up-to-date note of ‘Trish developments 18 contained ın Justice (Irish 
Students’ Law Review), 1964, Vol. 2, No. 1, p. 20. 

Be 1 All E.R. 200 (C.A.: Bellers L.J., Lord Upjohn and Davies L.J.). 

ecision at first instance (Lord Denning M.R., sitting as an additional 

udge ın the Queen’s Bench Division) 1s to be found ‘ab 1968] 2 All E.R. 547. 

1964] 2 All E.R. 185 (Davies L.J., sitting as an additional judge in the 
een’s Bench Division). 
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In the former case, Caldwell was duped by fraud into parting 
with his Jaguar car in return for a dud cheque and another car 
left with him as security (it turned out to be worthless because it 
had been stolen). He discovered next day that the cheque would 
not be met, and went immediately to the police and the Automobile 
Association and asked them to try to find the car. They sent out 
messages to their patrols. The car was discovered a week later. 
The rogue had sold it to a firm of car dealers, Motobella, Ltd., on 
the same day as Caldwell had discovered the fraud. Two days 
later, it was resold to a finance company, the G. & C. Finance 
Corporation, Ltd., for hire to a man, Knowles, whose existence was 
never ascertained. Caldwell brought an action against Motobella, 
Ltd., to recover the car, since it was actually in the possession of 
one of their directors. By their defence they claimed the car as 
their property, but they did not appear at the actual trial (in 1962) 
and judgment was entered against them. It was agreed that this 
default amounted to an admission that they had taken the car with 
notice of the fraud. The sheriff seized the car. Before the trial, 
however, the car had been bought by the plaintiffs, Car and 
Universal Finance Co., Ltd. They claimed title and the sheriff 
interpleaded. It was held that neither finance company had notice 
of the fraud.* 

Both Lord Denning M.R. at the trial, and the Court of Appeal 
found for the original owner. To do so they had to decide a 
primary point in the law of contract: whether a contract induced 
by fraud could be rescinded without any communication to the 
fraudulent party, if he had disappeared, by doing all that could be 
done to trace him. It was accepted as the general rule that an 
election to rescind a contract (for fraud or otherwise) must be 
communicated to the other side in an unequivocal manner. Well- 
known statements to this effect by Lord Blackburn‘ and Lord 
Hatherley * were cited, but as Lord Upjohn observed, neither of 
these eminent authorities “ had in mind circumstances remotely 
resembling these.” It was agreed that whether the normal rule 
should admit of exception was a matter to be settled having regard 
only to the rights of the two parties to the contract in question. 
Lord Denning therefore asked himself the simple question: ‘‘ How 
is a man in the position of defendant ever to be able to rescind the 


8 One ground upon which Lord Denning found for the orginal owner (which 
can only be mentioned in passing here) was that Motobella, Ltd. acted as 
agents for the first finance company to investigate title, and so imbued them 
with notice of the fraud. The Court of Appeal refused to accept this. While 
admitting that for certain limited purposes a dealer might be agent for a 
finance company, there was an absence of any asia mandate ın the ordinary 
case, and the relationship was also precluded here by the terms of the agres- 
ment between them: [1964] 1 All E.R. 290 at pp. 205, 207, 299. 

4 Scarf v. Jardine (1882) 7 App.Cas. 345 at pp. 360, 861. 

5 Reese River Silver Mining Co., Ltd. v. Smith (1869) 4 H.L. 64 at p. 74. 
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contract when a fraudulent person absconds ... P? °” If communica- 
tion is a necessary element, the ‘right would in the circumstances 
be unreal. So his answer was: ‘í Where a seller of goods has a 
right to avoid the contract for fraud, he sufficiently exercises his 
election if he at once, on Dacorerng the fraud, takes all possible 
steps to regain the goods.” € 

With this the members of the Chute of Appeal agreed, and since 
Caldwell had done what he could to rescind before any innocent 
purchaser bought the car he was entitled to recover.” The effect 
of such a rule on third parties was regarded as irrelevant: 


“ The position has to be viewed, as I see it, between the two 
contracting parties involved in the particular contract in 
question. That another innocent party or parties may suffer 
does not in my view of the matter justify imposing on a 
defrauded seller an impossible task.” ® 


Yet the decision appears to impose a considerable limit upon 
the protection afforded to an innocent person who purchases from 
one who has only a-voidable title to goods. The protection afforded 
him by section 28 of the Sale of Goods Act, 1898, for instance, ends 
with avoidance of the contract, and it was presumably by reference 
to this section alone that Caldwell was assumed to be entitled to 
succeed once it was shown that he had rescinded. 

However, shortly afterwards, Davies L.J., a member of the 
Court of Appeal in Caldwell’s case, was faced with a counter-attack 
by an innocent purchaser in Newtons of Wembley, Lid. v. Wil- 
liams,® and his decision has done much to restore the status quo 
ante. 

The plaintiffs, who were car dealers, sold a Sunbeam Rapier to 
one Andrew on terms that it should remain their property until 
his cheque was cleared. Three days later came the unwelcome 
news that it would not be met, and the owners set about tracing 
Andrew and the car by informing the police, sending a “‘ Stop ” 
notice to the Hire-Purchase Information Bureau, visiting his flat 
and premises on which he had carried on business, and so on. , The 
learned judge was satisfied that within a day or two they had done 


< (1068 2 All E.R. 847 at p. 850. 
urt of Appeal discussed whether the principle which they laid down 

for rescission of a contract induced by fraud would also apply if the mis- 
representation is made innocently. Sellera L.J. pointed out that it was a 
very unlikely situation, since the fact that the persons with a voidable title 
could not be traced was strong indication of fraud; Lord Upjohn preferred 
to leave the matter to be decided if it ever arose; Davies L.J. considered that 
an innocent misrepresentation gave rise to different considerations, since he 
treated the right to rescind after a fraud by giving the best possible indica- 
tion of an intention to do so as a right to be implied in the contract, and 
one which could not be implied in the circumstances of an innocent 
misrepresentation. 

8 Per Sellers L.J.: [1964] 1 All E.R. 290 at p. 298; see also per Lord Upjohn 
at p. 296. 

9 [1964] 2 All B.R. 185. 
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enough to effect a rescission under the principle laid down in 
Caldweil’s case. About three weeks later, Andrew sold the car to 
a Mr. Biss, who was found to have dealt with him in all good faith. 
The sale took place near Warren Street in London, a recognised 
area for second-hand car dealing. He in turn sold the car to 
Williams, losing £45 on the deal. When an employee of Williams 
tried to resell it, the Information Bureau was informed and the 
plaintiffs claimed the car as their own. However, it was the 
innocent purchaser who this time succeeded. He was held entitled 
to rely on the provisions on section 9 of the Factors Act, 1889.%° 
Williams had a good title if Biss had obtained one. Biss bought in 
good faith and without notice of any lien or other right of the 
original seller from ‘‘ a person, having . . . agreed to buy goods,” 
who obtained possession of them with the consent of the seller. The 
transaction therefore had the same effect ‘‘ as if the person making 
the delivery or transfer were a mercantile agent in possession of 
the goods . . . with the consent of the owner.” That is to say, 
Andrew, ‘‘ when acting in the ordinary course of business of a 
mercantile agent,” could make a transfer which was as valid “ as 
if he were expressly authorised by the owner of the goods to make 
the same *? to Biss, an innocent purchaser.?* 

The extent to which this provision of the Factors Act affords 
protection to an innocent purchaser, who buys after the owner has 
effected a rescission, must at present be the subject of a certain 
amount of speculation. There are two matters which Davies L.J. 
in Williams’ case does not discuss directly, but which might in a 
future case be raised so as to render section 9 inoperative. First, 
is the rogue who buys from the duped owner still “‘ a person, having 
bought or agreed to buy goods ’? within the meaning of that section, 
once the contract has been terminated by the owner? If a rogue 
takes under a contract which is void ab initio he is clearly not 
such a person,!? and the same might be said once a contract has 
been avoided. Davies L.J. deals with the related question of the 
existence of ‘‘ the consent of the seller,” when in fact it has been 
withdrawn : 


“ From the decision in Car and Universal Finance Co., Ltd. v. 
Caldwell, it must be taken that the plaintiffs withdrew their 
consent; but this makes no difference (s. 2 (2) of the Factors 
Act, 1889, and see per Collins L.J. in Cahn v. Pockett’s Bristol 
Channel Steam Packet Co.1*). It follows, therefore, that the 
sale by Andrew to Biss was covered by s. 9 and s. 2 of the 
Factors Act, 1889.” 14 


10 Substantially reproduced in s. 25 (2) of the Sale of Goods Act, 18038. 

11 Factors Act, 1889, s. 2 (1). 

12 Cundy v. Landsay (1878) 8 App.Cas. 459 at p. 484, per Lord Cairns L.O. 
18 [1899] 1 Q.B. 648 at p. 658. 

14 [1964] 2 All B.R. 185 at p. 189. 
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It is submitted that if the argument is ever raised that the rogue is 
not a buyer after rescission of his contract, it should be held in 
a similar way that section 9 applies once a contract of sale has 
come into force, its continued existence being irrelevant. 

Secondly, it might be possible for the owner to argue that he 
was entitled to recover the goods by virtue of section 24 (1) of 
the Sale of Goods Act, because they had been stolen from him and 
the offender had been prosecuted to conviction 1°; once the rogue’s 
contract is terminated by rescission, he becomes a bailee of the 
goods and so is guilty of larceny by a bailee in selling them. How- 
ever, it seems that Davies L.J. would accept the convenient 
construction * that section 24 (1) must be read subject to the 
provisions of the Factors Act, section 9,17 and the Sale of Goods 
Act, section 25 (2).7® 

Another limit set on the rights of the innocent purchaser by 
Davies L.J. is that he cannot rely on section 9 of the Factors Act 
where the person from whom he buys was not acting in the course 
of business of a mercantile agent. The basis of the learned judge’s 
reasoning is that section 9 treats the transaction “ as if the person 
making delivery or transfer were a mercantile agent in possession 
of the goods . . . with the consent of the owner,” but does not deem 
it automatically to have been made by a person acting in the 
ordinary course of business of a mercantile agent. Section 2 (1) 
requires this to be shown before an innocent purchaser can claim 
its protection, i.e., that the transfer was “‘ as valid as if the trans- 
feror were expressly authorised by the owner of the goods to make 
the same.” Such an interpretation of the section is supported, it 
is true, by the fact that different wording is to be found in the 
converse section relating to the seller in possession.?® Despite this, 
it is submitted that section 9 should not be read subject to the 
limitation that the buyer who transfers must be acting in the 
ordinary course of business.?° To do so restricts its operation to the 
case where that buyer is not a mercantile agent (the protection of 
section 9 is superfluous if he is), but is nevertheless acting in the 
ordinary course of business of one. Davies L.J.’s interpretation 
might be justifiable if section 9 were not also incorporated into the 


15 The rogues in both Caldwell’s and Williams’ case were convicted of obtaining 
by false pretences. 

16 [1964] 2 All E.R. 185 at p. 140. 

17 Payne v. Wilson [1895] 1 Q.B. 658, relying for this construction of s. 24 (1) 
on the Sale of Goods Act, 1898, s. 21 Ò (a). 

18 Buller 4 Co., Lid. v. T. J. Brooks (1980) 46 T.L.R. 288. The construction 
is criticised by Atiyah, The Sale of Goods (2nd ed.), p. 182. 

19 The Factors Act, 1889, s. 8, and the Sale of Goods Act, 1898, s. 25 (1), 
provide that if the seller in possession transfers to an innocent purchaser the 
transaction has the same effect ‘‘as if the person making the delivery or 
tranefer were expressly authorised by the owner of the goods to make the 
same.” 

20 For a discussion of the difficulties of Davies L.J.’s literal interpretation of 
the section, see Atiyah, op. cit., p. 148. 
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Sale of Goods Act. There at least its purpose would seem to be 
to protect generally persons who purchase innocently from buyers 
in possession; this is done by giving the transaction a fictional 
effect which can only be ascertained by reference to section 2 (1) 
of the Factors Act. In these circumstances, it is suggested that all 
the requirements of that section should be deemed to be present 
once the actual facts called for by section 9 are found to exist. 
This would make Williams’ case applicable whether Andrew sold to 
Biss in circumstances in which he was acting in the ordinary course 
of business of a mercantile agent or not. 

Finally, there is the question whether section 9 can protect the 
innocent purchaser in the circumstances of Caldwell’s case. Davies 
L.J. thought not: 


“ In Car and Universal Finance Co., Lid. v. Caldwell, the 
purchaser from the fraudulent man who had had a voidable title 
was expressly found to have notice of the defect of title so that 
the provisions of s. 25 (2) of the Sale of Goods Act, 1898, and 
of s. 9 of the Factors Act, 1889, could not apply.” # 
The curious result of this view is that the rogue can confer a valid 
title on the innocent third party if he sells to him directly, but 
not if he sells to him indirectly (i.e., by means of sale to another 
rogue who resells to the third party) after rescission. But it is 
quite possible to read section 9 so that it applies to the Caldwell 
situation as well: the second rogue is a person ** having bought or 
agreed to buy goods’? and he has obtained possession with the 
consent of the seller (the first rogue); therefore he can pass a title 
as valid as if he were expressly authorised by the owner of the 
goods to make the transfer. Such an interpretation is made possible 
by the use in section 9 of the two phrases, “ the consent of the 
seller” and “the consent of the owner.” Presumably the dis- 
tinction did not appear significant to the draftsman who con- 
templated the usual case where seller and owner are the same 
person. It cannot be said that the literal reading suggested 
(whatever its fortuitous results may be for Caldwell’s case) is 
altogether a satisfactory one. Suppose that the first rogue were a 
person, such as a thief or a bailee, who had no title at all as against 
the original owner. He could not by selling directly to an innocent 
third party give him any title better than his own. Yet on the 
above reading of section 9 he could do so indirectly. There are 
various ways in which the interpretation could be avoided. The 
phrase ‘‘ consent of the seller ’? might be read as ‘‘ consent of the 
owner,” so that section 9 would have no application to the trans- 
action between the first and second rogue.*? Alternatively, “ con- 
sent of the owner ’? might be read as ‘‘ consent of the seller,” in 
21 [gen 2 All E.R. 135 at p. 188. ; 
22 “Seller '’ is defined for the Sale of Goods Act (by s. 62 (1)) to mean ‘a 


person who sells or agrees to sell goods,’’ but this is subject to the general 
proviso, ‘‘ unless the context or subject-matter otherwise requires.’ 
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which case the section would still apply as between the first rogue 
and the innocent purchaser, but it would have no. effect to protect 
the latter against the original owner of the goods.** Or, it might 
simply be said that it cannot apply where the person “ having 
bought or agreed to buy ” has done so in a colourable transaction, 
which is not properly a sale at all, as would be the case where both 
parties know of the fraud on the original owner. However, it is 
submitted that, in terms of results and given that rescission can be 
effected in the manner prescribed by Caldwell’s case, it may be best 
to adopt a literal interpretation of section 9 and allow the innocent 
purchaser protection no matter how many rogues have bought the 
goods before he obtains them. He is a person who. by definition is 
unaware that previous dealings may affect his title to the goods, and 
it is highly undesirable that this should turn on whether they have 
passed through more than one pair of fraudulent hands by way of 
sale. If this produces anomalies concerning thieves and bailees, then 
it is suggested that if the statute is to produce illogical results, it is 
better that these should favour the innocent purchaser. It must 
also be remembered that the original owner may still have rights 
in those cases under section 24 of the Sale of Goods Act: 

These complexities of interpretation relating to section 9 of the 
Factors Act arise because of the decision in Caldwell’s case -that 
rescission could in exceptional cases take place ‘without notification 
to the other party to the contract. It is respectfully submitted that 
it would have been more satisfactory had the Court of Appeal con- 
sidered the matter in the broader perspective of the likely effect of 
such a rule on the rights of innocent third ‘parties, and had con- 
cluded that they were entitled to the straightforward protection of 
section 28. of the Sale of Goods Act, until the original owner 
informed the rogue holding the goods under a voidable title that he 
terminated the contract. It is to be hoped that the Law Reform 
Committee, at present considering the operation of the maxim nemo 
dat, and its exceptions, will recommend such an alteration to, the 
law as now established, if they should decide that the logs must fall 
either on the duped owner or the innocent purchaser exclusively. a4, 28 


W. R. CORNISH. 


28 A difficulty concerning this construction 18 that the word “owner would 
have to be read as ‘‘seller'’ not.only in s. 9, but also in s. 2 (1) of the 
Factors Act, where clearly the word cannot always be intended to have this 
meaning. 

24 The suggestion that contests between owner and innocent purchaser should 
ideally be settled by some form of apportionment of’ the loss receives judicial 
support from Sellers L.J. in Caldwell’s case: [1964] 1 All E.R. 290 at 
p- - 


25 I am much indebted to Mr. Aubrey L. Diamond for his considerable help to 
me ın preparing this note. However, the views that I have expressed are 
not in every case shared by him, and responsibility for them is entirely my 
own. 
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THE CourtT’s JURISDICTION TO ENTERTAIN 
Minozrry SHAREHOLDERS’ ACTIONS 


In his judgment ‘in Heyting V. Dupont and Another * Plowman J. 
gave a new and more rigorous meaning to the rule in Foss v. Har- 
bottle.* He held that since this rule defines the court’s jurisdiction 
in regard to actions by minority shareholders, the consent of the 
majority shareholder to such proceedings cannot confer a jurisdic- 
tion on the court which it does not otherwise possess. This was an 
action between a majority and a minority shareholder who between 
them held all but a handful of the shares in a company formed to 
exploit the defendant’s invention for the manufacture of plastic 
pipe. When the action came before Plowman J., after an abortive 
hearing before Roxburgh J. in 1959 in which the company had not 
been joined as a necessary party, the plaintiff claimed damages for 
misfeasance and breach of trust by the defendant as director. It 
was alleged that it was impossible for the company to bring an 
action in its own name because the first defendant was able to cast 
a majority of votes at any general meeting of the company. At the 
time of the proceedings the plaintiff and the first defendant were the 
only directors and there had been a state of deadlock in the board 
for a number of years. The defendant majority shareholder made 
a counterclaim against the plaintiff on behalf of the company which 

as “ largely an image of the comparable part of the statement of 
claim.” 

Neither, side raised the rule in Foss v. Harbottle and counsel for 
the plaintiff argued that where, as in this case, both sides contend 
that the company of which they are members has suffered a wrong 
at the hands of the other, it is not for the court, mero motu, to 
decline jurisdiction. Plowman J., however, refused to accept juris- 
diction by acquiescence. No one can quarrel with the authorities 
cited for the general proposition that a court must of its own motion 
put an end to proceedings which are clearly incompetent even 
though the parties have consented to the irregularity. What is 
open to question is the deduction that the court had no jurisdiction 
in the circumstances of this case. Plowman J. examined some of 
the leading decisions on Foss v. Harbottle; in particular Burland v. 
Earle * and Pavlides v. Jensen,* and came to the conclusion that 
this rule restricting minority actions is one which, subject to some 
well-known exceptions, inflexibly defines the jurisdiction of the 
court. Although this was a minority shareholder’s action, the plain- 
tiff’s counsel did not contend that the misfeasance alleged was 
either ultra vires or a fraud on the minority so as to bring the 
action within an exception to this rule. 


1 [1968] 1 W.L.B. 1192. 
2 (1843) 2 Hare 461. 

a [1902] A.C. 88. 

4 [1958] Ch. 565, 
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The flaw in this argument is that in none of the cases on which 
Plowman J. relied was there any question of the majority and 
minority consenting to the jurisdiction of the court. Im every case 
the minority were attempting to litigate irregularities, which the 
majority had the power to ratify, against the wishes of the majority 
or of the board of directors with the acquiescence of the majority. 
All the exceptions to the Foss v. Harbottle rule may be reduced to 
the single principle that a minority may sue for those wrongs to 
the company, or such acts beyond its powers, as the majority can- 
not lawfully ratify. In short, the basis of Foss v. Harbottle is the 
principle of majority rule. It is true that this principle is often 
allied to the one that the company alone may sue for wrongs done 
to it, but this does not mean that only the directors are competent 
to decide whether a company shall take proceedings or lend its 
name to an action on its behalf. A majority will be entitled to sue 
in the company’s name even though the minority are prevented 
from doing so by the Foss v. Harbottle rule. It is true that under 
the articles of most companies, as under Article 80 of Table A, the 
power to manage the company is given to the board of directors, 
and that the general meeting cannot interfere with the management 
of the company unless they amend the articles by special resolution. 
Nevertheless in the case of the right to commence proceedings in 
the company’s name the power of initiative reverts to the general 
meeting whenever the directors have refused to exercise it: 
Marshall’s Value Gear Co. v. Manning, Wardle and Co.” On the 
other hand, the general meeting cannot of course restrain the board 
of directors if they themselves resolve to sue in the company’s 
name.’ , 

Plowman J. did not deny that if the company brought proceed- 
ings for the misfeasance and breach of trust alleged in this case 
the court would have had jurisdiction to decide the matter. Unfor- 
tunately his attention was not drawn to earlier decisions that, as 
an alternative to a genuine minority action, a minority shareholder 
may commence proceedings in the company’s name. If at an 
interlocutory stage the directors object that he is not entitled to 
represent the company by joining it as plaintiff, since neither they 
nor the general meeting have consented to the proceedings, the 
company’s name will not necessarily be struck out of the action. 
If the minority still insist that the majority, if given an opportunity 
to speak their mind, would want the action to go on, the court has 
the power to order a general meeting to be held to decide the issue 
between the minority and the board.” 

- If a majority in general meeting, or a liquidator in a subsequent 


s [1909] 1 Ch. 267. 

6 Shaw & Sons, Ltd. v. Shaw [1935] 2 K.B. 118 at p. 184. 

7 East Pant Do Mining Co. v. Merryweather (1864) 2 H. & M. 254; MacDougall 
v. Gardiner [1876] 1 Ch. 18 at p. 22; Pender v. Lushington (1877) 6 Ch.D. 70 
at pp. 79-80. 
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winding-up, ratify the minority’s unauthorised use of the company’s 
name in commencing the action, the suit may then proceed as a 
genuine action by the company.* It is clear that the action is 
then not in any sense an action by a minority shareholder. It 
need not therefore be brought within one of the exceptions to 
the Foss v. Harbotile rule which has no application to actions 
by the company against directors, shareholders or others. If, 
on the other hand, the majority refuse their support to the pro- 
ceedings instituted by a minority who join the company as 
plaintiff, the company’s name will be struck out. The action will 
not then be allowed to proceed, unless the minority shareholder is 
entitled to sue in his own name on behalf of all other shareholders 
except the defendants under an exception to the Foss v. Harbotile 
rule.’ A further indication that the majority are not bound by the 
rule in Foss v. Harbottle is provided by Duckett v. Gover.” 
There Jessel M.R. gave leave to a shareholder representing all 
the shareholders, but who had mistakenly joined the company as 
co-defendant, to amend his writ and statement of claim (under 
Order XVI, rule 2 of the Rules of Court 1875) by adding the com- 
pany’s name as plaintiff. The plaintiff’s counsel conceded that the 
secret profit made by the real defendants would not bring the 
proceedings within any of the recognised exceptions to Foss v. 
Harbottle. 

In Heyting v. Dupont counsel on either side “evinced a 
certain reluctance ” to take a point which would have put them out 
of court on claim and counterclaim, and Plowman J. made his 
“ own researches into the matter.” As none of the authorities 
mentioned above is referred to in his judgment, it may be thought, 
with respect, that his decision may well have been different if these 
cases had been brought to his attention. However, it must be 
conceded that the majority shareholder in this action was the real 
defendant and could not very well adopt the plaintiff's proceedings 
on behalf of the company. Moreover, the plaintiff had not sued 
in the company’s name but on behalf of himself and all other 
shareholders, except the defendant, in the usual minority form 
action under Order XIV, rule 9. 

On the other hand, such technical objections ignore the fact 
that the defendant, a majority shareholder, consented to the pro- 
ceedings and raised a counterclaim in similar terms to the plaintiff’s 
statement of claim. There seems no reason why the court could 
not have followed Jessel M.R. in Duckett v. Gover (supra) by 
giving leave to amend the pleadings in order to make the company 
plaintiff. Whether the court found for the claim or the counter- 
claim the company would be entitled to recover. As counsel for 


8 Danish Mercantile Co. v. Beaumont [1951] 1 Ch. 680 at p. 687. 

9 Atwool v. Merryweather (1867) 5 Eq. 464, n; Silberlight Co. v. Silber (1879) 
12 Ch.D. 717 at p. 724. 

10 (1877) 6 Ch.D. 82. 
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the plaintiff argued in Duckett’s casé:- “The objection that the 
company should. haye been, named- as_ plaintiff instead..of defendant 
is a mere technical one, which, under the present- practice, the icourt 
will disregard. ç All parties being before,the, court, it is not suggested 
that justice cannot be-done iif the action ‘is, allowed to: proceéd in 
its,present form.”? In the alternative he was prepared tovamend 
the pleadings as the failure to, ae the company as plaintiff was, a 

bona fide mistake., v ET a E S 
... The, Court of Appeal, have ‘affirmed Plowman. J.’s i decision 74 
but not ‘on the ground ;that the ‘court has no jurisdiction where the 
majority , consents, to,.@ minority. action for misfeasance tot: accom- 
panied . by; fraud, on a minority or an ultra vires. act. This point 
is left open, and,the Court, of, Appeal, based.its decision, on the fact 
that.no possible damage. had in. fact resulted.,to, the. company “from 
the „alleged misfeasance. One of the recommendations in the report 
of the, Jenking Committee would obviate the abstruse technicalities 
of the Foss v. Harbottle rule in this type of case.,. In, paragraph 
212° o it is proposed that the court should have the discretionary 
power to permit an-action in"the name of the:company .on. such 
terms as, „the court may, direct for any breach of duty,. waste ‘of 
„assets ;or eyen ‘negligence :on the :part ,of the directors or others 
(paragraph 207).,, Par Ty. es Ce Se ES a aea ie Saat ee! E 3 

i i “ANTHONY BOYLE.” 
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Tar QUE ’S ‘Courts. - Second edition. : ‘by PETER ARCHER. 
._[London: Penguin Books, Ltd. 1968. x and 298 pp.: (with 
index). 6s. net 


Joun CITIZEN, AND THE Law. - By Rowan RousisTEm. Fifth 
| „ edition by CHRISTOPHER, R. RUBINSTEIN.” [London: Penguin 
' Books, Ltd. 1968. 482 pp. (with index). 7s. 6d. net.] 


Heng are a Pelican and a Penguin written with much the same intention and 
overlapping at a number of points which turn out nonetheless to be 
strikingly different. Mr. Archer’s aim is to explain the procedure by which 
justice . is administered in the various courts and tribunals of this country 
with the object “ that those who dream .of changing the legal system should 
first understand it”; and if I had not known better I should have said that 
his ’ book was a good idea, gone wrong. I should have said too that I was 
sorry , it had gone wrong because the author had obviously tried very hard; 
his reading hag been very wide; he has evidently done quite a lot of research; 
and the result, I should have said, is a , book which is too elementary for 
professionals but at the same time too technical for amateurs, and there is 
therefore no particular reason why anyone should want to buy it. And I 
should have been absolutely wrong; for, the fact is that the first edition sold 
out within a few years and what I am now reviewing is the second. 

My trouble is that I still think this book. too technical for amateurs— 
it is only as a, professional that I can appreciate the skill with which Mr. 
Archer has compressed 900 years of history into 247 pages in which he 
deals with the origin and development of all: the better known English 
tribunals. ' As one who has dipped not infrequently into Holdsworth’s thirteen 
volumes of the history of English law I am hugely impressed by the speed 
with which Mr. Archer gets across, the country., Moreover, it would be quite 
wrong ‘if I were to say that he has not, introduced me to anything I did not 
know before, I had never heard, for instance (though I suppose I ought to 
have’ done), of a Court of Swainmote or of the Ordeal .of Corsnead; nor did 
I ise that the point of the Wensleydale Peerage case was not that the 
Crown’ could ` not create a life. peerage but. that if the Crown chose to do’ s0 
the life peer so created was not entitled to, sit or, vote, in the House of Lords. 
The fact is that Mr. Archer has brought ‘in everything, you can think of 
together. with a ‘whole lot of things, you never would have thought of, and 
every ‘professional lawyer must be grateful to him for putting so much into 
uch small. compass. „All the same, he goes so many more miles to the gallon 
than ‘most exponents of legal history that’ T still find” it hard to believe that 
many of 'his readers „do not get left’ ‘behind. The, fact that, I have been 
proved to be wrong about this is, I suppose, as good, a testimonial as Mr. 
Archer is likely to ask for and disqualifies me from. , criticising what he has 
written from any buta professional point of yiew. 

Speaking therefore às a professiónal ‘practitioner I gtiould like ‘to assure 
Mr. Archer that I shall keep his book by, me, for itis ‘quite ‘certain that he 
knows more about English’ tribunals ‘than I do,’ and I can foresee that’ there 
may well be' occasions when I shall ‘be ‘able to‘save myself many journeys to 
the library if I begin my ‘inquiries by looking into his admirable index. I must 
confess ‘however to having finished the book with' some feeling of disappoint- 
nent." This is because’ the last''section consists‘ of ‘comparisons’ between the 
English system and the systems in: operation in-the' ‘United States of America, 
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France and the Soviet Union, and I had been looking forward to seeing what 
the author had to say about them. But all this fits into thirty-five pages, and 
here I am convinced that Mr. Archer has over-compressed his material—so 
much so that, as it seems to me, the really striking differences between the 
English and foreign systems are concealed rather than expounded in these 
chapters. Take the United States, for instance. One of the first things that 
will astonish a visitor to the courts, though Mr. Archer does not mention it, 
is the fact that in any substantial case it will generally take several days, 
and often a whole week, to choose a jury. This is not so surprising when 
one reflects that the fourteen persons drawn at random in the State of New 
York (for that is the number they start with) are likely to include Italians, 
Negroes, Irishmen, Germans, Poles and perhaps Chinese. They will all of 
course be United States’ citizens but it is quite improbable that all of them 
will have English as their mother tongue or that the defendant to a criminal 
charge will not wish to object to a good many of them. There will also be a 
further ground of objection quite apart from their polyglot composition; 
one must find out what they have been reading recently. The First Amend- 
ment to the Constitution has made it almost impossible to put any restraint 
on newspaper reporting, and the extent to which “trial by newspaper” is 
carried on before, during and after trial in court is another feature, un- 
mentioned by Mr. Archer, which will not merely strike but will profoundly 
shock the visiting English lawyer. Turning to France and the inquisitorial 
system, Mr. Archer fails to emphasise what I believe to be its most important 
feature for the purpose of comparison and its gravest defect. The essence 
of the inquisitorial technique is that the juge d'instruction is entitled to take 
statements from anyone he likes and to take steps to ensure that he gets 
them. What results from this is detention before trial on a scale which 
would be deemed intolerable in this country. Gaston Domenici, for instance, 
who was finally convicted of the Drummond murders of 1952, spent more 
than a year in prison before his case came on for trial. Sometimes indeed 
there never is a trial, as witness the case of Dr. Lacour, a leading member 
of the dramatis personae in the affaire Lacaze which provided such engrossing 
reading for the French public in 1959. The doctor was taken into custody 
on the direction of the juge dinstruction in March and was not released 
until November, but no charge was ever made against him. Of course the 
inquisitorial method can be modified and mollified, as it has been in France, 
but there is no doubt that it is very easily adaptable as an instrument of 
tyranny. It has been displayed in its starkest form in the U.S.S.R. and it 
is perhaps just as well to remind ourselves of what happened to Lavrenti 
Beria. In July 1958 he was arrested. A month later it was announced that 
he was going to be tried for high treason. On December 16 it was announced 
that investigations had now been completed, and on the 28rd it was announced 
that the Supreme Court of the U.S.S.R. had considered the case “in closed 
session ” during the last few days, had found Beria guilty and had ordered the 
death sentence, which had been carried out immediately. No one will suggest 
that Comrade Beria was a particularly well-loved citizen or that his passing 
was regretted, but the fact that a public figure can be disposed of in this 
way without any infringement of the forms of law does make one wonder 
what sort of substance goes with the forms. I wish Mr. Archer would delve 
more deeply into these matters, because he is obviously very good at delving 
and I am sure that his results would add greatly to the value and interest 
of the next edition of his book. 

Ronald Rubinstein, so the publishers tell us, wrote John Citizen “to 
satisfy a five-year-old ambition to write a book for Penguins which might be 
helpful to the community.” He succeeded brilliantly and Penguins have 
produced five editions in the last sixteen years. I am rather surprised, 
however, that the Modern Law Review should want a review of it since, as 
Mr. Rubinstein stated fairly and squarely in his Preface to the first edition, 
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“this is not a book for lawyers.” He was quite right; it is a book for the 
layman who is interested in the law, or perhaps one may say, the layman 
who ought to be interested in the law, for the author’s idea was to interest 
as many laymen as possible. And this, I suppose, accounts for the terrific 
range of his subjects. He deals with copyright and criminal procedure, with 
defamation and registered land, with death duties and breach of promise, 
with the doctrine of consideration and the Rent Acts—the fact is that you 
would be hard pressed to think of any legal topic which he does not deal 
with; he has compiled what one might describe as a layman’s synopsis of 
Halsbury’s Laws of England; and all this in 420 pages. It is here that he has 
the edge over Mr. Archer who takes 247 pages to describe the English courts 
and tribunals and yet gives the impression (or at any rate, gives me the 
impression) of hurrying along. Mr. Rubinstein cuts out most of the history 
but, as for the rest, he ambles across much the same strip of country in a 
mere forty pages which somehow seem not merely to be adjusted to the gait 
of the amateur but also to tell him all that he can reasonably be expected to 
want. The author’s blending of lucidity and compression is a genuine tour de 
force. 

He speaks well of the law; he obviously admires it; indeed he does not 
disguise the fact that he thinks the English layman ought to be grateful for 
the legal system which encompasses him. But he is not afraid to criticise; 
he does not approve of lay magistrates as opposed to professionals, or of 
nominee shareholders, or of the Lord Chamberlain’s censorship of plays; nor 
is he blind to the various traps which may be legally set for the unwary. 
He gives excellent advice about the right way of dealing with estate agents 
and the wrong way of entering into a partnership. 

It is unthinkable that a book which covers such a wide field should not 
contain a single mistake but, although I have found one or two, I am much 
more impressed by the difficulty of finding any. If I mention some, it is 
only with the object of making a minute contribution to the success of 
future editions, which (I am confident) is already assured. The distinction 
between non-feasance and misfeasance on the part of a highway authority is 
rightly described as an anomaly “blessed by antiquity but by nothing else,” 
but the present editor makes the mistake (if it is fair to call it a mistake) 
of omitting to mention that in 1961 the anomaly was abolished with effect 
from August 8, 1964. He is also mistaken in saying that it takes two 
lay magistrates to commit a defendant for trial at Assizes or Quarter 
Sessions: see the Magistrates’ Courts Act, 1952 s. 4 (1). It is not surprising 
either that the scope and variety of the subject-matter have rendered the 
editor more than usually vulnerable to changes in the law which take place 
while he is preparing the new edition. Schedule “A” income tax, for 
instance, is described with characteristic lucidity at pp. 200 and 207; we have 
to wait till p. 849 to learn that it has been abolished. More dramatically, 
collusion, which was an absolute bar to divorce at the time of publication, 
became only a discretionary bar almost immediately afterwards; but since 
the editor only purports to have stated the law as it was at December 81, 
1962, no one can blame him for this. 

I can and must blame him, however, for a serlous misstatement of fact 
which occurs at p. 161 in the new chapter on Civil Liberties which he has 
added to this edition. Speaking of the tapping of telephone lines under 
Government authority, he says: “In 1957 the Government undertook not 
to communicate recordings of tapped telephone conversations to parties 
outside the Government, but in one case in 1959 the police gave information 
received in that way to a professional disciplinary tribunal.” This is not 
correct, for in the case referred to there was no element of “tapping” at all. 
What happened was that a certain lady, who was being pestered with 
telephone calls from a certain gentleman on a subject which was of some 
concern both to herself and to the police, asked the police for their help in 
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dealing with the matter. The result was that the police provided a steno- 
grapher who listened in to one of these conversations on the extension line in 
the lady’s own premises and subsequently gave evidence which afforded a 
most useful check on her own recollection of the conversation. This was 
simply the sort of thing which can happen when anyone rings up any shop, 
office or other building (including my own flat) where two instruments can 
be connected to one line; and the propriety of what was done in this instance 
was roundly vindicated by a high-powered Departmental Committee which 
reported in May 1960 (see Cmd. 1088, para. 80). 
C. P. Harvey. 


Toe Famy anp THE Law. By Marcaret Puxon. [London: 
Penguin Books Ltd. 1968. 250 pp. (with tables of cases and 
statutes and index). 5s. net.] 


MATRIMONIAL CAUSES AND Proceepines. The Doorstep Series: No. 
5. By LroneL Rosen, LL.M. (Lond.), Solicitor. [London: 
Oyez Publications, The Solicitors’ Law Stationery Society, 
Ltd. 1962. vii and 60 pp. 6s. net.] 


To write a popular book on law for the intelligent layman is a difficult task. 
Condescension, over-simplicity and technicalities must be avoided. General 
principles, the historical and social environment and contemporary problems 
must be emphasised. Mrs. Puxon, “who uniquely combines the roles of 
mother, doctor and barrister,” makes a gallant effort, but does not in the 
end show that real grasp of the subject and that versatility and fluency that 
is ultimately required to discharge the task. She has certainly done more 
than produce a watered-down textbook; but she has not shown an insight or 
perception to make an important contribution to the ideas on the subject, 
though she does sometimes point the way. Her book unquestionably will 
make most excellent introductory reading for the student embarking upon 
the study of family law. 

Published on November 28, 1968, the book contains references to Golins, 
June 28, 1968, but no reference at all to the Matrimonial Causes Act, 1968, 
nor the Children and Young Persons Act, 1968, both passed on July 81, 1968. 

It is true that it is too easy to enter into a marriage, one clear day’s 
notice under a registrar’s licence, and the mental capacity required is 
apparently lower than that required to make a valid will, Park (1958), though 
the Court of Appeal did assert that there is no sliding scale of mental disorder 
by reference to which different matters on which the law is required to take 
cognisance may be measured. 

Mrs. Puxon points out that it is becoming easier to establish injury to 
health in cruelty cases, and suggests that today Lord Russell would have 
succeeded on this point. But we would challenge the accuracy of the follow- 
ing propositions: (a) If it is clear that the wife heaved a sigh of relief when 
her husband decided to leave because she was only waiting for an opportunity 
to go to live in the South of France then he is not in desertion (p. 150); (b) 
public ignorance of divorce law is largely due to the restrictions upon Press 
reports (p. 102); (c) almost any explanation will excuse even the most 
lengthy delays (p. 118); and (d) adultery remains the greatest single cause 
of matrimonial breakdown (p. 117). And the answer to the familiar fallacy 
“Why should not physical illness as well as mental disturbance be a ground 
for divorce?” (p. 143) is that the physically ill almost invariably retain a 
capacity for some form of social companionship which ew hypothesi the 
mentally ill do not. 

Our procedure for dealing with matrimonial disputes presents a sorry 
picture. The great solemnity of an undefended divorce case requires a High 
Court proceeding, which means a county court judge specially dressed up 
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and solicitors refused a right of audience. Magistrates in effect grant 
divorces, because armed with a matrimonial order the petitioner is practically 
home in an “undefended.” In diffuse and lengthy proceedings magistrates 
often have to struggle with difficult points of law, being apparently reluctant 
to remit such cases to the High Court. Adultery, quite wrongly, is an 
absolute bar to relief; the persistence necessary for cruelty means that lots 
of stale, insignificant irritations from the distant past are dug up in an 
unedifying hearing. The answer? Properly constituted family courts. Inci- 
dentally, attachment of earnings procedure is available for High Court orders 
(p. 95). 

Mrs. Puxon argues with some force that husband and wife ought to be 
treated as two separate persons for all legal purposes. Taxation anomalies 
often operate to the detriment of the family, though sometimes to the benefit 
of the higher and lower income groups. Spouses should be liable for larceny 
of each other’s property. Damages for adultery should be abolished, and so 
should the husband’s claim in respect of injuries suffered by the wife. 

The proposition that we are too much attached to the concept of property 
and ownership in the family is undoubtedly true. The power of the court 
under the Married Women’s Property Act, 1882, should be extended to 
enable existing property rights of the spouses to be varied, a result that may 
already have been largely achieved by Cook v. Cook (1962). The prospect of 
losing the equitable licence to remain in the matrimonial home deters many 
deserted wives from commencing divorce proceedings. The answer? A 
modern system of community of property. 

Turning to the children, the problem of today is how to guard against any 
loosening of the concept of parental responsibility. Mrs. Puxon seems to be 
suggesting that legitimation ought to be retrospective (p. 164), though we can 
visualise difficulties in re-opening concluded transactions. The apparent 
conflict between the welfare of the child and the wishes of the parent in 
adoption proceedings is often illusory, because the desire of the parent to 
retain a relationship is an important aspect of the child’s welfare. We very 
much doubt whether a child at boarding school is in the continuous care 
and possession of adopters (p. 171); and surely the shortened birth certificate 
is no longer a “nine-penny smokescreen” to cover illegitimacy or adoption 
(p. 173)? The guarantor of an infant’s void contract is not liable upon the 
guarantee (p. 176), though he would be if the transaction were one of 
indemnity. The suggestion that the ancient prerogative procedure of wardship 
has been flexibly adapted to modern needs seems to be an indulgent view of 
this cumbrous institution. The Baker litigation has shown the deficiencies 
of the law when it comes to enforcing school attendance. 

And conflict lawyers might care to consider this problem: A white 
domiciled Englishman goes to country X and marries a coloured woman 
domiciled in that country. AJl the local formalities are observed, but the law 
of country X says that any marriage between a white person and a coloured 
person shall be utterly void. Are the parties to be treated in England in an 
English court as married? (p. 28). x 

Mr. Rosen has produced a delightful little masterpiece, beautifully clear 
and lucid. He shows himself to be experienced, astute, well-read, good- 
humoured, and humble, though he does believe that only lawyers have orderly 
minds. This little book will be invaluable for the young man in the solicitor's 
office, including the graduate; and the more hardened solicitor and barrister— 
and academic—will find pleasure and profit in these pages, describing the 
procedure in matrimonial matters so logically and attractively. The intro- 
duction of legal aid has meant that solicitors usually represent the parties in 
the domestic court now, and the effects of this change will be interesting to 
watch. It appears that a High Court judge is less likely than the magistrates 
to grant custody to a guilty mother. Excellent advice is given upon the 
solicitor’s proper duty in matters of reconciliation, offers to return, inquiries, 
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and discovery. Mr. Rosen notices some regrettable anomalies and difficulties 
in our system: (a) solicitors but not counsel may interview the witnesses; 
(b) adultery is an absolute bar in the magistrates’ court, discretionary in the 
High Court; (c) a matrimonial order automatically runs on despite the wife’s 
remarriage; and (d) the absence of pleadings and particulars places the 
husband under grave handicaps in a persistent cruelty complaint. It is 
difficult to fault Mr. Rosen. But it is not every defect in formalities which 
will render a marriage void (p. 28); belief in the other spouse’s adultery will 
not always be a good reason for leaving (p. 7); Lord Hewart was wrong in 
saying that if both commit adultery neither can gain a divorce (p. 80); 
Buchlar v. Buchler (1947) is not a very strong authority to rely on today; a 
man or a woman may be a party cited (p. 50); an invariable practice cannot 
admit of exceptions (p. 14); the attachment of earnings procedure is mis- 
leadingly ignored (p. 27); and when will insanity bring desertion to an end 
(p. 8)? 
ALEC SAMUELS. 


Survey or Merropoiitan Courts: Frvau Report. By Maxine 
Boorp Veror. [Ann Arbor: University of Michigan Press. 
Distributors for the United Kingdom: The Cresset Press. 1962. 
xxv and 528 pp. (with index). 70s. net.] 


Joprcrar administration, or the science of the administration of justice, is 
hardly recognised as a respectable study in this country, if one excepts Dr. 
R. M. Jackson’s pioneer monograph and some more recent studies by 
JUSTICE. By contrast, the American Judicature Society celebrates this year 
the fiftieth anniversary of its foundation by such men as Roscoe Pound and 
Wigmore, New York University School of Law maintains an Institute of 
Judicial Administration, the Section of Judicial Administration of the 
American Bar Associations acts as a powerful focus of professional opinion, 
and some of the most eminent American jurists have devoted themselves to 
this study, among others Roscoe Pound, Edson E. Sunderland and Arthur 
T. Vanderbilt. In this select company must be placed the authoress of the 
present work. 

Judge Vanderbilt remarked that judiclal reform is “no sport for the 
short-winded.” Mrs. Virtue has shown that she has the stamina to bring to 
ripe fulfilment a study which has been fifteen years in the making. For the 
germ of her book was the decision in 1947 of the Section of J udicial Administra- 
tlon of the ABA to initiate a study of “metropolitan court problems” and to 
entrust the task to the Law School of the University of Michigan—an example 
of that fertile co-operation between profession and law school so lacking in 
England. Mrs. Virtue was a natural choice for the conduct of the survey. 
A Yale-trained Jawyer and at various times a lecturer and research associate 
in the University of Michigan, she had long experience in both legal practice 
and social work, besides serving as an assistant attorney general for the States 
of Kansas and Michigan. Her preliminary survey of the courts of Detroit 
appeared in 1950, followed in 1956 by her book Family Cases in Oourt. She 
now completes her task by this Finel Report, in which she embodies material 
from her previous works and from those of other scholars in the field, 
especially Holbrook’s study of the courts of Los Angeles. The whole survey 
is most fully documented and makes extensive use of replies received from 
selected correspondents in a number of metropolitan areas to whom a searching 
questionnaire was circulated. 

Behind the somewhat bleak title is hidden a scholarly and humane study, 
couched in vivid language, which has much to say to common lawyers every- 
where. At its lowest the problem of the metropolitan court stems from the 
fact that the conduct of judicial business in a big city is different from that 
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in a one-judge court in a small community, the difference being more, as the 
authoress observes, than the superficial ones of “a larger workload and 
uniformed elevator operators.” But metropolis is more than big city: it is 
used here, ag in the United States census, to denote a large and densely 
populated area (“mother-city”) which exerts a magnetic attraction upon a 
still larger surrounding area. The 1960 census counted 189 metropolitan areas 
in the United States, and their number is destined to increase with “the 
population thickening and clotting like some gigantic omelette.” Such congested 
societies produce special problems for the courts which serve them, problems 
of multiplicity of tribunals, fragmented jurisdiction, enormous caseloads, and 
the predominance of certain types of case: “criminal, domestic relations, 
traffic, mental, and certain other cases which may come into the caseload by 
reason of the special conditions governing human behavior in metropolitan 
areas.” Such is the raw material of Mrs. Virtue’s book. 

The book falls naturally into three parts, the first of which is a sociological 
survey of the metropolitan community and sets the background for the sub- 
sequent parts. There is much here that may prove prophetic, as Buchanan 
warns us, of Britain in 1984: ever longer commuting by the afluent to the 
greenbelt of suburbia, while run-down city centres house only the coloured and 
under-privileged. The authoress shows how the characteristics of metropolis 
interact upon the courts serving the area. Thus, the multiplicity of local 
government authorities produce a multiplicity of courts (she counted 145 
jurisdictions in Detroit in 1950), and these courts are buried under caseloads 
of such gigantic size as to produce conditions quite unlike those confronting 
courts outside the metropolis (in the fiscal year 1958-54 over a million cases 
were filed in the Los Angeles Municipal Court alone). And this avalanche 
tends to run in a few well worn channels, such as traffic offences and family 
cases. 

The second part proceeds to identify and analyse the problems of courts 
operating under conditions of metropolis. A very thorough survey is made of 
previous writing and research on the subject, and English readers must share 
Mrs. Virtue’s wonder “at the uninhibited enthusiasm with which the American 
public writes about, criticises, and plans its judicial system.” In this self- 
criticism the legal profession itself, including the judiciary, takes the lead. 
Mrs. Virtue contrasts the smug attitude which she encountered when she was 
investigating the court system of London, where one distinguished legal scholar 
to whom she explained her project remarked: “My dear woman, if there 
were such a problem, I should have written a book on it ten years ago.” 

The third and much the longest part is taken up with a full discussion of 
the most important of the problems enumerated in Part Two, grouped under 
the five heads of Structural Problems, Special Types of Cases, Personnel, 
Machinery for Handling Docket and Caseload, Co-operation among Courts 
and Special Agencies, and Safeguarding Due Process. This last head the 
authoress regards as the most characteristic and most serious problem of all 
and she treats it at corresponding length. Many of the threats to due process 
that she observes in the American metropolitan courts have their counterparts 
here. Consider only the following strictures: “the children’s court generally 
took the view a child has no constitutional rights”; “courts run more as 
social agency than as court of justice”; “it was in mental and juvenile cases 
that the assault upon due process seemed most destructive of the basic 
purpose for which courts and lawyers exist”; “the use of nonlegal profes- 
sionals who are not familiar with the requirements of due process, but who 
exercise supervision over persons in contact with the court.” In this most 
valuable chapter Mrs. Virtue, the lawyer, is alive to the threat to personal 
liberty constituted by Mrs. Virtue, the social worker. 

Other miscellaneous matters discussed passim which are of interest in 
view of English trends include the system of traffic courts, the specialised 
family court staffed with its own marriage counsellors, the impartial medical 
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expert, the pre-trial procedure. Where the English machinery of justice 
seemed to this reviewer to emerge as superior was in our unified pattern of 
courts, the quality of the judiciary at all levels, the rule-making power and 
control over procedure with which our superior judges are entrusted, and 
the effectiveness of legal aid, especially in the lower courts. Not the least 
value of a book such as this is that it compels fresh thought about our native 
institutions. 

The book is completed by numerous appendices (including a well-argued 
plea against fusion of the legal profession put forward by the American 
Judicature Society in 1914), an exhaustive bibliography, and a comprehensive 
index. ‘The general production is of that sumptuous quality associated with 
the University of Michigan Press, the only cheap thing about it being the price. 


L. Neve Baown. 


Tur South ArrIcaN Law or Hussanp AND Wire. Second edition. 
By H. R. Hamo, LL.B. (Rand.) Dr. Jor.(Hallé), Advocate of 
the Supreme Court of South Africa, Professor of Law in and 
Head of the Department of Law of the University of the 
Witwatersrand, Johannesburg. [Cape Town, Wynberg and 
Johannesburg: Juta & Co. Ltd. Stocked and distributed in 
the U.K. by Sweet & Maxwell, Ltd. 1968. lxxxiii and 674 
and (index) 184 pp. £9 12s. 6d.] 


Tris is the second edition of the well-known treatise on the law of husband 
and wife which was first published in 1958. In the present edition two new 
chapters have been added, one on “Marriage and the non-European” which 
deals, inter alia, with Indian marriages and the native customary union, 
and the other a general and comparative survey of the matrimonial régime in 
South Africa—a short but very interesting chapter. There is a thorough 
commentary on the Matrimonial Affairs Act, 1958, as amended, which was 
enacted just as the first edition went to press. The appendix on Jurisdiction 
end Conflict of Laws has been expanded to 188 pages and Professor Elison 
Kahn is now solely responsible for it. In the absence of a South African 
textbook on the conflict of laws this is a most useful contribution. 

Hahlo’s book is a model of its kind, scholarly and thorough, yet sensible 
and up to date in its general outlook. Its utility as a source of ideas and 
fruitful comparisons is not confined to South Africa and Southern Rhodesia, 
and the English lawyer will find much in it to interest him. 

The index, prepared by Mr. Boberg, is excellent. 

A. M. Honoris. 


Tue Law or INTERNATIONAL Instirotions. By D. W. Bower. 
[London: Stevens & Sons, Ltd. Library of World Affairs No. 
60. 1968. xviii and 847 pp. (with index). £2 15s. net.] 


Tre absence of a suitable textbook covering the field of international 
organisations has at the same time been symptomatic of, and a contributing 
factor towards, the relative neglect of the subject even as part of a general 
university course on international law. Furthermore, as Dr. Bowett points 
out in his preface, although a particular university might have a well equipped 
library and the necessary staff to teach international institutions, much 
valuable time was wasted because the lecturer “was forced to spend many 
hours explaining relatively simple facts (although not always easily accessible 
to the student) when this could well have been done by one textbook, thus 
allowing the teacher to proceed to the more interesting and more complex 
aspects of the subject.” 
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At the outset it must be said that the author has admirably succeeded in 
filling this gap. In attempting a more detailed evaluation of his achievement, 
however, one must bear in mind the limited space at his disposal and the 
extreme difficulty of allocating that space in a way which would please every- 
body: to a large extent, therefore, any suggestions a reviewer might make 
are matters of personal preference. 

After a brief historical introduction, Part I (“Global Institutions ”) 
gives the barest summary of the structure and workings of the League of 
Nations before embarking upon a more comprehensive examination of the 
principal organs of the United Nations (excluding the I.C.J.) and of the 
specialised agencies. The treatment of the principal organs is straight- 
forward, though some weaker students have found difficulty with the “double 
Veto” in the Security Council. Obviously, the double veto would not deserve 
greater coverage in a second edition, but it might help if the status of the 
Four Power statement were explained (this could be simply achieved by 
adding to footnote 10 on p. 27), and if the sentence (pp. 27-28) suggesting 
that it is the Soviet veto which “determine(s) that the main issue was non- 
procedural” were recast to make clear that it is the veto which prevents a 
positive finding that a particular matter is procedural. Little space is given 
to the functions of the specialised agencies, almost the entire discussion being 
centred round their institutional provisions and related problems—legislative 
powers, constitutional interpretation, and sanctions. Although the informa- 
tion is in a highly concentrated form, and therefore not easily digested by 
the less persevering student, Dr. Bowett is to be congratulated on managing 
to condense so much material into so short a space without loss of coherence. 

Hitherto, courses on international organisations have tended to concentrate 
on the United Nations and its associated agencies, partly at least due to 
the absence of any book that covered the whole field from a legal standpoint. 
It is, therefore, Part II, which analyses regional developments in four 
continents, and the chapter of Part III that expleins the structure and 
workings of the European Commission and Court of Human Rights, and of 
the Court of Justice of the European Communities, that those lecturing on 
this subject will most welcome. 

However, even where the United Nations will continue to form the major 
part of the course, The Law of International Institutions will be greeted with 
unqualified approval. Part III (in addition to its coverage of European 
judicial organs) not only traces the movement from ad hoc arbitral tribunals 
to permanent institutions, with special emphasis on the jurisdiction and role 
of the I.C.J., but also provides a valuable synopsis of the functioning of 
administrative tribunals in the international sphere. In the last part of the 
book, the author attempts (to use his own words) “to examine, albeit in a 
very introductory way, some of the major constitutional problems in inter- 
national organisation.” The first of its two chapters consists of an investiga- 
tion of the nature of international personality, including certain of its 
attributes—treaty-making powers, privileges and immunities, the question of 
what law governs the activities of such entities, and the difficulties arising on 
their dissolution, especially in relation to matters of succession. In the 
second, Dr. Bowett considers a series of problems which illustrate the impact 
of these organisations on the doctrine of the sovereign equality of states— 
suspension and termination of membership, “weighted” representation and 
voting, amendment procedures and, finally, apportionment of the budget. 

For a book of little more than 840 not particularly large pages, the amount 
of information it contains is remarkable; and only with reluctance would one 
suggest additions to the text. One omission that the present reviewer would 
like to see remedied lies in the absence of any real attempt to draw the 
comparison between political interpretation of an organisation’s basic consti- 
tutional document by its assembly or council, and the more inflexible legal 
interpretation of a disputed provision through an Advisory Opinion of the 
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I.C.J. There is no mention of constitutional interpretation in the Index, while 
the only section that deals specifically with the point is in the chapter on 
the specialised agencies, and is, in any case, restricted to a consideration of 
the circumstances in which an agency might submit a disputed issue to the 
Court for its opinion. It is to the author’s credit that he has been able to 
make use of the limited space without loss of accuracy: only rarely does the 
text become over-simplified. For example, it is misleading to state that acts 
or decisions of the appropriate organs of the European Communities must be 
contested within a one or two month period, with only the following sentence 
of explanation: “The periods are short, but necessarily so once one grasps 
the fact that the economic régime with which the Treaties deal is a dynamic 
thing which cannot be altered long after the event by appeals against decisions 
taken.” If a subsequent decision, dependent in some way on an earlier 
decision (e.g., a fine for non-compliance with that earlier decision), is chal- 
lenged, then the validity of the earlier decision is clearly in issue, and the 
Court, in upholding an appeal against the subsequent decision, can declare 
the earlier decision invalid. Although it is barred from actually annulling 
the earlier decision, the court is thus able to render it nugatory—see Meroni 
& Ois v. The High Authority [1958] I I.L.R. 869. 

Finally, a comment in general about references would not be out of place 
for it applies to most books written in the field of international law. Where 
an author has the advantage of a comprehensive library, there is a danger that 
he might be using sources not readily available to all his readers. The United 
Nations Treaty Series is less likely to be to hand than the two volumes of 
Legislative Texts and Treaty Provisions concerning the Legal Status, 
Privileges and Immunities of International Organisations, yet the only refer- 
ence to the latter appears somewhat obscurely in a footnote on p. 288. To 
point the contrast, one has only to compare p. 88 with pp. 261-265. When 
dealing with the opinion of the Commission of Jurists on the refusal of 
certain United Nations officials of United States nationality to incriminate 
themselves before a Federal Grand Jury, the convenient text of the Com- 
mission’s findings in the American Journal of International Law is given. 
However, in the section on the jurisdiction of the United Nations Administra- 
tive Tribunals later in the book, the only references to the judgments cited 
are to the Tribunal records, whereas many of the cases are reproduced in the 
International Law Reports. 

D. WESTLAKE GREIG. 


THE RELATION BETWEEN PROCEEDINGS AND PREMISES. By CARSTEN 
Smrru. [Oslo/Bergen: Universitetsforlaget. 1962. 188 pp. 
85 D.Kr. | i 


Tus dissertation, published under the auspices of the Nordisk Tidsskrift for 
International Ret, deals with various aspects of the jurisdiction of inter- 
national tribunals and in particular with the degrees of jurisdictional 
“ discretion” enjoyed by such tribunals. Professor Carsten Smith gives a 
detailed analysis of the powers of international tribunals to base their con- 
clusions on arguments not advanced, or not fully argued, by the parties and 
presents his findings as a restatement of the role played by premises for 
decisions. He considers, inter alia, the effect of such a deviation from the 
pleas of the parties, the value as a precedent of the tribunals judgment and 
the effect on general legal policy of the tribunal’s leaving unanswered questions 
formulated by the parties. Inevitably, a study of these aspects of the judicial 
freedom of determination leads him to make some broader comments upon 
the nature of the judicial process in international tribunals and the methods 
employed for the determination of facts. 

Most of the book centres upon a survey of certain recent decisions of the 
International Court of Justice which demonstrate, according to the author, a 
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clear tendency to select proprio motu the legal basis for its decisions. 
Professor Carsten Smith asserts that “as a general principle of international 
law the tribunal ascertains the law itself and is in the process not confined 
to the legal arguments advanced by the parties” (p. 70). He is not dogmatic 
in this assertion but finds evidence from the jurisprudence of the court of a 
“general tendency” in that direction, particularly in the Nottebohm, Aerial 
Incident of 1966 and Norwegian Loans cases. He does not subscribe to the 
widely held view that the Nottebohm case may be regarded as an exceptional 
instance of the Court’s assertion of a competence to go beyond the proceedings 
and he defends his position by way of a re-examination of the doctrine jura 
novit curia. He deduces—and here his argument is similar to that used by 
Sir Eric Beckett in the Pleadings of the Fisheries case—that, first, the law 
is not a matter of proof by the parties but of disquisition by the Court, and, 
secondly, that the court is neither restricted by the authorities nor by the 
system of argument adopted by the parties. 

Professor Carsten Smith has written a well-reasoned and documented 
book which will make a useful contribution to the literature on the jurisdic- 
tion of the Court. The text is succinct but never superficial; unfortunately, 
the desire for conciseness sometimes makes the author deal rather summarily 
with the secondary source materials. The absence of an index is also much 
to be regretted. 

K. R. Sracronps. 


INTERNATIONAL CONTROL oF SEA Resources. By Suiceru Opa. 
[Leyden: A. W. Sythoff. 1968. 215 pp. No price stated.] 


Tue belief that the resources of the sea are inexhaustible was the basic 
premise in the evolution of a major precept of international law—the freedom 
of all nations to fish on the high seas. But technical progress in the construc- 
tion of fishing craft, improvements in gear and methods of fishing, and 
modern means of preservation and of marketing have led to an unprecedented 
increase in exploitation. A growing awareness on the part of states of the 
increasingly tenuous connection between belief, with its laissez-faire philo- 
sophy, and the reality of marine biology has given rise to a trend to 
“conservation. It is to an examination of the form and extent of conservation 
proposals, and an analysis of their legal and institutional background, that 
this work is directed. 

Professor Oda holds a chair of international law at Tohoku University, 
and was a member of the Japanese Delegation at the United Nations Con- 
ferences on the Law of the Sea held at Geneva in 1958 and 1960; a number 
of his views have already found expression in European and American 
publications. They are strongly held and often robustly stated. That many 
of them differ from those held in the West is readily explicable. Japan’s 
economic dependence on deep-sea fishing and her experience in the North 
Pacific since the Second World War have resulted in an approach which goes 
beyond the attitudes common at Geneva in 1958. In his analysis, the author 
indicates the problems of international fisheries and the clash of interests 
they inevitably entail, with each state seeking to maximise its own share of 
the permitted catch. He reviews the attempts made before and at Geneva 
to arrive at general principles by which apportionment of marine resources 
may be achieved. The dilemma is adumbrated—now that it is agreed that 
conservation and control are necessary, how, where there is scarcity or 
conflict, shall those resources be divided or regulated? The concluding 
» sections of his book, dealing with the continental shelf and sedentary fisheries, 
are, in terms of legal analysis, comparatively slight—their link with what 
precedes them being found in the author’s underlying purpose—that of 
attacking the concept, express or implied, of the “special interest” of the 
coastal state in the resources adjacent to its shores. 
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It is too easy to see in his criticism of this principle a piece of special 
pleading for Japan in her disagreement with the United States over the 
North Pacific fisheries. By a Convention of 1952, in effect imposed on Japan 
as a part of the peace settlement with the United States and Canada, Japan 
“voluntarily abstained” from certain kinds of fishing in that area in favour 
of the United States and Canada. Growing resentment in Japan, coupled 
with more recent United States proposals for an extension of the area of 
“voluntary abstention,’ have combined to create an atmosphere of acute 
controversy in present United States-Japanese relations. It is understood 
that in the negotiations undertaken in Tokyo in the autumn of 1968 Japan took 
up the position that the abstention principle violates the freedom of the high 
seas and that the original treaty was negotiated under duress; she proposed 
a new treaty based on a fisheries survey and joint conservation measures. 
But the motif in Professor Oda’s study, thus isolated, cannot, once sgo 
characterised as the expression of a national interest, then lightly be dismissed 
as such. It is true that in place of the “special interest of the proximate 
coastal State” principle, here denigrated on social and economic, as well as 
on legal grounds, there is little said about a satisfactory alternative philosophy 
of conservation and control. Professor Oda has sought to wield the hatchet 
rather than to be detailedly constructive. It may be gathered that his 
solution requires initial intensive surveying and investigation followed by the 
enunciation of measures of conservation and restriction enjoined equally on 
all participating states Then, the “actual difference in the fishing tech- 
nology or economic power of each state, not any legal institution, dictates 
differing catches for each state. Free competition in fishing is not denied, 
within the limitations prescribed on scientific bases in order to promote 
conservation. ... The underlying rationale of free competition is one of the 
basic values endorsed by modern history in many fields” (p. 60). It may be 
that this qualified form of regional free competition is a more satisfactory 
solution to the problem of conservation end apportionment than that indicated 
in the “special interest” proposals. The reviewer finds himself unqualified 
to attempt the invidious evaluation. But he would have been grateful to 
Professor Oda for more enlightenment and rather less polite invective. 

Within its limited compass the study is exhaustive and well-documented. 
It contains an excellent bibliography. Its presentation is not, however, 
altogether satisfactory. Proof-reading was plainly inadequate, and the 
author’s style is not helped by his inclusion in the text of lists of references. 
This last may be ascribable to his adoption of the practice of relegating all 
footnotes to the end of the chapter—a practice which one reader finds highly 
inconvenient and conducive to much lazy non-co-operation with a learned 
author. 

CEDRIO THORNBERRY. 


MacGirttivray on Insurance Law. Fifth edition. By Denis 
Browne. [London: Sweet & Maxwell, Ltd. 1961. Two 
volumes. lxxx and 1,225 pp. (index 49 pp. each volume). 
£12 12s. net.] 


Tue principal reason for the preparation of this new edition was the passing 
of the Insurance Companies Act, 1958, and other consolidating statutes which 
required numerous amendments to the former text. Here, as in other fields 
of law, the pace of legislative change must be a sore trial to editors, and 
Professor Browne points out in his preface that the Suicide Act, 1961, which 
received the Royal Assent after the edition had gone to press, seriously affects 
the substance of paras. 520-584 in Volume I. Professor Browne also points 
out that one of his major objects was to improve and extend the range of 
reference to modern American authority, the absence of which was commented 


JuLy 4964 REVIEWS 495 


on by reviewers of the last edition. About two hundred of these decisions have 
been included in this edition and it is to be hoped that the inherent complexities 
of American law and the always insistent need to curtail the length of new 
editions will not frustrate- Professor Browne’s offer to do more in this 
direction. With its full treatment of the relevant English and Scots law, 
together with its American material, MacGillivray occupies an outstanding 
place amongst practitioners’ textbooks as an example of the benefits to be 
derived from a comparative approach, even though it may occasionally be 
questioned whether English courts would be ready to accede to some of the 
propositions for which this type of persuasive authority is cited. 

A few points of query or comment, for the most part of a fairly minor 
character, arise on the actual text. Thus at p. 189 it should have been stated 
that contracts not to be performed within one year from the making thereof 
fell within the repeal effected by the Law Reform (Enforcement of Contracts) 
Acts, 1954. At p. 205 it may be doubted whether in the light of Coutts v. 
Browne-Lecky [1947] K.B. 104, a debt which falls within section 1 of the 
Infants Relief Act, 1874, can still be said to subsist as a legal right and hence 
provide an insurable interest. Again Re Crippen [1911] P. 108 is cited at 
p. 262 for the proposition that a criminal conviction may be prima facie 
evidence of guilt in a civil case but, in so far as Re Crippen still stands, it 
should, of course, be coupled with a reference to Hollington v. Hewthorn 
[1948] 1 K.B. 587. 

In para. 615 at p. 299 contrary conclusions as to the rights of a principal 
who has instructed an agent to effect an illegal or void policy result from 
Tenant v. Elliott (1791) 1 B. & P. 8 and De Mattos v. Benjamin (1894) 
68 L.J. Q.B. 248. These indicate that in both cases the principal can recover 
insurance moneys actually received by the agent. At p. 802 para. 624 is 
superseded in England by the Corporate Bodies’ Contracts Act, 1960, which 
should have been cited. 

One of the minor disadvantages of the comparative approach appears at 
pp. 875 and 882. American authorities alone are cited for propositions on 
which there are clear English decisions. Thus Henderson v. Arthur [1907] 
1 K.B. 10 covers the basic inadmissibility of a prior agreement to control a 
written contract and Westminster Corp. v. Leader (1908) 67 J.P.J. 188 and 
Bradford v. Price (1928) 92 L.J.K.B. 871 assist on problems connected with 
an agent receiving payment by negotiable instrument. 

British Workmen's Assurance v. Cunliffe (1902) 18 T.L.R. 502 might 
perhaps have been cited at pp. 418-414 on fraud by an agent and Kreglinger 
and Fernau v. Irish National Insurance [1956] I.R. 116 at pp. 420-421 on the 
duty of disclosure in guarantee insurance. At p. 496 the facts of Re Universal 
Non-Tariff Fire (1875) 19 Eq. 485 are given without the name or reference 
of the case being given and two cases which could have been included at 
p. 508 on locality of movable property are Wulfson v. Switzerland Insurance 
Oompany (1940) 56 T.L.R. 701 and Barnett v. National Parcels [1942] 1 All 
E.R. 221. In this last connection the comment at p. 404 on Dawson v. 
Bonnin [1922] 2 A.C. 418 to the effect that circumstances have now changed 
so completely in motor insurance that risk and premium vary substantially 
according to district is a useful caution on a case into which too much is 
sometimes read. 

Although Scots (and Irish) law receives full treatment throughout the 
book an exception occurs in regard to bankruptcy where no reference is made 
to the Scots position. In addition the statutory authority for administration 
in the county court when debts do not exceed £50 is no longer the Bankruptcy 
Act, 1883, section 122 as stated at p. 750 but the County Courts Act, 1959, 
sections 148-156. In the first footnote on p. 757 the point might perhaps be 
made that In b. Gossage [1921] P. 194 allowing a soldier’s will to be revoked 
by letter is thought only to apply whilst he is still on active service. Thereafter 
he must comply with all the requirements of the Wills Act. Trim Board v. 
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Kelly [1914] A.C. 667 would provide useful House of Lords authority at 
p. 794 to the effect that intended injuries can be accidental from the victim’s 
point of view, and at p. 845 the citation of Thurtell v. Beawmont (1823) 1 Bing. 
889 suggesting that the criminal standard of proof must be satisfied for 
allegations of crime in civil cases should be replaced by a reference to Hornal 
v. Neuberger Products [1957] 1 Q.B. 247 which lays down a contrary rule. 
It should also have been mentioned at p. 984 that the Housing Act, 1986, was 
amended by the Housing Act, 1957. At p. 982 a fuller indication might have 
been given that the House of Lords reversed the decision of the Court of 
Appeal in Lake v. Simmons. 

Misprints are few and the standard of production excellent. The inclusion 
of the full index in each volume is a feature which will certainly be appreciated 
by all who have to make frequent use of MacGillioray. A few typographical 
errors which could cause confusion may be mentioned. At p. 850 it should be 
said that it is not too late to claim rectification even after loss. At p. 662 
in the first sentence of para. 1268 “mortgagor” should be substituted for 
“mortgagee” and at p. 788 in the last line of the text “creditor” should 
read “debtor.” 

It will be seen that most of the points of criticism are not of considerable 
importance but MacGillioray can only be judged by the very highest standards. 
This is the first edition to appear without the author’s collaboration and it 
would be wrong to conclude on a critical note, however slight. This edition 
maintains and enhances the merits of its predecessors and all concerned with 
insurance law owe a considerable debt to its editor, who was not faced with 
the comparatively straightforward task of producing an exclusively English 
textbook. 

A. H. Hupson. 


GUIDE To THE Law or Trustee Savines Banks. Third edition. By 
C. L. LAWTON, 0.B.E., LL.D., Barrister-at-Law. [London: The 
Savings Banks Institute. 1062. Vol. I, pp. 1-778; Vol. II, 
pp. 779-1124, and index 52 pp. £4 15s. net] 


Tue growth in the size of this book from volume to volume is quite remarkable. 
It first appeared in one volume of 390 pages in 1949, and now only some dozen 
years later requires two volumes and three times as many pages. Considering 
its size, its excellent format and the amount of scholarship involved the price 
of the book is very reasonable, a moderation which is no doubt due to the 
certainty of the market and the absence of an incentive for a commercial profit. 

The growth of the book is in parallel with, and is no doubt largely due 
to, the phenomenal increase in the business of the savings banks during the 
post-war period, a growth which I understand is observable in many other 
countries. It no doubt reflects the prevalence of full employment at good 
wages in Great Britain and indeed in Western Europe, which from the social 
and economic point of view is one of the most remarkable phenomena of 
the modern world. 

Savings bank work has been important in England for some two centuries 
—in Scotland even longer. It came to require, and in due course received a 
legal framework in the Savings Bank Acts which go back to 1817. At an 
early stage Parliament had the remarkable foresight to put the jurisdiction 
over disputes arising in connection with savings bank deposits into the hands 
of the Registrar of Friendly Societies rather than those of normal courts. 
This has worked very well. It means of course that there is a double set of 
authorities for those who handle these cases, the awards of the Registrar, as 
well as the general decisions of the Courts which are relevant to many of the 
points which arise. 

In spite of their long history savings banks law had to wait a long time 
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for an expositor—indeed until the appearance of this book, because the 
collection of material by Mr. Watts which was largely used by those working 
in these banks before the war was in no sense a textbook. Indeed Mr. 
Lawton’s own first edition retained something of the character of Watts, and 
was more in the nature of a collection of the relevant acts and awards duly 
annotated than an expository textbook. I am glad to say that in the interval he 
has made the work much more readable, and I suspect much more intelligible to 
those who work in the banks, for whose use it is primarily intended. A few 
years ago Mr. Lawton brought out a very complete set of the “enactments 
and orders concerning Savings Banks” currently operative. The existence of 
this valuable collection of material is curiously enough but little referred to in 
the work under discussion, but it does seem to have freed Mr. Lawton from 
shackles which were rather obvious in the work as originally published, and 
has made his exposition much less cumbersome and more intelligible. A fairly 
extensive system of cross referencing would be well worth consideration. 

The book now starts with an interesting historical introduction: after 
which the gradual build up of the statutory law down to the Consolidation Act 
of 1954 is described. The remainder of Volume I is taken up with a series of 
chapters on what may be described as the general management of savings 
banks and the legal problems involved therein. These cover a wide field in 
such considerable detail that the mere attempt to summarise their contents 
would take up much space. It must suffice to say (1) that many if not most 
of the detailed rules set out will not be familiar to many, indeed to most, 
lawyers, and (2) that this book must obviously be a must in the libraries of 
all those who are concerned with this management. 

Volume II is largely taken up with the settlement of disputes, and contains 
a survey of the awards made by the Registrar arranged under appropriate 
headings in some ten chapters. A selection of typical chapter headings would 
include infants, lunatics, joint accounts, wills, creditors and savings certificates. 
These awards are succinctly and clearly set out usually in less than one page 
of text, sometimes with the addition of quoted passages and often with 
citations of the relevant legal decisions. This part of the book bears witness 
to great industry as well as considerable scholarship on the part of the author. 

Part III contains a useful selection of forms, sets of rules relating to the 
superannuation and pensions of retiring bank officers, and the tables prepared 
by the Government actuary in connection with options available for the 
dependents of such officers. 

I am not really qualified to assess the quality of the detailed exposition of 
savings banks law provided by Mr. Lawton in this book. But substantial 
sections of Volume I are concerned with points of general banking lew, and 
here the text appears to me to be accurate, comprehensive and lucid, with a 
commentary which is acute and scholarly. Thus Chapter VIII which is 
concerned with Incidental Banking Services contains an excellent section on 
the collection of cheques, though here and in other parts of this chapter Mr. 
Lawton has contented himself in the present edition with some rather 
perfunctory references to the Cheques Act, 1957, instead of carrying through 
the extensive rewriting, which a really satisfactory treatment of that Act 


calls for. 
C. 


Tax PrLANNiNG wires Precepents. Fourth edition. By D. C. 
Porrer, H. H. MonroE and Stewart Bares. [London: Sweet 
& Maxwell, Ltd. 1968. xxxv and 491 and (index) 11 pp. 
£8 12s. 6d. net.] 


Ir is sometimes asserted that in this one book is to be found all that the 
Tax Bar knows about conveyancing and all that the Chancery Bar knows about 
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tax: which is but another way of saying that the first edition of this work was 
a pioneering one in a notoriously treacherous field. The role of a pioneer is 
a difficult one to sustain, especially as successive Chancellors of the Exchequer 
feel called upon to make drastic changes in the terrain which has already 
been traversed, as well as to open up wholly virgin territory. ‘The authors 
themselves obviously feel this acutely, to the extent of threatening (it would 
be inconceivable for the threat to be carried out) that if there are any 
major tax reforms before the next edition of the work, they will leave the 
rewriting to others. 

There is, of course, no need by now to indicate the contents of this work, 
which is one with which all practitioners who have anything to do with tax 
planning (and who nowadays has not?) have long been familiar. Attention 
must be concentrated on the changes—those of detail to chart the recent tax 
changes, and those of substance to deal with alterations in methods of 
planning. 

As regards the latter, there are in substance only two major additions: 
there is now a section entitled “Insurance Policies” and in the section entitled 
“Variation of Existing Settlements” there is a precedent of an arrangement 
intended to be submitted to the court for approval under the Variation of 
Trusts Act, 1958. The new Insurance section contains one very interesting 
suggestion in the text to the effect that it is very simple for a person to make 
a gift of property in which he has never had an interest. The example 
instanced is that of a man telling his wife to choose a brooch in a jeweller’s 
shop; she does so; the jeweller sells the brooch to the wife; and the husband 
then pays. The suggestion is that the husband has thus made a gift of the 
brooch to the wife, and that as the property therein passed direct from the 
jeweller to the wife, the husband never had an interest therein. 

If this is correct, then for practical purposes the ordinary £500 exemption 
must be replaced by a £5,000 exemption—since no duty is payable on an 
estate of this size by itself. However, this is one point, at any rate, upon 
which the authors’ conclusions may legitimately be doubted. 

Equally disturbing to this reviewer (especially bearing in mind some 
recent experiences with the Estate Duty Office) is the suggestion that in order to 
render a policy of assurance effected by him one in which the Grantee Life 
Assured has no interest, all that is necessary is to draft a formal declaration of 
trust (of which two precedents are given) of the policy which he is about to 
effect. Doubtless this is an essential—or at any rate, highly desirable—step, but 
equally it is just as essential—or desirable—to ensure that in the proposal 
form and the policy when issued the trusteeship of the assured is clearly 
recognised. Doubtless a declaration of trust of future property is valid and 
may in certain circumstances be enforced; but such a declaration cannot be 
enforced by mere volunteers, and a trust deed relating to a policy not yet 
in existence may of itself have no validity whatsoever. 

A different point on insurance also arises under the Precedent supplied 
for the Variation of a Trust under the 1958 Act. The authors provide for 
five-year assurances upon the life of the tenant for life to be effected by the 
trustees out of the capital of the retained funds (the other common practice 
is for the tenant for life himself to effect the necessary assurances). They 
recognise that the question whether, if the assurances are effected in this 
manner, duty is or is not payable on the policy moneys themselves is a trouble- 
some one. They tentatively advise that no duty will be payable, but note the 
contrary view based on the fact that the court has no power to revoke the 
existing settlement; their doubts in this regard will now be considerably 
strengthened by the very recent decision of Mr. Justice Wilberforce in Re 
T’s Settlement Trusts [1968] 8 W.L.R. 987. 

Apart from this new materifal—and other such material; for example the 
section on Family Settlements now includes useful passages on beneficial 
interests arising on the settlor’s death and the Capital Gains Tax—the 
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remainder of the book appears to have been very carefully considered, and 
where necessary, rewritten. Obviously, having regard to the reversal of the 
decision in Rennell v. I.R.O. [1968] 2 W.L.R. 225 by section 58 of the Finance 
Act, 1968, the section on Marriage Settlements has had to be virtually re- 
written: in view of this it is slightly surprising that the actual precedents of 
settlements have been left precisely as they were beforehand without any 
attempt to illustrate the possible latitude now allowed by section 53. 

The style of the Precedents remains unaltered: there is really little one 
can say on that score. They provide plain workmanlike bases for the types of 
transaction they cover. The commentary is up to date and covers everything 
one would expect to find. In short, this edition, like its predecessors, continues 
to remain indispensable, whether or not one agrees with the authors on 
disputed points. But, like every other set of Precedents, they are to be 
used with caution, a point forcibly made by their authors, who pointedly 
remark that “It cannot be too strongly emphasised that simply to copy a 
precedent from Tax Planning is no substitute for a detailed consideration 
of all the circumstances of the problem.” 

RaymtonpD Watton. 


Tue CONSTITUTIONAL Ricut or Association. By Davin FELLMAN. 
[London: University of Chicago Press. 1968. x and 110 pp. 
29s. net.] 


Frzepom of association is not explicitly guaranteed by the American 
Constitution. The First Amendment protects the right of peaceable assembly 
and the right to petition the Government for redress of grievances. The 
state constitutions have similar clauses; there is a tragic irony in the Texan 
provision that “citizens shall have the right, in a peaceable manner, to 
assemble together for their common good; and apply to those invested with 
the powers of government for redress of grievances or other purposes, by 
petition, redress or remonstrance.” Rights of association have been read into 
the constituhons by way of the guarantee of freedom of assembly and the 
due process clause. Professor Fellman’s useful monograph traces the course 
of this exercise in judictal statesmanship: it is also concerned with the right 
of assembly in the United States and Britain. 

An English reader will take note that the rule in Duncan v. Jones, whereby 
a police officer may prevent a meeting from being held when he reasonably 
apprehends that a breach of the peace will occur if the meeting is held, is 
not generally acceptable in the United States; though the judge-made rules 
governing the regulation of meetings once they have commenced do not differ 
markedly from those developed in Britain, and the problem of the speaker 
who is confronted by a hostile audience continues to raise difficulties on both 
sides of the Atlantic. He will also note that in the United States uncontrolled 
discretion cannot validly be conferred upon a public authority to prohibit the 
holding of meetings and processions in public places, and he may well feel 
that the existence of a written constitution can mould the Jaw ito a more 
satisfactory shape than it has assumed in Britain, where so much depends on 
the liberal exercise of police discretion. 

The greater part of the monograph deals with the politically contentious 
issues involved in legislative attempts to ban subversive political parties, to 
restrict the right to trade union membership, to compel individuals to disclose 
their membership of subversive organisations (which in many southern states 
have included the National Association for the Advancement of Coloured 
People) or to compel such organisations to disclose membership lists, to strike 
at “bad associations ’—objectionable secret societies like the Ku Klux Klan— 
and to penalise individuals for their association with “bad people.” In 
general the Supreme Court has now arrived at a position congenial to most 
persons who like to think of themselves as liberal-minded, discriminating 
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judiciously between innocuous and harmful forms of regulation and repression 
by reference to the characteristics of the organisation in question; yet there 
is still what many will consider an excessive degree of judicial deference 
to legislative encroachments upon freedom to participate in political activities 
on the far left. The judicial treatment of vagrancy legislation has been, on 
the whole, unsympathetic to the idea that the constitution permits people to 
be penalised for keeping bad company. 

This is a very helpful account of an area of constitutional law in which 
the judges are constantly called upon to weigh competing interests—on the 
one hand, the maintenance of public order and security; on the other hand, 
the presumption in favour of individual liberty—and in which they must 
occasionally import their own evaluations of the merits and demerits of a 
particular association. Professor Fellman’s conclusion, that the “ situations 
in which the problem of drawing lines exists are numerous and complex, and 
our courts pretty obviously have a job of formidable proportions on their 
hands” is unremarkable. But in an English context it would be remarkable 
indeed. It is almost certainly true to say that in America judicial review of 
the constitutionality of legislation has broadened the areas of free assembly 
and association. Can one offer any comparable compliment to the case-law 
developed by the English courts under an unwritten constitution over the 
past thirty years? 

S. A. pe SMITH. 


COMMUNISM AND THE Law. By Perer ArcuEer. [London: Back- 
ground Books, published by The Bodley Head. 1968. 112 pp. 
10s. 6d. net. ] 


Preren Ancuer’s career as a barrister and prospective Parliamentary candidate 
is reflected in this very readable book. After stating that the Soviet legal 
system was initially influenced by three elements, its European background, 
the personal experiences of the early revolutionaries and Marxism, the author 
describes the increasing importance attached to law in the first half century 
of Communist government. Even in the early period he doubts whether the 
highly planned economic activity envisaged could have come about without 
regulations closely resembling those of a conventional legal system. The most 
interesting feature of the book is its treatment of Soviet legal thinkers. The 
withering away of law as an instrument of capitalist oppression and the view 
that the state should compensate owners for appropriated property both 
advocated by the confused writings of Stuchka, who was appointed Commissar 
for Justice in 1918; the illogicality of Pashukanis, who flirted with capitalism 
on grounds of expediency, particularly with the kulaks under the New 
Economic Policy of 1921-27, and who was purged in 1987 when his continued 
existence was no longer expedient to Stalin; Vyshinsky, who justified the 
legalities of the terror by the plea that the Proletariat are superior to its 
laws, and for obvious reasons failed to reveal the truth that Stalin was 
superior to both; the return to something approaching the Western concept 
of the rule of law after Stalin’s death, are all dealt with in a manner which 
captivates the enthusiasm, tragedy and pathos surrounding drastic and 
unprecedented events. The extracts from Soviet codes and constitutions, 
the Communist Manifesto, Soviet papers and official pronouncements, and the 
illustrations from decided cases, are all particularly interesting. 

The legal system and its relationship to the Communist party, the executive 
government and the various agencies of the secret police are then considered. 
The respective functions of and relationship between the various courts them- 
selves, particularly the revolutionary tribunals, the comrade courts and 
people’s courts, are not always very clearly expressed, and diagrams of both 
the Soviet and legal hierarchy might be helpful. 
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Again the treatment under the heading “Thine, Mine, and Ours” of the 
conflict between the sanctity of legal undertakings and the community interest, 
between contract and planning, is rather superficial Nowhere are the 
important commercial courts—the Gosarbitrazh—mentioned, and neither is 
the legal organisation of state corporations. The necessity in a Communist 
state to preserve the sanctity of contract as a criterion of efficiency and indeed 
to prevent the anarchy that must result if undertakings can be freely broken 
while at the same time to absolve a producer from failure to deliver goods 
or from delivering inferior products because a change in the national economic 
plan diverts raw materials from him poses a problem which is not sufficiently 
considered. It is not merely a question of “ Mine and Ours,” but of the legal 
relationship between state enterprises themselves, of inferior tractors being 
supplied to collective farms, of one part of what is “ours” conflicting with 
another of “our” projects. 

This is a Background Book, and it not only provides excellent reading for 
the intelligent layman but is also very informative. From the concept of the 
gradual elimination of law from society the Soviet state has now elevated it 
to a position where Professor Strogavich, writing in Socialist Legality in 1958 
(quoted on page 84), can say: “In Soviet society everybody without exception 
is subject to the law.” 

J. S. Hatt. 


Tae Supreme Court on CHURCH AND State. Edited by Joseren 
Tussman. [New York and London: Oxford University Press. 
1962. xxiv and 805 pp. 16s, net.] 


Tus paper-back is something of an old-fashioned case-book. Except for a 
twelve-page general introduction the whole of the text consists simply of all 
the important United States Supreme Court decisions upon various problems 
arising out of the First Amendment (“Congress shall make no law respecting 
an establishment of religion, or prohibiting the free exercise thereof... .”). 
Most of the opinions are presented in full, and citations and footnotes are 
omitted. The introduction claims to do no more than sketch the problems 
involved in the cases and to tron out any difficulties the reader may encounter 
as a result of technicality. Thus the editor touches, though only lightly, upon 
issues affecting religion which may arise from, for example, legislation in aid 
of parochial schools or concerning gambling. From the Preface it appears 
that the book is to be the first of a series bringing together the significant 
opinions of the court upon problems of interest and importance (the class is 
not more precisely described). The present volume is, it seems, directed at 
non-lawyers, though the editor does not make it clear who the intended 
readers are. Indeed the whole book has an air of vagueness about it. Mr. 
Tussman believes that judgments of the court should be read one after the 
other as great literature, and perhaps he is right. Certainly the reviewer is 
glad to have these decisions all gathered together between two covers on his 
bookshelf. But is there really a significant market for such a series of books? 
And if there is such a market, would not the intended reader be helped by 
an index, as he may not always have the time to plough through the whole 
text in search of whatever subject particularly interests him? 
D. C. M. Yarprey. 


Porrrīcs anD Law IN Sours Arrica. By Jurus Lewm, Senior 
Lecturer in African Law and Administration in the University 
of Witwatersrand. [London: Merlin Press. 1968. 115 pp. 
16s. net.] 


“Tus book,” says the blurb, “is indispensable to all who can face the truth 
about the wnhappiest country in Africa.” In fact it offers no startling 
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revelation, no glimpse into the unknown. Most of its readers will see a 
familiar image of a society obsessed with the problems of pigmentation, 
steering towards the night with blind helmsmen at the wheel. Nevertheless, 
it provides a useful and readable short guide to the’ issues that underlie the 
growing ferment of African nationalism in the republic. The eight essays 
which the book comprises were written ‘between 1955 and 1960, and Pogo 
had not been heard of then; yet Mr. Lewin’s last chapter, entitled “No 
Revolution Round the Corner,” still makes good sense. This chapter, however, 
is an uncharacteristic venture into prophecy; the others are concerned’ mainly 
with analyses of race relations and the distribution of power. Mr. Lewin 
convincingly explains the ineffectiveness of English-speaking South Africans 
as a political force and foreshadows the decline of their economic power; 
he traces the rise of Afrikaner and African nationalism; he reviews in outline 
the political and legal techniques of apartheid and baasskap. Despite the 
title, his treatment of primarily legal phenomena is somewhat perfunctory; he 
has very little to say about the great constitutional cases of 1952 and 1956, 
or the relations between the Government and the Judiciary, or some of the 
gravest encroachments on civil liberty, or the road to. Bantustan.’: On the 
other hand, he provides us with an interesting account of the legal background 
to the prohibition of miscegenation and its practical effects. ' 

But this is not a book for lawyers qua lawyers, nor is it a reference book 
for the professional student of politics. It is a book for the general reader, 
written by a man of courage and integrity who faces the truth without 
optimism and who declines to mince his words. It would’be agreeable but 
unrealistic to think that the author’s example might be followed by’ a significant 
member of his fellow-countrymen. 

S. A. pe Sarrrn. 


Toe Law or EVIDENCE IN Sours Arrica. By A. P. O*’Down. 
[Cape Town: Juta & Co., Ltd. Stocked and distributed in the 
U.K. by Sweet & Maxwell, Ltd. 1968. xxxii and 195 pp. 
£4 4s. net.] ` 


Tats book is a useful, if perhaps elementary, introduction for South African 
law students. 

The common law rules of evidence are the principal source of the South 
African law of evidence, but English law is excluded where any matter is 
dealt with expressly and exhaustively by South African statute. South 
African courts hold themselves bound by decisions of the House of Lords in 
those areas where common law is applicable and, though Mr. O'Dowd has 
some reservations, it appears that they will „generally hold themselves bound 
to follow decisions of the Court of Criminal 'Appeal and presumably also 
decisions of the Court of Appeal (see R. v. Burgess, 1927 T.P.D. 14). Roman- 
Dutch authority on the law of evidence appears to be entirely obsolete. 

Some of the distinctions drawn in the South African law are interesting 
to note. Thus the common law, privilege relating to evidence of non-access 
has been abolished, whereas in England it has been unjustifiably widened. 
The South African statute protecting the accused who gives evidence on 
his own behalf from having the prosecution give evidence of his character 
and previous convictions is cast in substantially the same form as the Criminal 
Evidence Act, 1898. But in R. v. Hendrickz, 1988 T.P.D. 451, a South 
African court construing the words “imputations on the character of the 
prosecutor or the witnesses for the prosecution” took the view .that the 
accused forfeits his protection only by an attack on character made not for 
the purpose of protecting the defence on the merits but for, the purpose of 
Jeading to the conclusion that the prosecution witnesses are persons of such 
character that they are not to be believed on their oath. This is contrary to 
the view taken by the Court of Criminal Appeal in R. v. Hudson [1912] 2 K.B 
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464; R. v. Jenkins (1945) 81 Cr.App. Rep. 1 and R. v. Cook [1959] 2 Q.B. 
840. Presumably South African courts would now refuse to follow these 
decisions and the discretion reserved to-the trial judge in R. v. Cook and R. 
v.. Flynn [1961] 8,W.L.R. 907 will not be applicable in South Africa. 

‘, The common law privilege entitling a witness who is not a party to refuse 
to produce title deeds has never been applied in South Africa. The reasons 
for applying it in our law.are difficult to find and more difficult to justify; 
they, are certainly inapplicable in South Africa. 

It is interesting to note that in South Africa a confession made to a peace 
officer, is inadmissible unless reduced to writing in the presence of a magis- 
trate or justice; but since commissioned officers in the police are also justices 
of the peace the safeguard loses some of its force. Because this rule applies 
to confessions but not to admissions it leads to some very artificial distinctions 
and some rather singular tactics on.the voir dire with defence counsel arguing 
that the accused’s statement left no doubt as to his guilt (and therefore it 
being a confession it may be inadmissible), whilst the prosecution, trying to 
find'a way of reconciling the accused’s statement with his possible innocence, 
argue it is an admission only. Presumably each side reverses its interpretation 
if_the result of:the voir dire is to hold the statement admissible. 

+ It ís. possible to make.a number of criticisms of Mr. O’Dowd’s book, some 
‘of which'.are relatively minor, but some are serious. Estoppel is dealt with 
in one page. whilst eighteen pages: are devoted to the parol evidence rule, 
which is better treated as a part of: the substantive law'of contract. There is 
no’ discussion of: what is known in English law asthe rule in Hollington v. 
Hewthorn and only a thin discussion of presumptions. Most serious of all, 
perhaps, the book does ‘not deal with the problem of illegally obtained 
‘evidence nor with the burden and quantum of proof.. It may be that the main 
‘emphases’ in South African courts differ from recurring English problems, 
‘but it can hardly be assumed that these problems are non-existent. 

' . On the‘other hand, there are interesting discussions of such subjects as 
the functions of judge and jury, admissibility of fresh evidence on appeal, 
-the' presentation and course of evidence, admissibility and relevance and a 
‘lucid' and: interesting, if short and-‘perhaps incomplete, discussion of similar 
facta;' > + - : f 

Some minor criticisms can be levied. The discussions of R. v. Katz, 1946 
A-D. 71 and: R. v. Brewis, 1960 (8) S.A. 51 (C) at p. 24 are too perfunctory to 
‘be of any use.: We are not told at pp. 161-162 whether the court can comment 
‘if ‘the ‘accuged ‘chooses not to’ give'evidence. References to the All England 
‘Law Reports are ‘given precedence’over the Law Reports. The text at p. 21 
‘suggests’ that Straffen’s offence (see R.v. Strafen [1952] 2 Q.B. 911) was 
not unnatural. This is misleading in law,'in morality:and, let us hope, in 
nature.,, pps 

In effect the book is unbalanced. So much of it is so good as an 
introduction that it is a great pity that much is not so good. 


J. A. ANDREWS. 


TRADE UNIONS AND THE INDIVIDUAL IN ENGLIsH Law. By CYRIL 
GRUNFELD. [London: Institute of Personnel Management. 
60 pp. 12s. 6d. net.] 


Tus is the first of a series of occasional papers to be published by the 
Institute of Personnel Management on topics in the fleld of industrial rela- 
tions. It contains an interesting examination of the case Jaw governing the 
right of a union member to participate in the government of his union and 
to prevent its officials from acting improperly or applying its funds for 
improper purposes, and also his right to legal protection from irregular or 
unjustified expulsion. The author’s discussion of the law is not unmixed with 
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his own political views, and the reader may sometimes feel more sympathy 
with him when he is expounding the law than when he is rationalising or 
criticising a decision or rule from the standpoint of policy. For example, his 
account of the liberty of action left to a dissatisfied union member since the 
Bridlington Agreement is, to say the least, optimistic and imaginative, and 
his rhetorical gesture on p. 55: “I do not believe that a union member's 
freedom to move to another union is on the same level as those cases, by 
which British legal history has gained lustre, in which the desires of the 
established order have at various times been subordinated to the right of the 
individual to life and to liberty of person, speech and association” strikes one 
as a desperate last plea for a system that pays no regard at all to the 
interests of the individual. 

The author’s account of the law is unimpeachable. He toys on pp. 18-14 
with the possibility that section 4 of the Trade Union Act, 1871, is now 
obsolete, in view of the changes in the courts’ view of social policy since the 
last century which may bring it to a recognition that a union’s rules are not 
in unreasonable restraint of trade because they empower it to call a strike. 
He cites in support of this thesis a dictum of Lord Wright in Crofter Hand 
Woven Harris Tweed Co. v. Veitch [1942] A.C. 485 at p. 468 that “The right 
of workmen to strike is an essential element in the principle of collective 
bargaining.” Veitoh’s case was, of course, concerned with the protection of 
the interest of a union’s members as justification for what would otherwise 
be a conspiracy, and Lord Wright’s dictum was relevant only to that question. 
The author wisely recognises on p. 14 that section 4 of the Trade Union Act, 
1871, is probably still in full force today. 

Another point where one feels that the author’s emphasis is not quite 
right is on p. 82, where in reliance on Maclean v. The Workers Union [1929] 
1 Ch. 602 he concludes that: “The attitude to date of British Judges has been 
that prejudice and personal involvement [of union officers who decide a 
disciplinary case, in preparing the case against the accused member] do not 
automatically disqualify; these factors will nullify the tribunals decision only 
if they actually give rise to a decision that may be said to be founded on 
bad faith.” Surely the law laid down in Leeson v. G.M.C. (1890) 48 Ch.D. 866 
and Allinson v. GM.O. [1894] 1 Q.B. 750 requires a greater degree of 
impartiality than this. 

The author is not to blame for the fact that his commendation of the 
Court of Appeal’s decision in Rookes v. Barnard [1968] 1 Q.B. 628 (p. 49 of 
the paper) fell on deaf ears in the House of Lords, and in logic there is much 
to be said for his reasoning. It will certainly not be long before untons 
revise their collective agreements with employers’ associations so as to prevent 
the situation that existed in Rookes v. Barnard from arising again. 


R. R. PENNINGTON. 
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ACCESSION AND CONFUSION IN THE LAW 
OF HIRE-PURCHASE 


THE title to this article may appear at first sight to portend an 
unhappy mixture of the practical and the esoteric. Most lawyers will 
be familiar with the general principles of the law of hire-purchase, 
but few will be able to expound with any degree of confidence the 
law relating ‘to the accession and confusion of chattels.1 A search 
of the current textbooks? on the law of hire-purchase will reveal 
that they are entirely silent as to the existence of these doctrines. 
Yet they are vouched for by no less an authority than those encyclo- 
pedias of orthodoxy, Blackstone’s Commentaries? and Halsbury’s 
Laws of England,* and the problems which they profess to cover are 
by no means unfamiliar to practising lawyers. 

Accession and confusion most frequently arise in the case of 
motor vehicles let on hire-purchase, but they are not confined to 
goods of this description. Suppose that a vehicle let on hire is 
“< improved ” by the attachment of fog lamps, sun vizors or other 
accessories; or old parts such as tyres, sparking plugs and batteries 
are replaced by new; or repairs or alterations to the vehicle are 
carried out. To whom do these belong? And in the event of 
repossession by the owner, is the hirer entitled to compensation in 
respect of the increase in value which he has conferred on the 
vehicle let on hire? Such situations may be affected by the doctrine 
of Accession, whereby the title to the chattels annexed vests in the 
owner of the vehicle let on hire. 


1 See generally Crossley Vaines, Personal Property (8rd ed.), p. 880; Sawer 
(1 9 Aust.L.J. 50; Slater (1959) 37 Can. Bar Rev. 597; Wickham (1961) 
5 Univ. of West Australia L.R. 472 at p. 494. 

3 Wild, The Law of Hsre-Purchase (1960); Campbell-Salmon, Htre-Purchase and 
Credit Sales Law and Practice (1962); Goode, Htre-Purchase Law and Practice 
(1962). 

8 2 Bl.Comm. 404. See also 2 Kent's Comm. (lOth ed.), 800; 2 Hale's Pl. 
Crown 518. 

4 (8rd ed.), Vol. 29, p. 878. 
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Alternatively, parts of the vehicle itself may be “‘ cannibalised,”’ 
that is to say, the vehicle may be partially or entirely dismantled 
and pieces used to equip or build another machine. Or parts from 
another machine may be installed in the vehicle. Such occurrences 
are unhappily by no means unknown in certain sectors of the motor 
trade. Here the legal situation may be affected both by the doctrine 
of Accession.and also by the doctrine of Confusion which determines 
the title to an amalgam. 

In Australia, Canada and the United States, there have been a 
number of cases where these common law doctrines have been 
considered and applied. The law expressed in them is not always 
consistent or certain, but lawyers in this country have very little 
guidance at all when confronted with the type of problems indicated. 
It is therefore suggested that some assistance might be derived from 
the principles of accession and confusion in seeking an answer to 
these questions. 


ACCESSION 


The principle of accession is derived from the Roman law, but in 
fact embraces two quite distinct situations: first, accession by 
natural increase,’ and secondly, accession by the combination of two 
chattels belonging to two different persons into a single article, 
“ as when A’s cloth is used to patch B’s coat.” © 


Accession by Natural Increase 
The problem of accession by natural increase can arise where live- 
stock are let on hire-purchase and produce young. In practice, 
this event does not occur very frequently, since the only two 
categories of livestock which are financed in the ordinary way of 
business are store cattle and cows in milk. If, by chance, an animal 
is or becomes pregnant during the course of the agreement, most 
finance companies are prepared to regard this as an unexpected 
windfall and the young are left to the hirer. But in strict law it 
would seem that the owner is entitled to claim the young if the 
agreement is prematurely determined. The general rule of English 
law is that title to the young produced accrues by accession to the 
owner of the stock: partus sequitur ventrem.” In hire-purchase 
transactions, the most sensible rule is probably that laid down by 

Williston £: in the absence of a contrary stipulation the hirer obtains 

possession of the young subject to the same conditions as the mother, 

namely, the property in the young is in the owner of the stock, ‘but 
passes to the hirer upon his paying the price originally stipulated 

5 Justian, Institutes, 1.3.4, 2.1.19; Digest, 6.1.52, 41.1.6. 

6 Justinian, Institutes, 2.1.26; Digest, 6.1.28.4. Of. Digest, 41.1.9.2. 

7 Case of Swans (1592) 7 Co.Rep. 15b, 17a; Brooke's Abr. Propertie and 
Propnetate probanda, pl. 29; 2 Bl.Comm. 890, 404; Halsbury, Laws of 
England (8rd_ed.), Vol. 29, p. 878. Bee also Johnson v. Stevens (1917) 91 
8.E. 220; 2 Brakine Inst. 1, § 14 


Williston on Sales (rev. ed.), § 834. Contrast Putnam v. Wyley (1811) & 
Am.Dec. 846. 


a 


Serr. 1964 HIRE-PURCHASE: ACCESSION AND CONFUSION 507 


for and exercising his option to purchase. If, therefore, the owner 
retakes possession of the stock for breach of the agreement, he is 
also entitled in law to the young produced. The hirer cannot claim 
to be compensated for the value of the young, although, if he 
converts the stock and they subsequently produce young, he may 
not be accountable for their value if sued in conversion. The 
measure of damages in conversion is the value of the chattel 
converted at the date of the conversion’ and so, it has been held, 
does not include the value of the young.” 


Acceasion by Attachment 

Accession by attachment is much more likely to be encountered. It 
has already been pointed out that motor vehicles provide the most 
frequent instances of accessions of this kind. Repairs are executed 
to the vehicle; mechanical ‘ conversions ” are carried out; new 
parts are bought to replace old; and expensive accessories are 
attached. In considering the application of the doctrine of accession 
to these situations, the general principle of accession must first be 
set out: if the chattel of one person is united to the chattel of 
another by labour, forming a joint product, the owner of the 
principal chattel 1! will acquire the right of property in the whole 
by right of accession.® When applied to the case of goods let on 
hire-purchase, this will mean that the accessions become the property 
of the owner of the goods let on hire and that title to them will 
merge into that of the goods themselves. One of the most difficult 
questions, however, is to decide what degree of annexation is 
necessary to constitute an accession, and this may vary according to 
whether the chattel attached was the property of the hirer at the 
time of the attachment or the property of some third party. But 
certain tests have been put forward in the cases. 

The first test, and the one that has found most favour in the 
United States,"* is the test of injurious removal.* The doctrine of 


? Caston Publishing Co. v. Sutherland Publishing Co. [1980] A.C. 178 at 
p. 192-198. Of. Sachs v. Miklos Cpe | 2 K.B. 28. 

10 fiou v. MoAlpins (1857) 6 U.C.C.P. 802 (Canada). Sed quaere! 

11 By ‘‘ principal chattel '’ is probably meant that which is greater in value: 
Ochoa v. Rogers (1921) 284 S.W. 698; Aldine Timber Co. v. Hlatwayo, 1982 
T.P.D. 387 (South Africa); Walch v. Beck (1941) 206 N.W. 780. Cf. Bell's 
Prinorples of the Lato of Scotland (10th ed.), § 1298 (greater in bulk). 

12 Wood v. Bell (1866) 6 E. & B. 855; Appleby v. Myers (1867) L.R. 2 O.P. 
651 at p. 659; Seath v. Moore (1886) 11 App.Cas. 860 at p. 875. Contrast 
Salmond on Torts (18th ed.), pp. 203-204. 

18 Hallman v. Dothan Foundry and Machine Co. (1919) 82 Bo. 642; Bousquet v. 
Mack Motor Truck Co. (1929) 168 N.E. 800; Franklin Service Station v. 
Sterling Motor Truck Co. (1920) 147 A. 754; Motor Credit Co. v. Smith 
(1980) 24 B.W. 2d 974; K.C. Tire Co. v. Way Motor Co. (1980) 287 Pac. 998; 
Tire Shop v. Peat (1982) 161 A. 96; Dersch v. Thomas (1984) 80 Pac. 2d 630; 
Atlas Insurance Co., Ltd. v. Gsbbs (1986) 188 A. 690; Goodrich Silvertown 
Stores v. Caesar (1938) 198 S.E. 608; Mossler Acceptance Co. v. Norton Tire 
Co. Inc. (1954) 70 So. 2d 860; Havas Used Cars v. Lundy (1954) 276 Pac. 2d 
727; Olive's Store v. Thomas (1966) 204 Pac. 2d 562. 

14 See 92 A.L.R. 925; Jones, Chattel Mortgages and Conditional Sales (6th ed. 
rev.), Vol. 8, § 1265; Berry on Automobiles (6th ed.), Vol. 2, § 1806; 
Williston on Sales (rev. ed.), § 384. 
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accession applies where one chattel is added to, attached to, or 
mixed with another chattel so that it cannot be separated without 
the destruction of or serious injury to the whole so formed.** This 
test is adopted by a leading American textbook, Blashfield’s Cyclo- 
paedia of Automobile Law and Practice,'* which states ‘ Under the 
rules of accession, when attachments on a car can easily be 
distinguished and separated, no change of property takes place, 
providing the separation can be made without injury to the auto- 
mobile.” It was also adopted in the Canadian case of Goodrich 
Silvertown Stores v. McGuire Motors, Lid. and in the New South 
Wales cases of Bergougnan v. British Motors, Ltd.** and (more 
obliquely) Lewis v. Andrews and Rowley Pty., Ltd.1® In this last 
case, H, the owner of a prime mover trailer, granted a registered 
bill of sale over it to E to secure an advance. At that time, the 
vehicle was stripped of many essential parts and the tyres were 
rotten and useless. H then leased the trailer to the plaintiff (who 
knew of the bill of sale) under an agreement by which all spare parts 
and accessories supplied and fitted to the vehicle were to remain 
the property of the lessee, and were to be removable by him 
notwithstanding that the vehicle was removed from his possession. 
H defaulted under the bill of sale, and E’s agent, the defendant, 
seized the vehicle and refused to return certain tyres and engine 
parts affixed to it by the plaintiff. The Supreme Court of New 
South Wales held, by a majority, that the articles affixed would not 
pass by accession ‘‘ unless there was evidence that, as a matter of 
practicability, they were not detachable from the vehicle.” Since no 
such evidence had been adduced, judgment was given for the 
plaintiff. 

A second and more stringent test is that of separate ewistence. 
Has the chattel which has been added to or incorporated in another 
chattel ceased to exist as a separate chattel? It was applied in 
Lewis v. Andrews and Rowley Pty., Ltd. (supra) by the dissenting 
judge, Manning J.*° On this test, the doctrine of accession would 
apply only to cases such as planks built into a boat, glass sealed 
into the windscreen of a car, or parts welded into the bodywork of 
a vehicle. Although it is true, as Manning J. pointed out, that 
“ the question as to whether one article can be detached from 
another may be merely a question of degree,” his test of separate 
ewistence seems no less indeterminate and somewhat too narrow. 
It has no following in the United States. 


15 Bousquet v. Mack Motor ite Co. (1929) 168 N.E. 800. 

10 eine ed., Vol. 7A, § 468 

ie Hoes) 4 D.L.R. 619. 

929) 80 8.R.(N.8.W.) a 

19 (1956) 56 8.R.(N.8.W.) 43 

20 Manning J. held that the bunden of proving that there had been no accession 
was on the _ party who attached the chattel, 1.¢., the plaintiff, so that his 
claim failed 
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A third test is that of destruction of utility +: would the removal 
of the article annexed destroy the utility of the principal chattel? 
It was applied in the Canadian case of Regina Chevrolet Sales, Ltd. 
v. Riddell °? where the plaintiffs sold to K a certain truck under a 
conditional sale contract by which the title was to remain in the 
plaintiffs until the price was paid. When delivered to K, the truck 
had its full complement of eight tyres. But K subsequently gave 
the defendant a chattel mortgage on a number of tyres including 
those on the truck. The defendant made a seizure under the 
mortgage of the tyres on the truck, which were then not the 
original tyres but replacements put on by K. The plaintiffs 
repossessed the truck and sued to recover the tyres or their value. 
The Saskatchewan Court of Appeal held that they were entitled to 
succeed since the tyres had become part of the truck by accession. 
The question, so it was said, was whether the tyres were necessary 
parts of the truck as a machine capable of operating as intended. 
“ In this case,” said MacDonald J.A., “‘ the tyres were in my 
opinion practically available for the purpose for which they were 
manufactured, only as parts of the truck; for it seems to me that 
the truck must be regarded not as a mere aggregation of separate 
parts, but as a working unit into which the several parts have been 
integrated and harmonised.” This test is clearly somewhat wider 
than that of injurious removal. 

A final test, however, might be advanced, which would be based 
on the principles relating to fixtures to realty, namely, the test of 
the degree and purpose of annewation.* This test has no direct 
judicial support, but might appeal to English judges as being both 
flexible and empirical, and founded on a familiar legal analogy. 
Articles attached to the principal chattel would be treated prima 
facie as accessions, unless it was shown that they were not intended 
to be integral or permanent parts of the chattel, but only temporary 
attachments.?> Instead of applying a rule of thumb, the courts 
could make their decision on the facts of each case: the nature of 
the chattels, the degree of annexation, the ownership of the chattel 
attached, and the intention of the parties. In practice, however, it 
is possible to achieve almost the same result—although in a more 
stereotyped fashion—by distinguishing between those cases (i) where 
the property in the chattel attached is or becomes vested in the 


21 Blackwood Tire and Vulcantsing Co. v. Auto Storage Co. (1916) 183 S.W. 
576; Purnell v. Fooks (1923) 122 A. 901; Davy v. State (1928) 265 Pac. 626; 
Diamond Service Station v. Broadway Motor Co. (1929) 12 8.W. 2d 704; 
D.Q. Service Corp. v. Securities Loan and Discount Co. (1980) 203 Pac. 497; 
Bozeman Mortuary Assoc. v. Fairchild (1084) 68 S.W. 2d 756; Lincoln Bank 
and Trust Co. v. Netter (1952) 258 8.W. 2d. 260. Compare Lewis v. Andrew 
and Rowley Pty., Ltd. (supra) where this test was rejected. 

22 [1942] 8 DLE. 169. 

23 At p. 162. 

34 Megarry and Wade, The Law of Real Property (2nd ed.), p. 687. 

25 Holland v. Hodgson (1872) L.R. 7 C.P. 828 at p. 885. 
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hirer at the time of the attachment; (ii) where the property in the 
chattel attached is in some third party; (iii) where improvements 
or additions are made to stolen goods. 


Property in the Hirer 

In many instances where the hirer attaches his own property to the 
goods let on hire, the legal position between the hirer and the owner 
of the goods will be regulated by the express terms of the hire- 
purchase agreement. It is not unusual to find a clause in the 
contract by which the hirer agrees, for example, that “ any additions 
and improvements of whatsoever kind or nature made to the goods 
shall be deemed to belong thereto and to become the property of 
the owner.” In Akron Tyre Co. Pty., Ltd. v. Kittzon *© the 
respondents let to V certain motor vehicles under a hire-purchase 
agreement which contained a similar clause. After using the vehicles 
for some time, V removed the tyres attached to them and sold them 
to the appellants. It was not clear whether the tyres so removed 
were those which had been originally attached to the vehicle or 
subsequent replacements. V defaulted and the respondents seized 
the tyreless vehicles. They commenced an action against the appel- 
lants for the return of the tyres, relying on the clause in the 
hire-purchase agreement and also on the doctrine of accession. The 
High Court of Australia held that it was unnecessary to consider 
the doctrine of accession because the clause in the agreement was 
effective to pass the property in the tyres when they were attached 
to the vehicles. Counsel for the appellants sought to argue that the 
clause was void as being in substance an unregistered bill of sale, 
i.e., ‘f an assurance of personal chattels ° within section 27 of the 
Instruments Act, 1928.77. But the court rejected this argument 
saying that an assurance meant a document which of its own force 
passed the property, whereas the property passed in this case when 
the tyres were attached. 

It would therefore seem that, even though the article annexed 
is removable without injury and does not constitute an integral part 
of the principal chattel, title will pass by virtue of the contractual 
provision.*® But such a clause is by no means universal. Indeed, 
it is more often absent than present. At least one leading finance 
house association ?? has issued to its members a form of contract 
which contains no such provision, even though it purports to have 
been specially designed for the hire-purchase of motor vehicles. In 
the absence of such a clause, or as an alternative to it, the owner 
of goods let on hire-purchase may seek to claim that the same result 


26 (1951) 82 C.L.R. 477. 

27 See the Bills of Bale Act, 1878, ss. 4, 8; Bills of Sale Act (1878) Amendment 
Act, 1882, ss. 5, 8. 

28 Dersch v. Thomas (1934) 80 Pac. 2d 630. For the problema of construction 
which may arise, see starie v. Johnson (1920) 187 Pac. 510; White Co. v. 
Bowen (1825) Pa. Sup.Ct. 

29 The Hire Purchase Trade rodaf; 
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will ensue at common law by virtue of the doctrine of accession. 
There are a number of American cases in which such a claim has 
succeeded.: Most of these concern accessions to motor vehicles sold 
under a conditional sale agreement, i.e., a credit-sale agreement 
under which the property in the goods is not to pass to the buyer 
until all the instalments of the purchase price are paid.*t The 
general rule applied is that stated in Berry on Automobiles è: 
“ Where the seller of an automobile under a contract of conditional 
sale retakes the automobile on default of the buyer to keep the 
terms of the contract, he is entitled to any tyres or other replace- 
ments which the purchaser placed on the machine, provided the 
title to such parts passed to the purchaser when he acquired them.”’ 
In English terms, this would mean that replacements which were 
the property of the hirer of the goods at the time of their attachment 
could be claimed by the owner of the goods on repossession. 

The problem, however, still remains to be considered as to the 
proper test to be applied in the circumstances to determine whether 
there has in fact been an accession. The American cases indicate 
that it should be the test of destruction of utility. Even though 
the attached chattel may be easily removable, it will become an 
accession if it cannot be removed without destroying the usefulness 
of the goods conditionally sold. In Lincoln Bank and Trust Co. v. 
Netter ** the conditional buyer of a truck took the truck to a 
garageman for repairs. The garageman installed certain new engine 
parts—a generator, a carburettor and a radiator—and claimed to 
be able to recover these from the conditional seller. It was held that 
the garageman had no lien on the truck for his repairs, and that 
the engine parts had passed by accession to the conditional seller 
as their removal would destroy the usefulness of the machine. 
Similarly in Blackwood Tire and Vulcanising Co. v. Broadway Motor 
Co.*6 the plaintiffs sold certain tyres absolutely to the conditional 
buyer of a motor car. The conditional buyer replaced the tyres 
on the vehicle with the tyres thus sold. It was held that the 
plaintiffs could not recover the tyres or their value from the 
defendants, the conditional sellers of the vehicle, since the tyres were 
replacements and had passed by accession even though they were 


30 Blackwood Tire and Vulcanising Co. v. Auto Storage Co. (1916) 182 S.W. 
576; Purnell v. Fooks (1928) 122 A. 901; Davy v. State (1928) 265 Pac. 626; 
Tunn City Motor Co. v. Ronzer Motor Co. (1929) 148 8.E. 461; Diamond 
Service Station v. Broadway Motor Co. (1929) 12 S.W. 2d 704; Lincoln 
Bank and Trust Co. v. Netter (1952) 258 8.W. 2d 260. 

31 The title of the seller is safeguarded since there is no provision correspondin 
to 8. an (2) of the Sale of Goods Act, 1898. Cf. Lee v. Butler [1898] 
Q.B. 3818. 

32 (6th ed.), Vol. 2, $ 1808. 

33 Regina Chevrolet Sales, Lid. v. Riddell ponl, 3 D L.R. 159, see above 
p. 509. Contrast Lewis v. Andrews and Rowley Pty., Ltd. (1956) 66 
en ce en see above p. 508. 

84 (1952) 258 B.W. 2d 260. 

35 See below, 

86 (1916) 182 Bow. 576. 
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easily removable. In both of these cases title to the chattels 
attached passed to the conditional buyer of the vehicle when he 
acquired them. But even he would not have been able to remove 
them as against the conditional vendor. In other cases, substitute 
parts and additions to a drilling rig *’ and a replacement engine in 
a motor vehicle 38 were similarly held to have become accessions 
and so not to be removable by the conditional buyer or persons 
claiming through him. 

If these principles were applied in English law, a hirer who made 
repairs, alterations, replacements or additions to the goods let on 
hire would lose his title to them by accession, unless their removal 
could be effected without destroying the utility of the goods for the 
purpose for which they were normally used. 


Property in Third Parties 


Where the chattel annexed is not the property of the hirer, but of 
some third party, at the time it is attached, it would seem that a 
different set of rules must be applied. Thus if A lets to B a motor 
car on hire-purchase, and B instals in it a reconditioned engine let 
to him on hire-purchase by C, it must not be supposed that the 
situation will necessarily be the same as if the engine were B’s own 
property. 

In the first place, an “‘ attachment clause ” in the hire-purchase 
agreement cannot bind third parties with whom there is no privity 
of contract.*° At the most it could inure to the benefit of the owner 
of the goods let on hire to the extent of whatever interest the hirer 
might have in the article attached. But it could not prejudice the 
proprietary rights of third parties. 

Secondly, the American courts have shown themselves much 
more reluctant to deprive a third party of his property by virtue of 
the doctrine of accession. They have held that if a chattel attached 
to goods sold under a conditional sale agreement is the property of 
a third party at the time of its attachment, it will not pass by 
accession unless it cannot be removed without serious injury to the 
goods conditionally sold.*° In other words they have substituted 


37 Davy v. State (1928) 265 Pac. 626. 

88 Twin City Motor Co. v. Ronser Motor Co. (1920) 148 S.E. 461. See also 
Purnell v. Fooks (1923) 122 A. 901; Diamond Service Station v. Broadway 
Motor Co. (1929) 12 8.W. 2d 704. 

39 Tire Shop v. Peat (1982) 161 A. 96; Goodrich Silvertown Stores v. Caesar 
(1988) 198 S.E. 698; Oltve's Store v. Thomas (1956) 204 Pac. 2d 562. 

40 Clark v. Wells (1872) 12 Am.Rep. 187; Hallman v. Dothan Foundry and 
Machine Co. (1919) 82 Bo. 642; Clarke v. Johnson (1920) 187 Pac. 510; 
Bousquet v. Mack Motor Truck Co. (1929) 147 A. 764; J. W. Snyder Ino. v. 
Aker (1929) N.Y.8. 28; Franklin Service Stattons V. Sterling Motor Truok Co. 
(1928) 147 A. 754; Motor Credit Co. v. Smith (1980) 24 S.W. 2d 974; K.C. 
Tire Co. v. Way Motor Oo. (1980) 287 Pac. 908; D.Q. Service Corp. v. 


Securities Loan and Discount Co. (1980) 202 Pac. 497; Tire v. Peat 
(supra); Lincoln Road E upmeant Co. V. Bolton (1984) 254 N.W. 197; 
Mechanic v. Schaeffer (193 Ohio Bupp. 266; Goodrich Stloertown Stores v. 
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for the test of destruction of utility the more stringent test of 
injurious removal. Most cases in the United States have arisen out 
of the practice of making vehicle tyres the subject of a conditional 
sale agreement or chattel mortgage. If the tyres are then attached 
to a vehicle which is also the subject of a conditional sale agreement, 
or a lease or chattel mortgage, a conflict may arise between the 
owner of the tyres and the owner of the vehicle. This conflict has 
usually been resolved in favour of the owner of the tyres. Although 
tyres are necessary for the proper functioning of the vehicle, they 
can be removed without causing any injury. To take a recent 
example, in Mossler Acceptance Co. v. Norton Tire Co.*1 a motor-car 
was purchased under a conditional sale contract from A. Tyres 
purchased under a conditional sale contract from B were then put 
on the vehicle. The Supreme Court of Florida held that, since 
the tyres were easily distinguishable and could be removed without 
injury to the car, they did not become part of the car by accession. 
The same principle was applied to the case of a hire-purchase 
agreement in the New South Wales case of Bergougnan v. British 
Motors, Ltd.‘* where the hirer replaced worn-out tyres on a vehicle 
let to him on hire-purchase by the defendants with new tyres let to 
him on hire-purchase by the plaintiff. Although the tyres were an 
essential part of the vehicle and could only be detached by special 
machinery which the hirer did not possess, it was held that the 
plaintiff was entitled to them since they could be detached without 
injury to the vehicle. 

In the United States, this rule has also been applied to a motor- 
car engine,** a Form-a-truck body attached to a chassis by bolts 
and screws,** a battery and speed light,** rod bearings and a clutch 
face t and a car radio.*7 But it has been expressly stated not to 
extend to ordinary repairs upon a personal chattel, for these 
“ become accretions to, and merge in, the principal thing, and 


Tire Co. v. Edwards Finance Corp. (1988) 14 N.E. 2d 870; Goodrich 
Silvertown Stores v. Rogers (1989) 200 S.E. 91; Goodrich Silvertown Stores v. 
Rugg Motor Sales Co. (1940) 27 N.E. 2d 986; Goodrich v. National Guarantee 
and Finance Co. (1941) 86 N.E. 2d 485; Star Finance Corp. v. Chain Invest- 
ment Co. (1041) 146 S W. 2d 201; Peoples’ Loan and Investment Co. v. 
Whittle (1948) 166 8.W. 2d 1018; Mossler Acceptance Co. v. Norton Tire Co. 
(1954) 70 Bo. 2d 860; Havas Used Cars v. Lundy (1954) 376 Pac. 2d 727; 
Olive's Store v. Thomas (1966) 204 Pac. 562; Williston on Sales (rev. ed.), 
§ 384; Jones, Chattel Mortgages and Condstsonal Sales (6th ed., rev.), Vol. 8, 
§ 1265. See also 92 A.L.R. 425. 

41 (1054) 70 Bo. 2d 860. See also Goodrich Silvertown Stores v. McGuire 
Motors, Ltd. [1986] 4 D.L.R. 619; Dawson v. Floyd Dunford, Ltd. [1961] 
O.W.N,. 225. 

42 (1029) 30 S.R.(N.8.W.) 61. 

48 Inncoln Road Equipment Co. v. Bolton (1984) 254 N.W. 127; Havas Used 
Cars V. Lundy (1954) 276 Pac. 2d 727. 

44 Hallman v. Dothan Foundry and Machine Co. (1918) 82 So. 642. 

45 Goodrich v. National Guarantee and Finance Co. (1941) 36 N.E. 2d 485. 

46 Clarke v. Johnson (1920) 187 Pac. 510. 

47 Mechanic v. Schaeffer (1987) 4 Ohio Supp. 266. 
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become the property of the general owner.” *® Presumably this 
is because such repairs are intended to be permanent and can rarely 
be severed without injuring the chattel repaired. 

The American decisions also show that it is immaterial that the 
conditional owner of the chattel attached had actual or constructive 
notice that the principal chattel was subject to a conditional sale 
agreement, or even that he had been warned that he would not be 
allowed to remove his property.*® If these principles were applied 
in English law, the owner, for example, of a taximeter let on hire 
would be entitled to remove it from a taxi-cab which was the subject 
of a hire-purchase agreement. A taximeter is normally detachable 
without serious injury to the cab, and it would be severed even if 
the owner knew that it was to be attached to a cab let on 
hire-purchase. 


Improvements to Stolen Property 


Where goods let on hire-purchase have been stolen or otherwise 
misappropriated by the hirer or by some third party, the owner of 
the goods is generally entitled to follow and recover them from any 
person into whose hands they may subsequently come. Any 
purported conveyance of the goods by the hirer, as by way of sale,°° 
pledge ®* or execution of a bill of sale,®? will not preclude such 
recovery, for nemo dat quod non habet. Even a bona fide 
purchaser for value will not be protected unless he can rely on one 
of the exceptions to the maxim laid down by sections 21 to 26 of the 
Sale of Goods Act, 1898, or by section 2 of the Factors Act, 1889. 
Suppose, therefore, that during the period between the theft and the 
recovery, certain repairs, replacements, alterations or additions are 
made to the goods. To whom do these belong? Does the doctrine 
of accession apply to this situation? Here the American cases 
distinguish between cases where the articles annexed have been 
attached by the thief or by some other wilful trespasser, and cases 
where they have been attached by an innocent third party. 

If a wilful wrongdoer makes any additions whatsoever to the 
property stolen, the American rule is that these pass by accession 
to the original owner of the property. The property at its enhanced 


48 Lincoln Bank and Trust Co. v. Netter (1952) 258 S.W. 2d 260; Mossler 
Acceptance Co. v. Norton Tire Co. (1954) 70 So. 2d 860; Blashfield’s Cyclo- 
paedta of Automobile Law and Practice, perm. ed., Vol. TA, § 4687. 

49 Motor Credtt Co. v. Smith (1930) 24 S.W. 2d 974; D.Q. Service Corp. v. 
Seourtttes Loan and Discount Co. (1980) 202 Pac. 497. 

50 Payne v. Wilson [1895] 2 Q.B. 537; Modern Light Cars, Ltd. v. Seals 

1934] 1 K.B. 82; Staffs Motor Guarantee, Lid. v. British Wagon Co., Ltd. 
{iss 2 K.B. 805; United Dominions Trust (Commercial), Lid. v. Parkway 
otors, Lid. [1955] 1 W.L.R. 719. 

51 Helby v. Matthews [1895] A.C. 471; Belsize Motor Supply Co. v. Cow [1914] 
1 K.B. 244. 

52 Lewis v. Thomas Eel 1 K.B. 819. 

53 Sale of Goods Act, 18983, s. 21 (1). An important exception to this principle, 
relating to the sale of motor-vehicles let on hire-purchase, is provided for ım 
the Hire-Purchase Act, 1964, which comes into operation on January 1, 1965. 
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value or in its changed condition still belongs to the original owner 
and he may retake it together with any accessions made during the 
interval. The wilful wrongdoer (or persons claiming through him) 
will not be able to rely on his wrong. Thus in National Retailers 
Mutual Insurance Co. v. Gambino, one Skellinger was the owner 
of a Plymouth Sedan car which he insured with the plaintiff 
company. The car was stolen and the thief substituted for the 
engine unit another unit from a different car. Eventually the car 
was found in the possession of the defendant, who had purchased 
it in good faith and for value. The plaintiff company sued to 
recover the car, but the defendant claimed. that the company was 
not entitled to the engine unit which was not part of the original 
vehicle. The Supreme Court of New Jersey gave judgment for the 
plaintiff company, saying: “‘ The subsequent possession by the thief 
is a continuing wrong; and if, during its continuance, the wrongdoer 
enhances the value of the chattel by labor upon it or adds or 
substitutes new appliances or parts, the chattel in its enhanced 
value or changed condition with its substitute or added parts still 
belongs to the owner of the original chattel, and the original owner 
may retake it.’’ 58 

On the other hand, if articles are attached to the stolen chattel 
by a person who acts in good faith and without knowledge of the 
theft, then a more lenient view is taken. Despite the fact that the 
annexation may be technically a trespass, the articles attached will 
not necessarily pass to the original owner of the chattel. Neverthe- 
less the doctrine of accession may apply, although there is some 
dispute as to the proper test in this situation. In Atlas Insurance 
Co., Ltd. v. Gibbs ** the owner of a stolen car chassis was held not 
to be entitled to an engine installed in the chassis by a bona fide 
purchaser as it could be readily detached from the rest of the car 
without damage. The same test appears to have been applied in 
Farm Bureau Mutual Auto Insurance Co. v. Moseley ® where a 
purchaser in good faith was allowed to retain a sun vizor, seat covers 
and a petrol tank which he had attached to the vehicle. 

There is, however, some support for the view that the test to 
be applied is that of destruction of utility. In Bozeman Mortuary 
Association v. Fairchild ® the counterclaim of an innocent purchaser 
for the value of a battery, muffler and tyres attached to a stolen car, 
and for repairs executed to it by him, was disallowed on the ground 
that their removal would have destroyed the machine’s usefulness. 
“ A horse thief,” it was said, ‘f or one purchasing the stolen horse 
from him would not be permitted to remove and retain shoes put 


54 Bozeman Mortuary Association v. Fairchild (1984) 68 8.W. 2d 756 at p. 758; 
Farm Bureau Mutual Auto Insurance Co. v. Moseley (1951) 90 A 2d 485. 

55 (1048) 64 A. 2d 927. 

56 At E 928. 
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upon it in place of those worn out since the horse was stolen, nor 
to charge the cost to the owner.” But it is submitted that, if 
goods let on hire-purchase are stolen and subsequently improved by 
an innocent purchaser, it would be more practical for the English 
courts to apply the test of injurious removal rather than that of 
destruction of utility in order to determine the question of accession. 
This is a “ third party ” situation and the courts should therefore 
incline in favour of the removal of the chattels attached. In the 
case of replacements, the innocent improver would of course always 
be liable in conversion for the value of the worn-out parts replaced. 

If the value of the improvements exceeds that of the goods 
originally stolen, the American courts have been prepared to allow 
an innocent improver to retain the goods, subject to a financial 
adjustment with their owner. In Ochoa v. Rogers © the plaintiff’s 
car was stolen and came into the possession of the United States 
Government who sold it to the defendant for 85 dollars as ‘* junk.” 
The defendant used the broken and dismantled parts of the car to 
construct a delivery truck at the expense of 800 dollars. By a 
strange trick of fate, the plaintiff discovered the car and claimed it 
from the defendant on the ground that it had not lost its identity. 
Smith J.* refused to allow this claim. The plaintiff, he said, might 
have succeeded had the value of the improvements been substantially 
less than the value of the car when the defendant obtained possession 
of it, but if “ the one in wrongful possession be an innocent or 
unintentional trespasser, and in good faith improves and enhances 
the value of the property and such improvements and additions 
exceed or even substantially approach, the value of the article in its 
raw state when found, the property in dispute becomes merely 
accessory to the resulting product, and title thereto passes to the 
purchaser, who is liable to the original owner only for the market 
value of the lost article at the time it is found.” 


Compensation 


In the event of the goods being repossessed by the owner, has the 
hirer any claim to be reimbursed the value of the chattel lost by 
accession? It is clear that, as a general rule, a hirer who attaches 
articles to goods let to him on hire-purchase cannot claim to be 
compensated for their value if they pass to the owner of the goods 
by virtue of the doctrine of accession and are seized by the owner 
when he repossesses the goods on termination of the hire-purchase 
agreement. Where the terms of the agreement require the hirer to 
keep the goods in good working order and repair, the hirer could 
have no claim in respect of the accessions since these would be 
covered by the contractual provision. And if, of his own initiative, 
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he improves the goods, he could not claim in contract or in quasi- 
contract for work which he has voluntarily undertaken.’ Neverthe- 
less, in the latter case, compensation might be gained indirectly 
where the owner resorts to action rather than seizure. If the hirer 
is sued on the contract of hire-purchase, damages will be assessed on 
the hire-purchase price of the goods without reference to the improve- 
ments. If he is sued in conversion or detinue, damages will be 
limited to the value of the goods at the date of the conversion ®t or 
to their value at the date of judgment less any sum expended on 
improvement by the hirer. The purpose of the valuation is to 
arrive at the true value of the property which the owner has lost, 
but the oblique effect is to allow the hirer to retain the value of 
what he has done. 

A third party who improves the goods let on hire is similarly not 
entitled to be compensated by the owner for the value of his services 
or for the increased value of the goods conferred by the accessions. 
But again, if he is sued in conversion or detinue, a financial adjust- 
ment may take place in the assessment of the damages. Moreover, 
a third party who is an artificer possesses a considerable advantage 
with regard to a claim for compensation, for he may be able to rely 
upon an artificer’s lien where the hirer had actual or ostensible 
authority from the owner to have repairs carried out.® Such 
authority may be derived from an express provision in the hire- 
purchase agreement that the hirer is to keep the goods in repair ° 
or simply from the implied right of a hirer to have the goods repaired 
on ordinary terms in order to enjoy their use.®® Where there is no 
hiring (e.g., the goods have been stolen) or where the hiring has 
been determined, there is no authority to deposit the goods for repair 
and the artificer has no lien.” He has also no lien where the goods 
have passed from his possession. But a mere term in the hire- 
purchase agreement prohibiting the power to create a lien will have 


62 aaor v. Laird (1856) 1 H. & N. 266; Falcke v. Scottish Imperial Insuranos 
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no effect unless it is communicated to him before or at the time of 
repair.?? 

At common law, an artificer is not entitled to sell the goods 
over which he exercises a lien ; but under the Disposal of 
Uncollected Goods Act, 1952, a bailee of goods for repair or other 
treatment is entitled to sell the goods upon compliance with certain 
conditions, and the provisions of the Act clearly extend to cases 
where the bailor is unwilling to pay for the repairs and to take 
delivery of the goods."* Any amount by which the gross proceeds 
of sale exceed the charges of the bailee is recoverable by the bailor.” 

In certain very limited circumstances, therefore, financial 
adjustments can be made. 


CONFUSION 


Confusion of goods arises where the goods of two or more persons 
are so intermingled that the several parts or portions can no longer 
be distinguished.7* The doctrine of confusion is also derived (with 
modifications) from the Roman law "’ but it appears to be part of 
the law of England.”* It extends not only to commodities of which 
there can be a commingling of substance, such as corn, wine, oil 
and the like but also, for example, to cases where logs have been 
mixed together *° or the markings on consignments of bales have 
been obliterated.®1 Confusion differs from accession in that the 
chattels intermingled lose their identity and cannot be separately 
distinguished. It is unlikely to arise very frequently in the case 
of goods let on hire-purchase, but it may occur where parts are 
taken from two or more motor vehicles and used to build a composite 
machine. 

The basic principles governing confusion of chattels were set 
out by Lord Moulton in Sandeman & Sons v. Tyzack and Branjfoot 
Steamship Co. Ltd.®?: 


“ My Lords, if we proceed upon the principles of English 
law, I do not think it a matter of difficulty to define the legal 
consequences of the goods of ‘ A.’ becoming indistinguishably 
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and inseparably mixed with the goods of ‘ B.’ If the mixing 
has arisen from the fault of ‘ B., f A.’ can claim the goods. 
He is guilty of no wrongful act, and therefore the possession 
by him of his own goods cannot be interfered with, and if by 
the wrongful act of ‘ B.’ that possession necessarily implies the 
possession of the intrudin ee of € B.,’ he is entitled toit.... 
But if the mixing has taken place by accident or other cause, 
for which neither of the owners is responsible, a different state 
of things arises. Neither owner has done anything to forfeit 
his right to the possession of his own property, and if neither 
party is willing to abandon that right the only equitable 
solution of the difficulty, and the one accepted by the law, is 
that < A.’ and ‘ B.’ become owners in common of the mixed 
property.” 

From this it will be seen that different consequences ensue when 
the confusion is innocent and when it is due to the fault of the 
mixer. If goods are mixed by accident or by the act of a third 
party, without any wrongful act by either owner, each will become 
owner in common of the mixed property in proportion to the 
probable amount of his contribution to it. In Spence v. Union 
Marine Insurance Co.,®* part of a cargo of cotton arrived at 
Liverpool after a shipwreck, but the individual consignments could 
not be identified because the markings on the bales had been 
obliterated. It was held that the various consignees were tenants 
in common of the mixed mass of the cotton in proportion to their 
respective interests. Applying these principles to goods let on 
hire-purchase, it will be seen that, if parts, for example, taken 
from a vehicle let oni hire are innocently confused with parts taken 
from another machine, each proprietor will be owner in common of 
the composite machine proportionately to his estimated contribution. 
And if the respective contributions cannot reasonably be assessed, it 
seems that the two proprietors will be owners in common in equal 
shares.*4 i 

On the other hand, where goods are confused by the fault of 
the mixer,® there is some doubt as to the rule to be applied. On 
a strict view, where one man by his own wrongful act mixes his 
goods with those of another without the knowledge or approbation 
of that other, the whole of the mixed property belongs to the 
latter.2* So if, for example, a thief takes parts from a vehicle let 


83 (1868) L.R. 8 C.P. 427; Smurthwaite v. Hannay (supra); Sandeman £ Sons 
v. Tysack and Branfoot Steamship Co., Ltd. (supra) at p. 695; Farnsworth 
v. Federal Commissioners of Taxation (1949) 78 C.L.R. at p. 510; Gill 
and Duffus (Ltverpool), Ltd. v. Soruttons, Lid. [1953] 2 All E.R. 977; 2 
Bl.Comm. 405; 2 Kent’s Comm. (10th ed.), 465. 

84 Buckley v. Gross (1868) 8 B. & 8. 566 at p. 575. 

85 Although -‘' fault’ appears to extend to negligence, 16 would perhaps be better 
to confine it to wilful wrongdoing; see above, p. 514. 

86 Anon. (1594) Popham 88; Ward v. Ayre (1616) 2 Bulst. 828; Lupton v. 
White (1808) 15 Ven. 482 at pp. 480, 442; Colwsll v. Reeves (1811) 2 Camp. 
575 at p. 576; Laurie v. Rathbun (1876) 38 U.C.Q.B. 255 (Canada); 
Sandeman £ Sons v. Tyzack and Branfoot Steamship Co., Lid. (supra) at 
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on hire-purchase and mixes them with his own materials to build 
another machine, that machine becomes the property of the owner 
of the vehicle from which the parts were taken. And an innocent 
person who purchases the composite machine will acquire no title, 
since he claims through the wrongdoer.’ On a more lenient view, 
however, the machine might remain the property of the wrongdoer 
or of his successor in title, he being simply liable for conversion of 
the parts. That there is a discretion in the court emerges from 
dicta of Lord Moulton in Sandeman & Sons v. Tyzack and Branfoot 
Steamship Co. Ltd. (supra), which qualify the passage already cited. 
Having stated the strict rules relating to innocent and wrongful 
ae his Lordship continued : 

“ I doubt whether even the fundamental principles enun- 
ciated above would be strictly adhered to in extreme cases 
where they would lead to a substantial injustice. For instance, 
if a small portion of the goods of ‘ B.’ became mixed with the 
goods of ‘ A.’ by a negligent act for which ‘ A.’ alone was 
liable, I think it quite possible that the law would prefer to 
view it as a conversion by ‘ A.’ of this small amount of ‘ B.’s ? 
goods rather than do the substantial injustice of treating ‘ B. ? 
as the owner of the whole of the mixed mass.’ 8° 


There seems to be no good reason why the strict rule should not 
be applied in cases where the contest is between the owner of the 
goods let on hire and the wilful wrongdoer himself. But if the 
confusion was merely negligent, or if the owner is suing a person 
who purchased the amalgam bona fide from the wrongdoer, it is 
submitted that the more lenient rule should prevail. He should be 
liable only for the value of the original parts and not for the entire 
value of the composite mass. 


CONCLUSION 


The doctrines of accession and confusion provide a framework for 
the resolution of problems of everyday importance in the law of 
hire-purchase. American and Commonwealth decisions can point 
the way where English law is silent. Old wine tastes well in new 
bottles in this branch of personal property. 


A. G. GursT.* 


p: 695; Jones v. De Marchand (1916) 10 W.W.R. 841 (Canada); Doucet v. 

alem 'Sode ¢ Co. (1916) 27 D.L.R. 781. See also 2 Bl.Comm. 405; 2 Hale 
Pl.Crown 618; 2 Kent's Comm. (10th ed.), 465. 

87 Bee above, p. 614. 

a3 apenas Ports (18th ed.), p. 294; Slater (1959) 87 Can. Bar Rev. 597. 

89 At 
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DISGUISED EXTRADITION: 
THE SOBLEN CASE? 


“... Had the country demanding Dr. Soblen’s return been Mexico, for 

instance, or Finland—the examples are random—the story would not 

have been the same. But it was a cold war situation, and the cold war 

F an enemy of decency and consistency.” Comment in the Criminal Law 
ovisw. 


In 1878 the Royal Commission on Extradition reported that if a 
prisoner having been surrendered by one state to another were to 
pass through the United Kingdom in foreign custody the British 
authorities would possess no lawful power to facilitate his transit 
onwards to his destination and he would on application for habeas 
corpus ‘* be entitled to be set free, unless a case sufficient to found 
a demand for extradition could at once be established here.” 3 In 
1962 the Court of Appeal in the case of Dr. Soblen + established, 
albeit unaware of what they were doing, that this is no longer true. 
The effect of this case is that in practice United Kingdom authorities 
will be able to co-operate in the surrender of fugitive criminals of 
other states by utilising the procedure established by the Aliens 
Order, 1958, and that until the decision of the Court of Appeal is 
reversed it will be virtually impossible for the alien concerned to 
challenge the legality of this process, involving as it does an evasion 
of the provisions of the Extradition Act, 1870. The Court of Appeal 
has confused the processes of extradition and deportation 


1 The full story of the Soblen case can be followed in The Times, June 29; 
July 2, 8, 7, 16, 24, 27, 80; August 8, 4, 6, 8, 9, 10, 11, 18, 14, 15, 16, 19; 
September 1, 4, 6, 7, 8, 10, 11, 12, 18, 14, 21, 1962. See also Dr. 
Rosalyn Higgins, ‘‘ The Soblen Case” (1962) 18 The World Today, pp. 416- 
427; Anon., ‘‘ Can another Boblen Case be Avoided?’ The Times, September 
19, 1962; J. E. 8. Fawcett, '‘ The Power to Deport,’’ The Listener, LXIX 
(February 14, 1968), pp. 281-284; A. L. G., '' Extradition and Deportation " 
(1968) 79 L.Q.R. 41-48; Alona E. Evans, ‘‘ Reflections upon the Political 
Offense in International Practice ’’ (1968) 57 American Journal of International 
Law, 1-24 at pp. 9-10; P. O'Higgins, ‘‘ Deportation or Extradition [1963] 
C.L.J. 10-12; 0. H. Rolph, “ t Right of Asylum,’ New Statesman, 
September 21, 1962; E. Lauterpacht, The Contemporary Practice of the United 
Kingdom tn the Field of International Law—1962 (London, 1968), pp. 202- 
210; O. H. R. Thornberry, ‘‘ Dr. Soblen and the Alien Law of the Umted 
Kingdom "' (1968) 12 I.C.L.Q. 414-474, 
or permission to use unpublished material from the Home Office Papers, 

Registered Series, preserved in the Public Record Office and which are the 
subject of Crown Copyright, I am indebted to the Controller of H M, 
Stationery Office. This material is herein referred to by the abbreviation 
P.R.O., H.O., followed by the appropriate reference number. 
poss Crim.L.R. 660. 

arl.Pap. 1878, XXIV, 908 (at p. 12). See also Case of Leonard Watson and 
others (1889) 9 Ad. & E. 731 at p. 788; 112 E.R. 1889 at p. 1411; London's 
Case (1896) 81 L.J. 252 and Sommersett's Case (1772) 20 8t.Tr. 1. 
4 R. v. Briston Prison (Governor), ex p. Soblen [1962] 8 All E.R. 641. 
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traditionally thought of as distinct processes. Deportation in 
international practice is essentially the unilateral act of the deporting 
state. The motive behind it is to protect the interests of the 
deporting state, and not co-operation in the international suppression 
of crime. In contrast, extradition, it is submitted, is the process 
whereby one state delivers to another state at its request a person 
charged with a criminal offence against the law of the requesting 
state in order that he may be tried and/or punished. This involves 
three basic elements, following Travers: 


(i) Acts of sovereignty on the part of two states; 
(ii) A request by one state for the surrender of an alleged 
criminal from another state; 
(iii) The surrender of the person requested for the purpose of 
trial or punishment. 

Implicit in this is the idea that surrender takes place in response to 
the request.° 

Usually extradition will take place in accordance with explicit 
provisions for extradition embodied in treaties and in the municipal 
laws of states. However, there is a third possibility, namely, 
“‘ disguised extradition.” © By this term we mean to refer to cases 
jn which by the use of a power, with which it has been vested for 
another and different purpose, the state may give effect to a request 
for the surrender of a fugitive criminal which it is not otherwise 
lawfully authorised to do. Thus State A by exercising the authority 
given to it by its municipal law to deport aliens may surrender an 
alien to his national state which has requested his surrender for trial 
or punishment. There are many examples of such abuse of the 
power of deportation in British practice, both as regards surrender 
by the United Kingdom as well as surrender to the United Kingdom. 
The most famous example occurred in 1882, when three Cuban ex- 
officers, who had taken part in one of the many unsuccessful uprisings 
against the Spaniards, escaped from a Spanish prison at Cadiz. In 
September 1882, they landed at Gibraltar on their way to the United 
States of America. The local Spanish consul at once requested that 
they be returned to Spain. They were arrested and, under the 
Gibraltar Aliens Order in Council, deported to Spain.” Being 
political offenders they were not liable to surrender under the terms 
of the 1878 Anglo-Spanish Extradition Treaty. The Spanish consul 
did not pretend that there was any legal obligation to surrender 
them. Acting, however, under the very wide discretion given to him 
by the Aliens Order in Council a Gibraltar Magistrate ordered their 


5 Cf. Dictionnaire de la Terminologie International, publié sous le patronage 
de l'Union Academique Internationale (Paris, 1960), p. 280. See also R. v. 
Gagnon (1056) 25 C.R. 88; (1056) I.L.R. 405. 

e Cf. Charles Alphand ‘‘ L"Expulsion des Deserteurs et l'Extradition Deguisé ” 
(1910) 6 Revue de Droit International Privé et de Droit Pénal, 85-36. 

t Aliens Order in Council, Gibraltar, 1873, ss. 4 and 5; see The Times, 
September 7, 1882. 
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deportation, in response to the Spanish request. The Gibraltar 
authorities handed the three Cubans over to the Spanish authori- 
ties, who had “been notified of their imminent surrender. 
This is a very clear illustration of disguised extradition. The 
surrender was made in response to a request, utilising machinery 
provided for a very different purpose, since surrender under the 
machinery provided in the Extradition Treaty was legally not 
applicable. This incident caused an outcry in Parliament and over 
the next few years the British Government maintained steady 
pressure on the Spanish Government to return the Cubans. 
Ultimately they were liberated by the Spanish authorities.® 

In 1896 J. B. Moore, with what turned out to be prophetic 
insight, drew attention to the possibility of the immigration laws of 
the United States being utilised for the purpose of extradition: 


“ It is, however, worthy of notice that the immigration 
laws of the United States require the return to the country from 
which they came, of all non-political convicts. Though this 
measure is not in the nature of an extradition treaty, the 
execution of which another government may require, its full 
significance, as affecting the subject of extradition, has, perhaps, 
hardly been appreciated. With such a provision in our statutes, 
it is difficult to set a limit to which the system of extradition 
may logically be carried.” ° 

In the early years of this century it became the regular practice 
for the British authorities to utilise the United States immigration 
laws to secure the return to the United Kingdom of wanted 
criminals. Thus in November 1908 Michael Byrne, alias Doyle, 
was detained by the United States immigration authorities at the 
request of the Dublin police, who asked that he be deported back 
to Ireland where he was wanted on a charge of cattle stealing.?° 
The Secretary of State for Home Affairs objected to this kind of 
proceeding and a letter was drafted to the Under-Secretary, Dublin 
Castle: i 


“ It appears to him [the Secretary of State] that there are 
grave objections to action of this kind on the part of the police, 
which might be represented as an attempt to evade the 
provisions of the Extradition Acts and of the treaties between 
this country and the United States.” 11 


Eventually the issue was settled, in a Home Office Minute, in 
January 1909: 


“ . . . it would of course be technically improper for H.M. 
Government to attempt to procure the deportation of an 


8 See authorities ated P. O pina, “Unlawful Seizure and Irregular 
Extradition '’ (1960) 84 B.Y.I.L. 279-820 at p. 812, note 2. 

9 The Collected Works of John Bassett Moore (T vols., New Haven, 1944), 
Vol. I, p. 277. 

10 PROT HO. 45/10891/172119/1-2. This particular file contains a number 
of other examples of this practice. 

11 P.R.O., H.O. 45/10891/172119/3. 
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immigrant: what happens is that H.M. Consul being aware 
from information in his official possession that an ‘ undesirable ’ 
is about to arrive at New York informs the Commissioner of 
Immigration of the facts as a friendly act and by way of 
assisting him in the administration of the immigration laws. 
Thanks to the excellent understanding between the Consul- 
General and the Commissioner the result is the same as if 
application had been made for his deportation.” 12 


This clearly recognises the fact that utilisation of the United 
States immigration laws in this way was not an altogether rare 
occurrence. On January 28, 1909, the Irish Lords Justices wrote to 
the Under-Secretary of State at the Home Office referring to the 
case of Joseph Moloney, against whom a warrant had been issued 
for his arrest on a charge of having carnal knowledge of a girl under 
sixteen years of age: 

“ Their Excellencies however think that the case is one in 
which the fugitive offender should if possible be made amenable 
to the law; and They therefore direct me to suggest, for the 
consideration of the Secretary of State, whether H.M.’s Consul 
at Philadelphia should not be at once informed by wire that a 
warrant has been issued for Moloney’s arrest in order that he 
may be in a position to bring the matter under the notice of 
the Immigration Commissioners at Philadelphia for such action 
as they may think proper with a view to Moloney’s detention 
and deportation to this country under the American Immi- 
gration Laws.” 4 


The reply of the Home Office was expressed in a minute: 


“*, . . I think we may do this. The offence is not within 
the Treaty so that there is no question of substituting deporta- 
tion for Extradition proceedings. It is a friendly act to warn 
the U.S. authorities at Philadelphia that an undesirable is about 
to land and if they are able and willing to act upon that 
information and send him back so much the better for both 
countries.” 14 


The attitude of the Home Office is certainly not free from casuistry. 

The use of United States immigration laws as a form of disguised 
extradition has been the subject of general condemnation by 
American commentators. H. G. Reuschlein reviewed the position as 
follows: 


**, . . it cannot be doubted that in view of the difficulties 
and expense which extradition as now practised necessitates 
there is some tendency to supplant it, where possible, by 
deportation under the Immigration Acts.... There is of course 
a very sufficient reason why the laws as to deportation ought 


12 P.R.O., H.O. 45/10891/172119/9. 

13 P.R.O., H.O. 45/10804/175118/1. 

14 P.R.O., H.O. 46/10894/176118/1. For another example see P.R.O., H.O. 
45 /10402/183848. 
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to be extended with great caution in any effort to supplant 
the procedure of extradition and that is, that while extradition 
procedure provides for judicial hearings, the deportation 
procedure is lacking in such safeguards and smacks of the Star 


er,?? 15 


It should be noted that the United States Immigration Act, 
1917," provided that no alien might be deported to any country in 
which the Attorney-General should find that such alien would be 
subjected to physical persecution..’ This was a safeguard against 
the use of deportation proceedings to surrender political refugees. 
There is no limitation of a similar kind in the British Aliens Order, 
1958, which empowers the Home Secretary to order the deportation 
of an alien if he ‘ deems it to be conducive to the public good ” to 
do so.78 

Notwithstanding academic criticism of disguised extradition, it 
would seem that the immigration laws of the United States and of 
other countries may still be utilised for the purpose of obtaining 
the return of fugitive criminals. A Canadian writer expressly 
recommends such a course of action: 


‘* Where for any reason extradition proceedings may fail, it 
is sometimes possible to secure the deportation of the accused, if 
a British biek through the immigration officials of the 
foreign country. Where ‘this course may have to be resorted to, 
the fullest information regarding the accused, when and where 
he entered the foreign country, and the possible grounds for his 
deportation, should be procured and forwarded to the Attorney- 
General. If the accused has been previously convicted his 
criminal record and a police photograph will assist in obtaining 
his deportation.’? 19 


Turning to consider disguised extradition from Britain, we find 
that British aliens legislation too has been used for this purpose. 
During the First World War the United Kingdom entered into a 
number of treaties which provided for the return of the nationals 
of certain foreign states who were liable to military service. No 
legislation was passed to provide machinery in British municipal 
law to implement these treaties. Instead the obligation accepted 
by the United Kingdom to secure their return to their national 
states of persons liable to military service was fulfilled by the 
exercise of the Home Secretary’s power to deport aliens. In R. v. 
Secretary of State for Home Affairs, ew p. Duke of Chateau Thierry 


15 H. G. Reuschlem, ‘‘ Provisional Arrest and Detention in Internationa! Extra- 
dition: A Survey of Practice and Procedure " (1984) 28 Georgetown Law 
Journal 87-78 at pp. 77-78. 

16 g, 20 Act of February 5, 1917, 89 Stat. 890. 

17 Cf. U.S. ex rel. Doleng v. Shaughnessy (1958) I.L.R. 880 and U.S. ex rel, 
Watts v. Shaughnessy (1961) I.L.R., Case No. 71. 

18 Aliens Order, 1958 (S.I. 1958 No. 1671), a. 20 (2) (b). 

19 Annotations consolidated from Dominion Law Reports 1911-1926 (ed. Vincent 
C. Macdonald; 2 vols., Toronto, 1928), Vol. 1, p. 1049. 
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(1917) ?° the validity of the use of the power of deportation in 
order to secure the return of the Duke to France and place him 
within the control of the French military authorities was challenged. 
It was argued on his behalf (i) that the Home Secretary had no 
power to order the deportation of an alien to a particular country, 
and (ii) that the Duke was in fact a political refugee and would 
be punished for a political offence in France. The Divisional 
Court found that the Aliens Restriction Act, 1914,° and the Aliens 
Restriction (Consolidation) Order, 1916, made under that Act, gave 
no power to the Secretary of State to order deportation to any 
particular named country.** Although the deportation order did 
not on the face of it purport to prescribe the destination of the alien, 
it was nonetheless bad since the authorities admitted to the court 
that it had been made for the purpose of returning the Duke to 
France in conformity with the provisions of the Anglo-French treaty 
of 1917 respecting the Liability to Military Service of British 
Subjects in France and French Citizens in Great Britain. Lord 
Reading C.J. said: 


sé. . In form the order is correct, but the court must look 
behind the mere form, and when there is no doubt that the 
intention is to deport the alien to a particular country, though 
the form of the order does not state that this is the object and 
intention of the executive in making the order, we must treat it 
as if the order did in effect state that the alien was to be 
deported to France.” 4 


On appeal the Court of Appeal reversed this decision.» Its 
judgment is authority for a number of important principles: f 

(i) The Secretary of State has no power to order the deportation 
of an alien to a foreign state specified in the deportation order.” 

(ii) Since, however, the Aliens Act entitled the Secretary of 
State to cause an alien to be detained and placed on board a 
particular ship selected by the Secretary of State and there detained 
until the ship finally left the United Kingdom with the result that 


20 [1917] 1 K.B. 552 (Divisional Court), and 922 (Court of Appeal). 

214 & 5 Geo. 5, o. 12. 

24 Bee also C. v. Æ. (1946) 62 T.L.R. 826; Annual Digest, 1946, Case No. 65. 
In this case the Attorney-General admitted on behalf of the Home Office that 
there was no power to order deportation to a particular named country- None- 
theless the police and other authorities had indicated to the intended deportee 
that it was proposed to deport her to Czechoslovakia. Cf. Papadimitriou v. 
Inspector-General of Polce and Prisons et al, Annual Digest, 1948-46, 
Case No. 68 (Supreme Court of Palestine). 

23 Gd. 8691, 1017; Misc. No. 16 (1917); Parl.Pap. 1917-18. XXXVILI, 367. 

34 [1917] 1 K.B. 552 at pp. 565-656. Cf. Lord Reading’s judgment in R. v. 
Governor of Briston Prison, ew p. Sarno [1916] 2 KB. 149 (K.B.D.) where 
dealing with the validity of an order for the deportation of a Russian he said: 
‘|. . If we were of opinion that the powers were being misused, we should be 
able to desl with the matter. In other words, if it was clear that an act was 
done by the Executive with the intention of misusing those powers, this court 
would have jurisdiction to deal with the matter’’ (at p. 748). 


25 [1917] 1 K.B. 922. 
26 la ais C. v. E. (1046) 62 T.L.R. 826; Annual Digest, 1046, Case No. 65. 
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an alien may be obliged to disembark at the port to which the 
vessel sailed, the Secretary of State could lawfully, but indirectly 
by selecting the means of departure, effect what he had no power to 
do directly, i.e., secure an alien’s deportation to a particular state. 
In the case of the Duke of Chateau Thierry the order made 
against him was good. It did not purport to order his deportation 
to France. Although it was admitted that the executive intended 
under the order to send the Duke to France this was immaterial 
provided the procedure employed was to specify the Duke’s depar- 
ture by a particular ship and not to require in the order itself that 
he be deported to France. 

(ii) The fact that an alien is a political refugee, or is likely to 
be punished for a political offence in the country to which it is 
intended that he should, albeit indirectly, be deported, will not 
invalidate a deportation order made against him.?? However, the 
authorities expressly disclaimed any intention of using deportation 
proceedings against political refugees. 

<.. . It should however be stated that the Attorney-General 
on behalf of the Government expressly stated that the Executive 
had no intention whatever of taking advantage of their powers 

over aliens to deport political refugees.” 28 


The same view is held by the British Government today.?? It 
may be added that in fact the Duke of Chateau Thierry failed to 
satisfy the court that he was a political refugee. 

(iv) A court can invalidate a deportation order only on very 
limited grounds, principally that the intended deportee is not an 
alien.®° 

(v) The Court of Appeal took the view that the use of deporta- 
tion proceedings to secure in effect the surrender of military 
deserters *4 is quite lawful. This can readily be seen from the 
following extracts from the judgments: 


“*,.. In early July last inquiry was made at the request of 
the French Government as to the failure of the respondent (who 
is a Frenchman, within military age, whether reckoned accord- 


ee the French or the British standard) to discharge his 
ilitary duties. ... These [French] authorities dispute that 
he is a political refugee; they state that his return to France is 


sought in connection with his ‘ irregular military situation ’ 


a” Cf. R. v. Governor of Briston Prison and the Secretary of State for Home 
Affairs, ex p. Shwa [1952] 1 K.B. 169; (1951) I.L.R. Case No. 98. 

28 peri 1 K.B. 922 at p. 929, per Swinfen Eady L.J. 

29 H. Lanterpacht, “‘ The Contemporary Practice of the United Kingdom in the 
Field of International Law: Survey and Comment, VI" (1958) 7 I.C.L.Q. 
515-576 at pp. 563-6565. 

30 Cf. R. v. Secretary of State for Home Affairs, ex p. Venicoff [1920] 8 K.B. 
72, and R. v. Superintendent of Chiswick Police Station, ex p. Sacksteder 
1918] 1 K.B. 568 at p. 576. 

31 French law the e of Chateau Thierry, having been called up and 
having failed to return to France in answer to the call, was guilty of 
desertion (insoumission). 
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and for no other cause, and that he is not known to the French 
police for any other offence. An assurance has been given by 
the French Government that the respondent, if returned to 
France, would be treated as a military absentee, and not .as 
liable to prosecution for any other offence.*? 

“ We were informed that there exists an agreement between 
this country and France by which this country undertakes to 
return to France subjects of that country who are of military 
age and liable to military service, and that it was by reason of 
this agreement that the Secretary of State made this 
[deportation] order.’ 38 i 


Subsequently in R. v. Superintendent of Chiswick Police Station, 
‘ew p. Sacksteder ** the Court of Appeal again upheld the validity 
of the use of deportation orders to secure the return of military 
deserters to France. 

. It is highly significant that in the case of the surrender of the 
Duke of Chateau Thierry it was admitted on behalf of the states 
concerned that the principles of speciality and non-surrender of 
political offenders should apply. The states themselves treated the 
surrender as a special form of extradition to which the general rules 
governing extradition should be applied. This raises very sharply 
the question whether it might not have been open to the Duke of 
Chateau Thierry to argue that he could not be surrendered to 
France unless the provisions of the Extradition Act, 1870, were 
complied with, in particular that since his case involved an arrange- 
ment (there was here a treaty) with respect to the surrender to a 
foreign state of a fugitive criminal, his case fell within the scope 
of section 2 of the Extradition Act, 1870,®° which provides: 


‘‘ Where an arrangement has been made with any foreign 
state with respect to the surrender to such state of any fugitive 
criminals, Her Majesty may, by Order in Council, direct that 
this Act shall apply in the case of such foreign state.” 3° 


The Extradition Act, 1870, was passed in order to give to the Crown 
the power to extradite criminals to other states, a power which the 
Crown was understood then è% and has been understood by the 


32 [1917] 1 K.B. 922 at p. 928 (per Swinfen Hady L.J.). 

83 Ibid. at p. 982 (per Pickford L.J.). 

34 [1918] 1 K.B. 578. The Home Office affidavits in this case are of particular 
Interest (at p. 580). 

85 38 & 84 Vict. o. 52. 

z6 Mr. Thornberry, op. cit., pp. 463-464, discusses the argument put forward 
here based on s. 2 and dismisses it as being ‘' without substance '' because 
of the permissive wording of the section and the ‘‘ plam and natural meaning 
of the words of the Aliens Order.” 

37 Essentially because of s. XI of the Habeas Corpus Amendment Act, 1679 
(81 Car. IZ, c 2), which forbids the sending of a prisoner out of the 
realm, Although it is not certain that this was meant to apply to the case 
of aliens, ıt has m practice been understood so to apply. Cf. Won air, Inter- 
national Law Opinions (8 vols., Cambridge, 1956), Vol. 2, p. 41. If this view 
were wrong and the undoubted prerogative to extradite aliens survived 1679 it 
it unlikely that a modern court would accept the view that the prerogative 
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courts °° since then to lack in the absence of express statutory 
authority. As a matter of prerogative the Crown may enter into 
whatever treaties or arrangements it likes, but arrangements for 
the surrender of fugitive criminals may only be given effect to in 
British municipal law if the Crown has by Order in Council directed 
that the Act is to apply in respect of the particular foreign state 
concerned. The Crown is not obliged to issue such an Order in 
Council, but if it has not done so it cannot give effect to the 
extradition arrangement or treaty. This it is submitted is the 
significance of the “‘ permissive wording ” of section 2. It is not 
that there may be two forms of extradition arrangements, those to 
which the provisions of the Extradition Act, 1870, are applied, and 
those which are not governed by the Act but which may be given 
effect in some other way. To hold that this was the effect of the 
Act in 1870 is to defeat the intention of Parliament at that time. 
Do the Aliens Order and the powers given thereby to the Home 
Secretary alter this position, i.e., is the position today that 
extradition arrangements may lawiully be given effect to either 
under the Extradition Act, 1870, or under the Aliens Acts, 1914 and 
1919? There is no evidence that it was Parliament’s intention that 
there were to be these two distinct forms of extradition. Generalia 
specialibus non derogant. The presumption is that the general 
discretionary power to deport aliens cannot be utilised to replace 
the special procedure laid down in the Extradition Act for the 
surrender of a fugitive criminal to another state at the latter’s 
request. ` 

There is evidence that deportation orders are still used in British 
practice as a substitute for other more formal extradition procedures. 
Thus it appears that section 288 of the Merchant Shipping Act, 
1894,°° is rarely invoked where it is sought to return a foreign 
seaman who deserts from his ship in a British port. In such cases 
it seems that steps are now taken under the Aliens Order, 1958.‘ 
This no doubt has a certain administrative convenience as it obviates 
the necessity for the judicial inquiry required by section 288. It 
nonetheless constitutes an evasion of the safeguards embodied in the 
Merchant Shipping Act for dealing with merchant seamen deserters. 
Furthermore in both 1958 ** and 1960 4? Sweden, in the absence of 


also survived the Extradition Act, 1870. It is submitted that the court would 
apply the principles laid down in Ait.-Gen. v. De Keyser's Royal Hotel 

920] A.C. 508 in such a way as to conclude that the Crown can lawfully act 
only under the Extradition Act, 1870. 

38 Cf. Brown v. Ligars (1905) 2 C.L.R. 887 (H.Ct. of Australia); also R. v. 
Brixton Prison (Governor), ex p. Soblen [1962] 8 All E.R. 658 at p. 659, 
per Lord Denning M.R. 

89 57 & 58 Vict. c. 60. 

40 Based on information in a letter from the Ministry of Transport, dated 
February 8, 1961. 

41 The Times, January 7, 1958. A Swede, Westberg, wanted for murder, was 
handed over to Swedish police officers at the Sittingbourne magistrates’ 
court. 

42 Daily Telegraph, September 14, 15 and 19, 1960. 
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any extradition treaty, applied for the surrender of criminals, who 
were returned to Sweden under the Aliens Order, The dangers 
inherent in this form of disguised extradition, particularly in the 
case of political offenders, are obvious. 

` Having established that the phenomenon referred to here as 
disguised extradition is widely used by states, and in the case of the 
United Kingdom probably constitutes a violation of the Extradition 
Act, 1870, we now turn to answer the main question before us: 
Was Dr. Soblen’s case an example of disguised extradition? ** 


BACKGROUND To Dr. SOBLEN’S ARRIVAL IN THE Unitep Kinepom 


Dr. Soblen,* a naturalised American citizen, was convicted in the 
United States of conspiring to obtain, and of transmitting, informa- 
tion respecting the national defence of the United States: to the 
Soviet Union. He was released on bail pending. an appeal to the 
Supreme Court. As soon as the Supreme Court turned down his 
application *5 he fled to Israel using a deceased brother’s passport. 
His return from Israel was requested by the United States.“@ A 
deportation order was made against him and he was placed on board 
“a specially chartered plane.” 47 Also on board the plane was 
U.S. Chief Marshal McShane. At Athens Soblen was transferred to 
a scheduled El Al flight to New York. The Greek authorities 
apparently consented to Soblen’s transit in custody through their 


43 Two recent examples in other countries are worth referring to as bang 
illustrative of the extent to which governments are prepared to resort to 
disguised extradition. In 1961 three naval ratings from a Portuguese frigate 
deserted their ship in Australia just as it was about to depart to take part in 
the defence of Goa agaist India. The Portuguese authonties applied for 
their surrender, though there was no treaty applicable to their case. In 
response the Australian authorities ordered their deportation under the 
Immigration Act, 1958, as ‘' prohibited immigrants.” An attempt to challenge 
the validity of the order before the courts failed. See Tasers et al. v. 
Liveris et al. (1962) 86 A.L.J.R. 68. It is not clear from the report whether 
the issue of disguised extradition was raised. A public outcry forced the 
Australian Government to rescind the deportation order. In the official 
statement announcing the rescission the Australan authorities thanked the 
Portuguese Government ‘‘ who had made a welcome and most considerate 
gesture by indica that it was satisfied to discharge these men from its 
service and to withdraw the previous request for their return.” See The 
Times, January 9 and 10, March 29 and May 2, 1962. The second case was 
the arrest in Spain of Herr Ahlers, the defence expert of Der Spegel, at the 
request of Herr Strauss, the West German Minister of Defence. Herr Ahlers 
was deported back to Germany by Spanish police who accompanied him on 
his journey for at least part of the way. There was no extradition treaty 
under which Herr Ahlers’ surrender could have been obtained. See The Times, 
October 81, November 8, 10, 12, 1962, and February 1, 1968. 

44 For an interesting sidelight on Dr. Soblen’s political activities before his entry 
into the United States, see Isaso Deutscher, The Prophet Outoast: Trotsky, 
1929-1940 (London, 1968), pp. 25-26, 69 n. 2, 144 and 182. 

» 45 Soblen v. U.S. (1962) 8 L. ed. 2d 810. 

46 The Times, June 29, 1962. There was at the time no extradition treaty in 
force between Israel and the United States. 

47 R. v. Secretary of State for Home Affairs, ex p. Soblen [1962] 3 All B.R. 
878 at p. 874 (per Lord Parker C.J.). 
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territory.‘® As the plane neared London, where it was due to refuel, 
Soblen inflicted knife wounds on himself which necessitated his 
removal to hospital on arrival at London airport. The United 
Kingdom immigration authorities had been forewarned of Soblen’s 
arrival. Consequently when the plane landed a United Kingdom 
immigration official boarded the aircraft with a notice of refusal of 
leave to land which he intended to serve on Soblen.*® He was 
met by McShane upon whom he served the notice of refusal of leave 
to land. At the time Soblen was unconscious and McShane 
“ claimed to be in charge ” of Soblen.°° 

We may pause here to consider Soblen’s legal situation at the 
moment of his arrival in this country. He had been removed from 
Israel in a manner which suggests that he had been the victim of 
a disguised extradition. True, there was a deportation order, but 
such an order could not render lawful the surrender of Soblen into 
United States custody on Israeli soil. Yet the facts suggest such an 
unlawful act. Who chartered the plane that took Soblen to Athens? 
If it was the Israeli Government, then it is unlikely that United 
States officials could have boarded it without the consent of agents 
of the Israeli Government. If it was chartered by the United States 
of America then he could not have been placed on board by the 
Israeli authorities save with the agreement of the American authori- 
ties. In either event he left Israel in American custody as the result 
of an agreement between Israeli and American officials.“ In these 
circumstances there was here an extradition, and a violation of 
Israeli law." Any effort by Soblen to escape from the consequences 


48 Cf. Dr. Rosalyn Higgins, op. cit., p. 418: ‘‘ Not only had the United States 
been informed of his journey but so had the Greek and British authonities, 
and they were prepared to bar his entry even though he had been given a 
temporary Israeli travel document valid for all other countries.’’ 

49 Ahens Order, 1953, Art. 1 (1) ‘Subject to the provisions of this Order, an 
allen shall not land or embark in the United Kingdom except with the leave 
of an immigration officer... .'' Art. 2 (2) ‘‘. .. an ummigration officer may 
at any time—(a) give notice to an alien who is for the time being on board a 
ship or aircraft prohibiting him from landing without leave." 

50 [1962] 8 All E. È 878 at p. 877 (quoting the affidavit of the United Kingdom 
ımmigration officer concerned). 

51 Cf. Dr. Rosalyn Higgins. op. crt., p. 418. 

52 The Israeli Extradition Law (No. 56 of 5714) provides by s. 1 that ‘‘ A person 
who 18 m Terael shall not be extradited to another state except under this 
law.” The law contains no definition of extradition and therefore one has to 
fall back on general principles of international law for a definition, such as 
the one given above. Extradition occurs wherever the officials of one state 
in response to a request from officials of another state surrender a criminal. 
This appears to have occurred with respect to Dr. Soblen’s departure from 
Israel. Although an Israeli Ministerial Committee set up to inquire into the case 
found that the removal was legal, ıt specifically refers to ‘' slips which occurred 
in the later stages of its implementation.’’ These slips were apparently due 
inter alsa to '‘ Several senior officials [who] volunteered during the deportation 

roceedings without having been expressly requested (by their ministers) to 
as so, without having formal authority for it, and without having questioned 
their authority.'’ See for full text International Legal Matertals, Vol. IL, No. 
8 (May 19 p. 419-422. It may be remembered that the volunteer 
character of ih tc aeli agents who kidnapped Eichmann could have no effect 
on the liability of Israel for their unlawful act. Similarly if the Israeli 
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of the breach of Israeli law was more than justifiable. Consequently 
references in the Court of Appeal to the subterfuge by which Soblen 
obtained entry to the United Kingdom * are irrelevant if not highly 
prejudicial. 

The second point about Soblen’s legal situation is that an 
American policeman claimed to be in charge of Soblen inside British 
territory. No foreign policeman has any authority to keep anyone 
in their custody inside the United Kingdom ™“ and on the facts 
McShane was by his own admission committing the tort of false 
imprisonment. Ordinarily any police act done by a foreign state 
on British soil would be a violation of international law, as well as a 
violation of English municipal law. Presuming as appears to be the 
fact that the United Kingdom authorities agreed to Soblen being 
kept in United States custody while in transit through the United 
Kingdom this means that there was no international delict. This 
has however no bearing upon the tortious liability of McShane since 
the British Government cannot license the breach of English law 
by foreign officials. Accordingly the usual practice when a criminal 
being extradited by one state to another is in transit through British 
territory, is that the state to whom he is being surrendered applies 
to the United Kingdom authorities for an extradition warrant which 
is kept ready to be served on the criminal should he attempt to 
obtain his release from foreign custody on British soil or in British 
territorial waters by means of habeas corpus. If he does secure his 
release in this way the extradition warrant is served upon him and 
the machinery for his extradition from Britain is set in motion. In 
Soblen’s case this procedure was inapplicable, so a skilful device 
was created. As Donovan L.J. expressed it, having obtained 
custody of the man they wanted from Israel ‘‘ some precaution was 
called for on the part of the American authorities that they did 
not lose their prisoner in London, and it would be the most natural 
thing in the world that they should seek the co-operation of our own 
authorities to that end. It is not, therefore, mere speculation or 
conjecture, but a wholly reasonable inference from the known facts 


officials here mysteriously referred to as having volunteered, had volunteered 
to place Dr. Soblen in American custody within Israeli termtory at the 
request of any American officials, the acts of both officials are imputable 
internationally to their respective states, and one therefore has an international 
extradition. 

58 [1962] 8 All E.R. 641 at pp. 686 and 667. 

54 Cf. MoNair, International Legal Opinions (8 vols., Cambridge, 1956), Vol. 1, 
p. 79. The law officers have frequently advised the Crown there 18 no power 
in this country to detain in custody a foreigner for an offence committed abroad 
for which he has been convicted by a foreign court and such prisoner is 
entitled to his release by habeas corpus, ¢.g., P.R.O, H.O. 45/0.8. 8168/6 
(Dane convicted by Danish consular court in China passing through British 
territorial waters ın 1868 en route to Denmark entitled to Ins release). A 
recent case giving effect to this principle in practice occurred ın November 
1962 when Bechuanaland police released three prisoners being taken ın custody 
by Rhodesian police from Rhodesia to South Africa in a train which passed 
through Bechuanaland. See The Times, November 8, 1962. 
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that, while the applicant was on. his way here originally, our home 
authorities were asked to refuse him leave to land, and to'see that 
he continued on his way to America—hence the notice of refusal of 
leave to land being made out while the applicant was still in the 
air on his way here.” *° Here Donovan L.J. has spelt out an arrange- 
ment for the surrender of Soblen to the United States of America. 
Yet nowhere in the judgments of the Court of Appeal is the 
possibility adverted to that section 2 of the Extradition Act would 
invalidate these proceedings, nor the fact that the use of a notice 
of refusal to land intended to perpetuate an unlawful custody in 
British territory renders such notice itself invalid. 


THe FIRST APPLICATION ror HABEAS CORPUS 


Having been removed to hospital where the notice of refusal of 
leave to land was personally served on him some days later, Soblen 
applied for habeas corpus on the grounds that having impliedly 
been granted leave to land in virtue of his removal to an English 
hospital he could not be detained in custody for the purposes of 
Article 8 of the Aliens Order, 1958, which authorises the detention in 
custody of anyone refused leave to land pending his removal, and 
the giving of directions for his removal by the carrier who brought 
him here. The Divisional Court and Court of Appeal unhesitatingly 
rejected his application on the grounds that there had in the 
circumstances been no implied grant of leave to land.°* 

The Home Secretary then ordered El Al to remove Soblen on 
one of. its aircraft bound for the United States of America.’ 
E] Al, on the instructions of the Israeli Government, refused to obey 
this order on the grounds that any Israeli participation in the removal 
of Soblen from the United Kingdom to the United States of 
America would be contrary to Israeli law.*® Why contrary to Israeli 


55 [1962] 3 All H.R. 641 at p. 665 F-9. 

s6 [1962] 8 All E.R. 878. 

57 The terms of the order given by the Home Secretary to El Al in accordance 
with the powers given him by Art. 8 (1) of the Aliens Order were, tnter 
alia, “I iret you to make arrangements for the removal from the United 
Kingdom ım an sircraft leaving London airport before August 6, 1962, bound 
for the United States of America, bemg a country of which he 1s a national 
and to which there is reason to believe he will be admitted, and for securing 
him 6 passage to that country '’ (quoted ın [1962] 3 All B.R. 641 at p. 646). 
Since the Aliens Order derives its valhdity from the Aliens Restriction Act, 
1914, s. 1 (1) of which provides that ‘‘ provision may be made by Order—(c) 
for the deportation of aliens from the United Kingdom " it would appear to 
follow that such part of the Order as makes provision for deportation to 4 
specified country, and in particular the securing of a passage to such specified 
country, is probably ultra vires the parent statute and invalid. For the same 
reason Tord M.R. is beleved to be mistaken when he says (at 

. 661D) that a deportation order made by the Home Secretary would be 
lawful '‘ if his purpose was to deport [Soblen] back to his own country because 
he considered his presence here not to be conducive to the public good.” 

58 Israel Government Statement on the case of Dr. Soblen, August 18, 1962: 
‘Upon his expulsion from Israel, Israel’s part in this case was terminated. 
Dr. Soblen is no longer under Israel's jurisdiction and therefore there was no 
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law? Presumably because it involves Israeli participation in an 
unlawful (in terms of Israeli law?) extradition. As the removal 
order to El Al was shortly replaced by a deportation order under 
Article 20, the courts never had an opportunity of considering the 
validity of the order made under Article 8. It must surely have 
been invalid, for as Mr. Brooke, the Home Secretary, explained his 
purpose in issuing it was to ‘‘ re-establish the situation in which Dr. 
Soblen would have found himself on his arrival in this country but 
for his self-inflicted wounds.” °° But what was this situation? 
Soblen was in the unlawful custody of a U.S. Marshal. The use of 
an order under Article 8 to restore this situation must itself be 
unlawful. 


SECOND APPLICATION FoR HABEAS CORPUS 


Having been served with a deportation order under Article 20 of 
the Aliens Order in pursuance of Mr. Brooke’s declared intention to 
have him placed on an aircraft leaving the United Kingdom for the 
United States,°° Soblen now sought to challenge by habeas corpus 
the validity of the deportation order. Four grounds were put 
forward in support of his application. We shall be concerned here 
only with the most important of these, namely, that the order was 
invalid as it was being used to effect an extradition. The other 
three have been more than adequately discussed elsewhere.® 

In support of the contention that the deportation order was 
being used to effect an illegal extradition Soblen’s counsel sought 
to obtain discovery of communications between the Government of 
the United States of America and the United Kingdom authorities 
with regard to the delivery up by the latter of Dr. Soblen. The 
Foreign Secretary claimed privilege and evidence on this point was 
accordingly withheld from the court. Counsel then sought to rely 
on the publicly known facts of the case, including a report in The 
Times newspaper for August 8, 1962, that the political counsellor 
at the United States Embassy in London had represented to the 
British Government ‘‘ that the United States would very much like 
to have Dr. Soblen returned to the United States,” and that the 
British Government had been requested to do everything possible to 


basis for involving Israel or El Al in any further steps regarding Dr. Soblen. 
Any participation by the Government of Israel or an Israel aircraft or an 
Israel vessel in the removal or deportation of Dr. Soblen from the United 
Kingdom to the United States is contrary to Israel law and therefore the 
Government of Israel cannot take any such action.’’ Text supplied by Press 
Department, Israel Embassy, London. 

59 664 H.C. Deb. 804 and 807 (August 2, 1962). 

60 For text of deportation order see [1962] 8 All E.R. 641 at p. 647. According 
to a statement issued by the Home Office on August 11, 1962, ‘' The deportation 
order authonses any immigration officer to place Dr. Soblen on board a ship or 
aircraft which ıs about to leave the United Kingdom, and it is the Home 
Secretary's intention to give instructions for Dr. Soblen to be placed on an 
ES leaving the United Kingdom for the U.8.A."° (Text Suppked by Home 

ce. 

61 Thornberry, op. cit., p. 452 et seq. 
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facilitate his speedy return.®*, Counsel’s purpose was to establish 
that there was evidence to show that the Home Secretary’s deporta- 
tion order issued on August 11 was issued in response to an American 
request, and hence constituted an illegal extradition, and had not 
been issued by the Home Secretary solely on the ground that he 
considered it conducive to the public good that Soblen be deported. 
Following Chateau Thierry’s case the Court of Appeal (Lord 
Denning M.R. and Donovan and Pearson L.JJ.) took the view 
that provided the deportation order was good on the face of it the 
court would not go behind it to establish its illegality unless, 
according to Lord Denning, the deportee adduced evidence 


“ on which it could reasonably be supposed that the Home 

Secretary was using the power of deportation for an ulterior 

purpose, then the court can call on the Home Secretary for an 

answer; and if he fails to give it, can upset his order.’ * 
Donovan L.J. put the matter somewhat differently. In the absence 
of the communications between the governments concerned for which 
privilege had been successfully claimed the deportee 


“ will be left to do his best without such assistance, and in 
the nature of things, therefore; he will seldom be able to do 
more than raise a prima facie case, or alternatively so sow such 
substantial and disquieting doubts in the mind of the court 
about the bona fides of the order he is challenging that the 
court will consider that some answer is called for. If that 
answer is withheld, or being furnished is found unsatisfactory, 
then, in my view, the order challenged ought not to be upheld, 
for otherwise there would be virtually no protection for the 
subject against some illegal order which had been clothed with 
the garments of legality simply for the sake of appearances and 
where discovery was resisted on the ground of privilege.” “ 


The court took the view that on the facts before it there was no 
evidence raising a reasonable supposition that the Home Secretary 
was using the deportation order for an ulterior purpose nor such 
evidence as would raise substantial and disquieting doubts as to the 
bona fides of the order. Had their Lordships taken time to consider 
their judgments instead of delivering them very shortly after counsel 
in the case had completed their arguments it is quite possible that 
they might have reached a different view because it is submitted 
there is more than sufficient evidence in their judgments alone to 
raise the most disquieting doubts as to the bona fide character of 


62 The report in The Times is quoted in extenso by Stephenson J. ın [1962] 8 
All E.R. 641 at p. 646. Other relevant facts included tho refusal by the Home 
Secretary of Dr. Soblen’s request for political asylum; also his refusal to 
allow Dr. Soblen to go to a country of his own choice, such as Czechoslovakia, 
which was willing to receve him. This latter refusal 16 contrary to usual 
Home Office practice. See Thornberry, op. ctt., p. 446. Cf. the choice given 
by Italy to Jacques Soustelle, General de Gaulle’s political opponent, when it 
decided to deport him as politically undesirable (The Times, August 18, 1962). 

63 [1962] 8 All E.R. 641 at p. 661F. 

04 1962) 3 All E.R. 641 at p. 664H-I. 
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the deportation order. The apparently unseemly haste with which 
Soblen’s appeal was dispatched may be excused on the ground that 
it was confidently expected by everyone that, as had already been 
announced by Soblen’s legal advisers,’ a further appeal would be 
brought to the House of Lords on September 6. No one expected 
that the Court of Appeal was to have the last word on the case. In 
the event no further appeal was brought.® 
Donovan L.J. was quite clear, as we have seen, that the original 
notice of refusal of leave to land was prepared in response to a 
request from the United States authorities ** and as such constituted 
it is submitted an attempted ilegal extradition. Lord Denning 
M.R. took the view that throughout the proceedings, including the 
issue of the deportation order, the Home Secretary’s intention had 
been to see that the original refusal of leave to land was imple- 
mented. Accepting Donovan L.J.’s view therefore of the original 
purpose of the refusal of leave to land and Lord Denning’s view 
that the Home Secretary’s purpose was the same throughout, it 
follows there was sufficient evidence before it from which the court, 
had it wished, could have drawn the conclusion that there was prima 
facie evidence that the Home Secretary was using the deportation 
proceeding for an unlawful ulterior motive. The court avoided this 
conclusion for several reasons. They attached undue importance to 
their view of the circumstances in which Dr. Soblen arrived in this 
country. Pearson L.J. went so far as to call it a “ dishonest 
subterfuge.” * Donovan L.J. thought that 
“ it would be the duty of the Home Secretary in the interests 
of the public to do whatever he could do to prevent such a 
stratagem from achieving its ultimate end, lest its success 
should set a precedent for others to copy.” °° 
The court, with the exception of Lord Denning M.R., carefully 
refrained from attempting to delimit the relationship of extradition 
to deportation. Lord Denning was clear that ‘* the Crown cannot 
and must not surrender a fugitive criminal to another country at 
its request except in accordance with the Extradition Acts duly 
fulfilled.” 7 He did not, however, apply this principle to the facts 
of the original refusal of leave to land as explained by Donovan L.J. 
Indeed it is doubtful, having regard to Chateau Thierry’s case, 
whether the Court of Appeal could have applied Denning’s dictum, 
unless it chosé to disregard the binding character of the decision in 
that case. Donovan L.J. was quite prepared to view the proceedings 
as a form of co-operation between the two countries, but that effect 
could be given to such co-operation under the Aliens Order, 1958.7! 


The Times, August 15, 1962. 


65 
66 See below 

67 [1962] 3 All E.R. 641 at p. 665. See above. 
68 [1962] 3 All E.R. 641 at p. 667G. 

69 [1962] 3 All E.R. 641 at p. 666A. 

70 [1962] 8 All E.R. 641 at p. 661B. 

71 [1962] 3 All E.R. 641 at p. 666B. 
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It is submitted that such co-operation by one country to another to 
see that a convicted spy does not escape punishment is what is 
commonly understood to be extradition. 


LEGAL Arp 


The reason why no further appeal on Dr. Soblen’s behalf was 
brought to the House of Lords was simply lack of cash. There 
were of course plenty of grounds for such appeal. The Legal Aid 
Committee, however, to whom application was made during the 
hearing of the case in the Court of Appeal refused to grant a legal 
aid certificate in respect of those proceedings on the grounds that it 
would not be reasonable in all the circumstances to grant such a 
certificate. As a result Dr. Soblen’s counsel and solicitor received 
no fees at all for all the work they had done in preparing and arguing 
his case before the Court of Appeal. Without legal aid it was just not 
possible to bring a further appeal to the Lords. Refusal of legal aid 
in the circumstances appears to be incomprehensible. The case 
raised fundamental issues which ought in the public interest, and in 
that of Dr. Soblen, to have been authoritatively resolved. This was 
particularly so because in the light of the Duke of Chateau Thierry’s 
case, binding on the Court of Appeal, it was arguable that only the 
House of Lords could help Dr. Soblen. 


CLASSIFICATION OF Hasras Corpus PROCEEDINGS 


The refusal of legal aid might not have been so serious from Dr. 
Soblen’s point of view had not his case been treated throughout as 
a civil application for habeas corpus. Had it been treated as a 
criminal case, appeal could have been brought directly to the House 
of Lords from the Divisional Court without having to go first of all 
to the Court of Appeal. This is the effect of the Administration of 
Justice Act, 1960," which gave for the first time a right of appeal 
in criminal habeas corpus proceedings. Oddly enough it would 
have been more consistent with their argument that the case 
involved an unlawful extradition had Dr. Soblen’s legal advisers 
treated his application for habeas corpus as criminal. It has long 
been held that habeas corpus proceedings to challenge the validity 
of extraditions are criminal. Lord Simon L.C. reviewing the 
decisions on the classification of habeas corpus proceedings into civil 
and criminal said in Amand v. Home Secretary 15: 
“ It will be observed that these decisions, which I accept as 
correct, involve the view that the matter in respect of which the 
accused is in custody may be ‘ criminal’ although he is not 
charged with a breach of our own criminal law, and [in the 


72 The Guardian, August 80, 1962. See also the Tegel Aid and Advice Act, 1949 
(12 & 13 Geo. 6, o. 51), s. 1 (6), and the Legal Aid (General) Regulations, 
1962 (S.I. 1962 No. 148), reg. 8. 

78 8 & 9 Eliz. 2, c. 65, ss. 1 and 18. 

t Eo p. Woodhall (1888) 20 Q.B.D. 832; R. v. Briston Prison (Governor of) 
ex p. Savarkar [1910] 2 K.B. 1086. 75 [1948] A.C. 147 at p. 156. 
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case of the Fugitive Offenders Act] although the offence would 
not necessarily be a crime at all if committed here. It is the 
nature and character of the proceedings in which habeas corpus 
is sought which provide the test. If the matter is one, the 
direct outcome of which may be trial of the applicant and his 
possible punishment 7° for an alleged offence by a court claiming 
jurisdiction to do so, the matter is criminal.”’ 


The direct outcome of Dr. Soblen’s application was that he was to 
be returned to the United States of America where he would be 
punished for a crime. Hence it would appear to be at least probable 
that the proceedings should have been treated as criminal. 

Had the case in fact been classified as criminal the problem 
might well have arisen whether the Crown was entitled to privilege 
from discovery of documents. In Duncan v. Cammell Laird, Lord 
Simon L.C. made it clear that the decision as to privilege in that 
case was confined to civil proceedings.” Further in 1956 the Lord 
Chancellor had undertaken to limit claims to Crown privilege in 
criminal cases."® Although such an undertaking would not have 
been legally binding there is still some uncertainty as to the extent 
of Crown privilege in criminal proceedings in contrast to civil 
proceedings where the rule is that laid down in Duncan v. Cammell 
Laird. 


CoNCLUSIONS 


Dr. Soblen’s case raised two important issues, namely the relation 
of extradition to deportation and the legal status of prisoners in 
foreign custody in transit through the United Kingdom. Unfortu- 
nately neither issue has been illuminated by the decisions of the 
Court of Appeal, and many people have been left with the impression 
that much less than justice was done in this case. The present 
position with regard to the issues raised appears to be as follows: 

1. If an alien present in this country is also a fugitive criminal 
this does not in any way limit the powers of the immigration 
authorities or the Home Secretary under the Aliens Order to refuse 
him leave to land, to order his removal by the carrier concerned or 
to deport him.*° 

2. If a request has been made by a foreign state for the surrender 
of the fugitive criminal this does not affect the powers given under 
the Aliens Order, at least provided these powers are not exercised 
in response to such foreign request. There is here clearly an overlap 


76 It is submitted that Lord Simon intended to say '' trial of the applicant or his 
ssible punishment.’’ . 

77 [1949] A.C. 624 at pp. 688-684: ‘‘. . . the practice, as applied in criminal 
trials where an individual's hfe or liberty may be at stake, is not necessarily 
the same.” 

78 197 H.L. Deb., col. 745 (June 6, 1956). 

79 Of. Anon., ‘‘ Crime and Crown Privilege ’’ [1959] Orim.L.R. 10-18. See also 
Professor J. O. Smith’s comment on the Soblen case in [1962] Orim.L.R. 
702: ‘If the privilege is not available in criminal proceedings . . . why should 
the Crown be able to rely on it ın a habeas corpus case?” 

20 [1962] 3 All E.R. 641 at pp. 660, 665 and 667. 
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between the two powers (i.¢., to deport and to extradite). It has 
been suggested by the Indian Supreme Court in Muller v. Super- 
intendent, Presidency Jail, Calcutta, et al.*: that provided the 
fugitive criminal ‘“ leaves a free man,” i.e., is not placed directly in 
the custody of the police of the foreign state, that deportation 
exercised at the same time as a request for surrender has been 
received is lawful. 

8. Chateau Thierry’s case may be wrongly decided on the ground 
that it did not consider the effect of the Extradition Act, 1870, on 
the use of deportation to implement a treaty for the extradition of 
deserters. 

4. If the powers under the Aliens Order are in fact exercised in 
response to a request for surrender by a foreign country, and not 
because it is conducive to the public good in this country that they 
should be so exercised, the Duke of Chateau Thterry’s case is 
authority for the view that such exercise is still lawful. Donovan 
L.J. in Soblen’s case upheld the validity of such exercise in respect 
of refusal of leave to land. Lord Denning M.R. thought such 
exercise would be unlawful. 

5. The burden of proving that such exercise was taken in 
response to a request from a foreign state rests, according to Soblen’s 
case, on the alien but it is a burden which in practice the alien can 
rarely discharge. Even if he could discharge it Chateau Thierry’s 
case is authority for the view that this would make no difference. 

6. The practice of disguised extradition is widely used by many 
countries including the United Kingdom, where the provisions of 
the Aliens Order have been used to give effect to foreign requests 
for surrender. It seems to the writer that Dr. Soblen was the 
victim of disguised extradition from Israel and that on arrival in 
the United Kingdom, using the machinery first of refusal of leave 
to land, then an order to the carrier to remove him and finally a 
deportation order, an attempt may well have been made to secure 
his disguised extradition to the United States of America. 

7. Soblen’s case is authority for the view that provided the 
machinery of disguised extradition is resorted to, a prisoner in 
foreign custody will no longer be able to secure his release, by means 
of habeas corpus, if he passes through United Kingdom territory. 

Disguised extradition in its various forms is an evasion of the 
special statutory procedures laid down for extradition and as such 
ought to be unlawful. It may still be declared invalid by the 
House of Lords, but it is highly desirable that it should be expressly 
invalidated by an Act of Parliament, such as is patently long 
overdue, codifying the law and practice relating to the admission, 
exclusion, deportation and extradition of aliens.8? 


PauL O’Hieerns.* 
81 (1955) I.L.R. 497 at p. 499. 


82 Cf. Arthur Rogerson, '‘ Deportation '’ [1968] P.L. 805-882. 
* M.A., PH.D.; Fellow of Christ's College, Cambridge. 


FORBEARANCE TO SUE 
AND FORBEARANCE TO DEFEND 


Ir is an orthodox doctrine that consideration for a promise must 
consist either in a detriment to the promisee or in an advantage to 
the promisor, though these two elements are nearly always merely 
different aspects of the same thing.’ A slightly different emphasis 
appears in Pollock’s definition, whereby ‘‘ an act or forbearance of 
one party, or the promise thereof, is the price for which the promise 
of the other is bought, and the promise thus given for value is 
enforceable.” ? 

Among the detriments which have been recognised in a long 
series of cases as valuable consideration for a promise is the 
detriment consisting in the forbearance to exert a legal right; and 
one type of such a detriment is the forbearance of an actual or 
intending plaintiff to pursue his claim. Cheshire and Fifoot say * 
that “ in the modern law, the consideration in such cases is said to 
be the surrender, not of a legal right, which may or may not exist 
and whose existence, at the time of the compromise, remains 
untested, but of the claim to such a right.” Not every surrender 
whatsoever will do, according to these (and other) authors; they go 
on to suggest that “ a plaintiff who relies upon the surrender of a 
claim to support a contract must prove (i) that the claim is 
reasonable in itself, and not vexatious or frivolous; (ii) that he 
himself has an honest belief in the chance of its success; and (iii) 
that he has concealed from the other party no fact which, to his 
knowledge, might affect its validity.” These qualifications are said 
to result from the judgments in Callisher v. Bischoffsheim * and 
Miles v. N.Z. Alford Estate Co.” 

These discussions, like the cases upon which they are based, 
concentrate on the position of a plaintiff or intending plaintiff who 
furnishes consideration by forgoing his claim; one might have 

ted, on turning to the pages immediately following in the 
textbooks, to find the respective authors dealing with the position 
of a defendant who does the same thing by forgoing his defence, 
and one might have expected to read that, mutatis mutandis, the 
same principles and the same qualifications would apply. But in 
fact the subject of forbearance to defend is not to be found 
separately treated in English textbooks on contract at all; and when 
cases are dealt with, in which a defendant has in fact forborne his 


1 Treitel, The Law of Contract, p. 41. 

2 Pollock on Contracts, 18th ed., p. 188. 

8 The Law of Oontract, 5th ed., pp. 70-71. 
9 


4 (1870) L.R. 5 Q.B. 449. 5 (1886) 82 Ch.D. 266. 
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defence, they are found, not in association with the topic of 
forbearance to sue, but in a different chapter altogether, in which 
the central point of interest is rather the question whether a debt 
can be satisfied by the payment of a lesser sum. Thus, all the 
cases in the Foakes v. Beer ° complex are separated from those in 
the Callisher v. Bischoffsheim complex; and no connection between 
the two areas is hinted at by the textbook writers (or by the judges), 
though in fact the former are cases in which the debtor, as well as 
doing something for the creditor which he was in any case bound to 
do (e.g., paying part of a debt), also forbore to defend the creditor’s 
claim. 


It seems to be taken as settled since the decision in Foakes v. 
Beer that the rule in Pinnel’s case 7 is the law of England, viz., that 
(to use the words of the latter case) ‘ payment of a lesser sum in 
satisfaction of a greater cannot be any satisfaction for the whole,” 
and that a party doing part of what he is already obliged to do 
offers thereby no consideration for the forbearance of the other 
party to press for full satisfaction. Of course it happens every day 
in business that men in fact “ settle ” for a sum which is less than 
that owing to them; they are often glad to receive without a struggle 
half of what they might have claimed at law; and this is so quite 
apart from the circumstances of a formal insolvency and a compo- 
sition involving several creditors (to which special rules apply). 
Pinnel’s case, accordingly, is a hindrance to business convenience, 
and the statutory aþolition of the rule has been recommended by the 
Law Revision Committee.8 It is said by modern writers ° that the 
recently emerged doctrine of quasi-estoppel 1° goes some distance 
towards remedying the inconvenience, inasmuch as it provides a 
defence in equity against someone seeking to enforce a right which 
he has led another party to believe will not be enforced; but the 
principle of quasi-estoppel can be used only in defence, not in 
attack,’? and does not do away with the need for consideration 
where this is a part of the cause of action. 

This being so, it may be worth looking more closely at the 
situation envisaged in the Foakes v. Beer or Pinnel type of case, 
and seeing whether, on a realistic construction of the facts, it may 
be possible to find an element amounting to consideration which 
previously has been thought to be missing. 

The matter may best be approached by looking at the simplest 
kind of Pinnel situation (Foakes v. Beer is slightly complicated by 
the fact that the action was really based on a claim for interest on 


6 (1884) 9 App.Cas. 605. 

7 (1602) 5 Co.Rep. 117a. 

8 (1087) Cmd. 5449, para. 50 (8) (Sixth Interim Report). 

9 e.g., Anson on Contract (21st ed., by A. G. Guest), p. 101; Cheshire and 
Fifoot, 5th ed., p. 81 et seq. 

10 See Central London Property Trust, Ltd. v. High Trees House, Ltd. [1947] 
K.B. 180. 

11 Bee Combe v. Combe [1951] 2 K.B. 215. 
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a judgment debt which had itself been satisfied in full; and because 
the construction of a document was involved). We may say that 
A owes B £100 under a contract of sale, or of loan, or as money 
had and received by A to B’s use, or on any like basis. A owes B 
£100, there is a debt of £100 between A and B: this looks, at first 
sight, like a fundamentally simple, impermeable situation. But 
what does it mean in the context of our legal system, as distinct 
from our casual observation that the debt appears to exist? It 
means this: that B is entitled to sue A for £100 on a cause of action 
recognised by English law, that he will very likely recover judgment 
for £100 against A, and that he may then perhaps be able to execute 
that judgment. On the plane of hard reality (which it can scarcely 
be public policy to ignore), then, B’s right is not comprehensively 
described by calling it a right to £100; it is a right to set in train a 
procedural machine aimed at recovering £100 (which anyone may 
do, even someone who is not owed anything), coupled with the 
probability (which on the other hand only a bona fide creditor 
enjoys) that the machine will extract £100 from A and transfer it to 
B. To put B’s position any more favourably than this, or any more 
absolutely, is to leave the field of legal reality and to enter that of 
pure jurisprudence. g 

B enjoys a probability of success; but only a probability, because 
the procedural machine which B may set in motion is not necessarily 
effectual in direct proportion to the righteousness of B’s case. 
Between the moment when B decides to pursue his claim at law 
and the moment when he hopes to receive a cheque for £100 (and 
his costs) from A’s solicitor, innumerable snags may intervene. B’s 
solicitor may procrastinate before issuing proceedings until the claim 
becomes statute-barred; there may be some fatal flaw in B’s 
pleadings; B may die before the case comes to hearing; his counsel 
may repeatedly fail to appear and the action may be struck out or 
dismissed for want of prosecution; B may be unable to produce 
satisfactory evidence of the debt because a witness dies, or lies; 
even after a favourable judgment there are the hazards of the appeal 
court; and after that, the hazards of the execution process, as 
uncertain as any other process of law.1? The law, it must not be 
forgotten, does not guarantee justice; and every legal practitioner 
has seen the best-grounded claims lawfully delayed, lawfully ham- 
pered, and perhaps even finally but lawfully frustrated. 

This fact becomes particularly important when looked at from 
the defendant’s point of view. He may know in his heart of hearts 
that he owes B £100; but he knows, too, that the law allows him to 
sit on the £100 until such time as B may succeed in operating the 


12 These considerations are independent of the possibility that the defendant may 

not have the means to satisfy judgment for the full amount claimed. To 

- recognise this possibility as being on the same level as the other hazards of a 

plaintiff's suit might mdeed be against public policy, as tending to encourage 
the fraudulent alienation of his property by a debtor defendant. G 
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machine of legal process against him. Under the law, furthermore, 
he is entitled to reap the advantage of any difficulties which chance 
or his own act may put in B’s path; and he is not penalised for his 
contumacious defence any more than is a bona fide defendant, 
against whom an order for costs will be just as regularly made, if 
he loses. He may file a defence denying the debt (this is done 
hundreds of times every day, merely to put the plaintiff “ on 
proof ”? of a debt which the defendant knows quite well exists: is 
this to be declared a fraud?). His counsel may cross-examine and 
confound B’s witnesses, may object to the production of documents, 
may apply to have the proceedings struck out or dismissed if they 
are not prosecuted expeditiously, or if B’s pleadings are defective. 
Even if judgment is recovered against A, A may appeal; and may 
thereafter test every step of the execution process. To say that A 
and his counsel have not a perfect legal right to do these things 
would again be to remove the discussion from the plane of reality: 
they are all done every day before every judge in the common-law 
world. 

Suppose, then, that the moment B issues proceedings for the 
recovery of £100 against A, A intimates that he will pay £80 
immediately if this is accepted in full settlement, and the action 
discontinued. B agrees. (This is the situation thought by the 
textbook writers to be unprotected at common law, though it arises 
every day.) A pays £80 to B; but this is not the only consideration 
he gives for B’s forbearance to press for the other £20. In addition 
to giving £80, he forbears to defend B’s action for £100, forbears, in 
other words, to subject B to the procedural risks (to say nothing of 
the trouble and worry and delay) which it is his legal Tight to inflict 
on B before B can hope to recover his £100. It can hardly be said 
that in this situation A (however morally blameworthy his attitude 
may be) has not receded from the position of defence which the law 
allows him, and has accordingly undergone a detriment; a detriment, 
moreover, which is merely the other aspect of the advantage which 
this forbearance affords to B. 

This being so, it seems that there may, after all, be an element in 
the Foakes v. Beer complex of cases which can reasonably and 
realistically be understood as consideration (or at least should be so 
understood); and, if that is true, there is no need to look either 
for a statutory amendment of the law or for its partial curing through 
the doctrine of quasi-estoppel. It is true that an English court must 
be slow to say that a decision of the House of Lords such as that in 
Foakes v. Beer was given per incuriam; but it ought not to be 
impossible to distinguish some business man’s Pinnel-like settlement 
in the future from Foakes v. Beer, on the ground perhaps that the 
undoubted right of Dr. Foakes to test a process of execution on the 
judgment, and his forbearance of that right, were not considered by 
the House at all. 
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It is to be noted again that the rights of a defendant (in civil 
cases no less than in criminal ones) are exercisable without regard 
to the defendant’s state of mind; and no court silences or obstructs 
the efforts of counsel appearing for a defendant merely because it 
may suspect that the defence is not being maintained in good faith. 
Ought not a plaintiff, then, to enjoy the same rights? Why may 
a plaintiff not issue what proceedings he pleases against whomsoever 
he pleases? The answer must be, if contact is kept with reality, 
that he may: but, of course, at his peril as to costs should he fail, 
and subject too to the practice controlling frivolous or vexatious 
litigation. 

This proposition might at first sight seem to be threatened (at 
any rate, in the context of forbearance to sue affording good 
consideration) from the quarter of Callisher v. Bischoffsheim. In 
that case, Cockburn C.J. said: 


“ Every day a compromise is effected on the ground that 
the party making it has a chance of succeeding in it, and if he 
bona fide believes that he has a fair chance of succeeding, he 
has a reasonable ground for suing, and his forbearance to sue 
will constitute good consideration. When such a person forbears 
to sue, he gives up what he believes to be a right of action, and 
the other party gets an advantage, and, instead of being 
annoyed with an action, he escapes hon the vexations incident 
to it. It would be another matter if a person made a claim 
which he knew to be unfounded and, by a compromise, derived 
an advantage under it: in that case his conduct would be 
fraudulent.” 
From these words (together with others in Miles v. N.Z. Alford 
Estate Co.) the qualifications outlined by Cheshire and Fifoot cited 
at the beginning of this article are said to flow. It is, however, 
necessary to construe such words against the background of the 
existing legal system, and not of an ideal (and impossibly effective) 
legal system; and one is surely not obliged to understand ‘‘ having 
a bona fide belief in a fair chance of success ” as meaning “* having 
a perfectly clear conscience as to the hundred per cent. righteousness 
of one’s claim.” It may just as easily mean “ having a pretty good 
idea that one’s case (exaggerated or doubtful though it may be) can 
perhaps be got upon its feet in court (and therefore may with luck 
have a chance of success).’’ 13 In fact, such an interpretation, if 
the words of Cockburn C.J. are law, is the only one reconcilable 
with what actually happens; since in not one of ten thousand cases 
does a plaintiff institute a claim which he knows to be wholly 
unfounded, while claims in negligence or defamation (or even in 
contract) are bought off daily by the hundred at their ‘‘ nuisance 


13 The words of Bowen L.J. in Miles v. N.Z. Alford Estate Co. (at p; 291) are 
more realistic and less emphatic on the point of good conscience: “‘It seems 
to me that if an intending litigant bona fide forbears a right to litigate a 
question of law or fact which it is not frivolous or vexatious to litigate, he does 
give up something of value." 
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value.” These are claims in which the plaintiff probably knows in 
his heart of hearts that in a world of perfect justice he ought not to 
succeed, or ought not to succeed as fully as he claims he ought, but 
knows also that in the existing legal system his case is just statable 
enough, has just enough foundation to create in his adversary’s 
mind the thought that perhaps it might succeed (nothing in this 
life being certain), and so to justify a settlement. The only kind of 
claim which should be thought so unfounded as to be fraudulent 
is, in fact, a fraudulent one; one in which the presentation of the 
plaintiff’s case to correspond with his pleadings would require 
straightforward perjury, which the other side would be unable to 
refute. But the forbearance to pursue any claim (short of a purely 
fraudulent one in this sense) ought to be held to be good 
consideration, and ought, in reason, to be treated on the same basis 
of principle as that just outlined with regard to a forbearance to 
defend.'* 
J. M. KeLLY.* 


14 No discussion is necessary on the subject of the fraudulent defence; this 
possibility is irrelevant to the foregomg considerations. The defendant in a 
civil (or criminal) matter does not (as a rule) have to prove anything; his 
defensive position consists in yang able to test every Tink in his adversary’s 
chain while awaiting the proof of his adversary’s case; and in being lawfully 
entitled to dismissal (or acquittal) if one of these links should snap under the 
test. 

*M.A., B.LETT., DB.JUR.; Barrister-at-Law (King’s Inne, Dublin), Fellow and 
Lecturer in Law, Trinity College, Oxford. 


T THEORIES OF PUNISHMENT IN 
THE COURT OF CRIMINAL APPEAL 


In 'a preliminary discussion of the aims of sentencing, the Inter- 
departmental Committee on the Business of the Criminal Courts * 
drew attention to the fact that “ sentencing is becoming a more 
complex task.” ? The old idea that the sentence was right if it was 
proportionate to the offender’s culpability was no longer an answer 
to the problems facing the sentencer: modern ideas on the objects 
of punishment frequently required a difficult choice between a 
sentence reflecting the gravity of the offender’s crime, and one which 
would serve some other purpose. The Committee appeared to 
recognise five principal theories or objects of sentencing: 


(1) To fit the punishment to the crime—the retributive or 
denunciatory theory of punishment. 

(2) To deter potential offenders by example from committing 
the same offence—general deterrence. 

(8) To deter the particular offender from offending again— 
specific deterrence. 

(4) To prevent the particular offender from injuring society 
again, by incarcerating him for a long period—the preventive 
theory. 

(6) To enable the offender to take his place as a responsible and 
law-abiding member of society—the rehabilitative theory. 


This article is an attempt to analyse the part these theories play 
in the sentencing policy of the Court of Criminal Appeal as revealed 
in the decisions of that Court on appeals against sentence in recent 
years. The theories mentioned above are discussed in the abstract 
only so far as such discussion is necessary to clarify the examination 
of the cases, and no attempt is made to evaluate them. 


Tue RETRIBUTIVE THEORY 


The essence of the retributive theory of punishment has been well 
described by Professor Hart: 
‘¢ This older conception of punishment is sharply distinguished 
from mere social hygiene: it does not make primary, as modern 
thought does, the reduction of crime or the protection of society 
from the criminal; instead it makes primary the meting out to 
a responsible wrongdoer of his just deserts.”’ * 


1 Report, Cmd. 1289 (1961). 
2 Report, Ch. 9, paras. 257-262. 
8 Punishment and the Elimination of Responsibility, Athlone Press, 1962, p. 1. 
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The same concept was recognised by the Interdepartmental 
Committee: 
“ The primary objective was to fix a sentence proportionate 
to the offender’s culpability, and the system has been loosely 
described as the ‘ tariff system.’ The facts of the offence and 
the offender’s record were the main pieces of information needed 
by the court, and the defence could bring to notice any 
. mitigating circumstances.” ¢ 
The notion of “ just deserts,” or the sentence proportionate to 
the offender’s culpability, involves two aspects, which may for 
convenience be described as the positive (denunciation) and nega- 
tive (just proportion) aspects. The positive aspect requires that 
the offender should receive a sentence which adequately reflects the 
gravity of his offence in the view of society as represented by 
the courts; in other words, the sentence must not be too short. 
The negative aspect requires that the offender should not receive a 
sentence which is heavier than that justified by his offence—the 
sentence must not be too long. It will be convenient to observe 
this distinction in examining the decisions of the Court. 


Denunciation 


Although the denunciatory aspect of the retributive theory is clearly 
an underlying assumption of many decisions of the Court, it is 
unusual for the Court to refer to it expressly. For this reason, it 
is often impossible to distinguish its operation from that of the 
theory of general deterrence. However, the Court occasionally 
makes clear its reliance on the idea of denunciation. The most 
well-known recent case illustrating this is R. v. Blake.’ The 
appellant * had pleaded guilty to five separate offences under the 
Official Secrets Act, and was sentenced on each count to fourteen 
years’ imprisonment, the sentences on the first three counts to run 
consecutively. The total sentence was thus one of forty-two years’ 
imprisonment. The Court refused leave to appeal against this 
sentence. Hilbery J. said: 

“c It is of the highest importance; perhaps particularly at the 
resent time, that such conduct should not only stand con- 
emned, should not only be held by all ordinary men and 

women in utter abhorrence but also should receive when 

brought to justice the severest possible punishment. This 
sentence had a threefold purpose. It was intended to be 
punitive, it was designed and calculated to deter others, and 

it was meant to be a safeguard to this country.” 
The language of the first part of this passage is a frank appeal to 
the denunciatory theory. An equally clear appeal to this idea, but 


4 Report, para. 257. 6 [1961] 8 AIL E.R 125. 

6 The term “appellant '’ is used throughout to avoid confusion, and no distinc- 
tion is made between appeals and applications for leave to appeal refused by 
the full Court. 
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on a different plane, is found in the case of a young couple who had 
respectively forged and uttered a false document purporting to be 
a form of parental consent to their marriage. Upholding sentences 
of three months’ detention for each of them, the Court said that it 
was anxious to see that “ a case of flagrant disobedience and flouting 
of the law was suitably dealt with.” 7 

Apart from these unusual cases, the idea of denunciation 
probably plays a significant part in two areas of sentencing policy 
where, although deterrence does not seem to be the main object of 
the Court, substantial sentences are upheld. Typical of the first of 
these groups of cases is that of the solicitor’s managing clerk who 
pleaded guilty to twenty-one counts of fraudulent conversion and 
similar offences, and asked for five hundred and thirteen similar 
offences to be taken into consideration. The offences, spread over 
thirteen years, involved £21,000. The Court, refusing leave to 
appeal against a sentence of six years’ imprisonment, said that the 
offences called for ‘‘ condign punishment.” 8 In a similar case 
involving a bank manager who admitted misappropriating over 
£15,000, the Court upheld a sentence of seven years’ imprisonment. 
It is clearly arguable that frauds by persons in such positions are 
so uncommon that the primary purpose of the sentences was not 
deterrence. The second group of cases which may be illustrations 
of the positive aspect of retribution involve sexual crimes against 
young children. The Court is generally willing to uphold severe 
sentences for this kind of offence,!® even for first offenders,*? and 
again the nature of the offence is such that deterrence is probably 
not the principal aim. The concepts of denunciation and deterrence 
are, however, so closely related that it is not possible to make a 
more definite distinction between their operation. 


Proportion 


The part played in the policy of the Court by the second aspect of 
the retributive theory, the negative aspect, is more easily identified. 
This aspect of the theory requires that the sentence should not be 
excessive in relation to the offence for which it is imposed, whatever 
useful purpose, such as the protection of society from a dangerous 
or persistent offender, might be achieved by a longer sentence. In 
relation to sentences of imprisonment, the insistence of the Court 
on just proportion appears in a large number of instances. Perhaps 
the clearest examples are those cases in which the trial court has 
wished to impose a sentence of preventive detention ™ but for some 


TR. ae and Jackson [1968] Crim.L.R. 864; The Times, October 
10, 1 

8 R. v. Coplin, The Times, April 8, 1964. 

® R. v. Ginger part (30) R. 140. 

10 e.g., R. V. Stewart 

11 e.g., R. v. Taylor [1963 Crim.L.R. 525. 

12 The application of the concept of just proportion to preventive detention is 
discussed below at p. 553. 
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reason has been unable to do so, and has imposed a sentence of 
imprisonment of equivalent length instead, although such a sentence 
could not be justified on the basis of the offence for which it is 
imposed. The Court has frequently held such a sentence to be 
wrong in principle. An example is R. v. Redmond."® The appellant, 
a man of 82, was qualified for preventive detention, but the notice 
of intention to prove previous convictions was defective and the 
trial court refused to act upon it, sentencing him instead to five 
years’ imprisonment. The offence for which this sentence was 
imposed was larceny of about £6. The Court considered that 
although a sentence of preventive detention might have been 
permissible, a sentence of imprisonment must be capable of 
justification in relation to the gravity of the crime for which it is 
imposed. Here the offence did not justify five years’ imprisonment, 
and the sentence was accordingly reduced to eighteen months. 
Similar action has been taken in a number of other cases.1*> A more 
recent example is R. v. Caine.** The appellant, a man of 89 with 
fourteen previous convictions, had been sentenced at Quarter 
Sessions to five years’ imprisonment for embezzlement of £21. The 
Court agreed that this sentence, being a sentence of imprisonment, 
was excessive in relation to the offence, which would have justified 
only two years at the most. However, the appellant was qualified 
for preventive detention, a form of sentence to which the concept of 
just proportion is not fully applied. The Court had often laid down 
that the minimum sentence of preventive detention should be seven 
years, except in the case of an old man. The appellant’s sentence 
was accordingly varied to seven years’ preventive detention. 

A similar principle has been adopted since the Criminal Justice 
Act, 1961, came into force, in the context of offenders under the 
age of 21. One of the changes introduced by this Act is the 
restriction of the power of the courts to sentence youthful offenders to 
imprisonment for terms of more than six months and less than three 
years. Those who would previously have been sentenced to a term 
of imprisonment between these limits must now, with certain 
exceptions, be sentenced to Borstal Training.” On a number of 
occasions a trial judge has taken the view that a particular offender 
in the relevant age group should receive a sentence of imprisonment 


18 (2068) Orim.L.R. 874. 

14 He would now be regarded as too young. See the Practice Direction reported 
at [1962] 1 All E.R. 671. 

15 R. v. Malone [1959] Crim.L.B. 61; R. v. Smidt [1959] Crim.L.R. 219; 
R. v. Connell [1959] Crim.L.R. 373; R. v. Connolly [1959] Orim.L.R. 530; 
R. v. Gould and Sims [1959] Orim.L.R. 597; R. v. Pond [1959] Crim.L.R. 
867; R. v. Cairns [1960] Crim.L.R. 215; R. v. Reid [1960] Orim.L.R. 276; 
R. v. Rankin, The Times, March 80, 1960; R. v. Byrne [1961] Crim.L.R. 
865; R. v. Pears, The Times, March 26, 1968; R. v. Robins [196 Orim. L.R. 
588. See also R. v. Blakemore [1963] Orim.L.R. 298. 

16 The Times, June 20, 1962. The report at [1968] Crim.L.R. 68 is inaccurate. 
The case 18 criticised at [p963] Cnm.L.R. 735. 

11 The effect of the Act on the sentencing policy of the Court is discussed by the 
present writer at [1963] Orim. L.R. 538. 
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rather than Borstal Training, either because of the nature of the 
offence or the personal characteristics of the offender, and has 
therefore passed a sentence of three years’ imprisonment for an 
offence which before the Act would have been considered to merit 
no more than two years. In these cases the Court has varied the 
sentence to Borstal Training,’® or to a shorter sentence of 
imprisonment where this is possible under the 1961 Act.° 


Estimating the gravity of an offence 

In determining what sentence satisfies the concept of proportion 
in a particular case, the Court has regard to the nature of the offence 
itself and the circumstances immediately surrounding it, but not 
the previous history of the offender. -Thus apart from the legal 
nature of the offence the Court will consider such factors as the 
degree of violence used,?? the amount of property stolen,** the 
relationship of the offender to the victim,” the fact that the offender 
has misused a position of trust,’ and the degree of premeditation, 
in determining what a just sentence would be. The result is a 
maximum figure, which will not normally bear any relationship to 
the statutory maximum for the offence except that the sentence in 
a case which is not a particularly bad example of the particular kind 
of offence must be sufficiently lower than the statutory maximum 
to allow for more serious examples of the same offence to be 
adequately distinguished.2* This maximum figure may not be 
exceeded because of the previous convictions of the offender, even 
though there is an apparent need to protect society from him, except 
by using a sentence of preventive detention (for which of course 
the offender must be eligible), or, in cases where rehabilitation is the 
court’s aim, Borstal or corrective training.*® Sentences of imprison- 
ment must conform to this maximum.?’ However, the Court may 
allow for mitigating factors such as the previous good record of the 
offender,?® or that the offence was committed in a moment of 


18 The leading case is R. v. Lowe [1964] 1 All H.R. 116; [1964] Crim.L.R. 487; 
The Times, March 18, 1964. Other instances are R. v. Brown [1964] 
Orim.L.R. 418; The Times, March 18, 1964; R. v. Angell [1964] Crim.L.R. 
553 and R. v. Cronin [1964] Crim.L.R. 881. In the last case the appelant 
was eligible for a sentence of eighteen months’ imprisonment under one of the 
exceptions to the three-year rule, and the Court substituted a sentence of 
eighteen months. 

19 R. v. Cronin, last note. 

20 6.g., R. v. Fallon, The Times, May 7, 1968; R. v. Toomey, The Times, March 
8, 1964. 

21 e.g., R. v. Coplin, above note 8; R. v. Ginger, above note 9. 

22 e.g., R. v. Marriott [1968] Crim.L.R. 447. 

23 ¢.9., R. v. Fell [1963] Crim.L.R. 207. 

24 6.9g., R. v. Higgs [1966] Crim.L.R. 889; R. v. Ryall [1962] Crim.L.R. 853. 

25 R. v. Austin [1961] Orim.L.R. 416. 

26 The best illustration of this principle is R. v. Boardman; R. v. Powis [1958] 
Crim.L.R. 626, discussed by G. L. Williams at [1968] Orim.L.R. 784. 

27 The use of life imprisonment as an indeterminate sentence in cases of mental 
disturbance is not regarded by the Court as an exception to this principle. The 
point is discussed below, p. 561. 

28 e.g., R. V. Evans [1068], Orim.L.R. 61. 
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desperation, or that the offender has in the past made efforts to 
rehabilitate himself after convictions at an earlier stage in his life,®° 
and make an appropriate reduction from the * just maximum ”’ for 
the offence.: However, the Court does not take the view that an 
offender is entitled as of right to a reduction in sentence because of 
the presence of a factor normally regarded as going in mitigation; 
where, for instance, deterrent sentences are clearly called for, 
mitigating factors may be ignored and a sentence equal to the “‘ just 
maximum ” will be upheld. Thus in a serious case of armed 
robbery, the Court said that there was no need to discriminate 
between the offenders on grounds of age or record, as a deterrent 
sentence was necessary.®? A deterrent sentence must not, of course, 
exceed the ‘‘ just maximum ”’ for the offence.™ 


Sentences other than imprisonment 


It has already been mentioned that the concept of just proportion 
is not fully applied to sentences of Borstal Training, corrective 
training and preventive detention. These sentences are designed to 
free the courts from the restrictions of the theory of proportion and 
to make it possible to pass sentences, in cases’ where these forms of 
sentence are available, involving detention for a period longer than 
the sentence of imprisonment which would have been justified by 
the offence. The notion of just proportion has not been entirely 
eliminated from the use of these sentences, however, although it is 
no longer a dominating factor. 


Borstal Training 


The point is illustrated in the context of Borstal Training by 
three cases. In one the Court varied a sentence of Borstal Training 
to a probation order for three years. The appellant was thought to 
to be a person who would find himself in very serious trouble unless 
he pulled himself together. However, the triviality of the offence— 
Jarcency of 8s. from a friend—was such that he could be given 
another chance.** Here the Court appears to have rejected Borstal 
Training, although the appellant might have derived some benefit 
from it, on the grounds that the sentence was disproportionate to 
the offence. In other cases this factor has been outweighed by other 
considerations. In one instance, a youth had been sentenced to 


29 e.g., R. V. Judd [1959] Crim.L.R. 596. 

80 6.9., R. v. Hartridge [1958] Orim.L.R. 558; R. v. Judd [1959] Crim.L.R. 
596; R. v. Mothe [1968] Cnm.L.R. 65; R. v. Brighton [1963] OCrim.L.R. 64. 

81 Some estimate of the weight given to particular mitigati ee may be 
made ‘on the basis of cases involving more than one offender. See the 

resent writer at [1964] Crim.L.R. 22. 

82 R. v. Curbishley [1064] Orim.L.R. 655; The Times, May 14, 1964. For the 
operation of the same principle in relation to less serious crimes see R. v. 
Smith [1968] Crim.L.R. 5286; R. v. Gosling, The Times, March 24, 1964. 

88 ¢.g., R. v. Stolarska [1962] Orim.L.R, 411. 

34 R. v. Kempton [1959] Crim.L.R. 64. 
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Borstal Training for larceny of a glove. He had taken a motor- 
cycle combination without the consent of the owner and thrown 
away the glove which he found in the sidecar. The appelant had 
previously been on probation, and the probation officer’s report was 
to the effect that strict training, and supervision were required. 
The Court, conscious of the difficulty of the triviality of the offence, 
nevertheless upheld the sentence as being in the appellant’s 
best interests.*° In a similar case the appellant, a young woman, 
pleaded guilty to a trivial larceny, and was sentenced to Borstal 
Training. Although she had no previous convictions she had been 
in the care of the local authority and committed to an approved 
school as being beyond the control of the authority. The Court 
took the view that Borstal Training was essential in her own 
interests as the one chance of training her to be a useful citizen, and 
accordingly upheld the sentence, despite the fact that it appeared 
to be out of proportion to the offence if retributive ideas alone were 
considered.** It seems clear that although the idea of proportion is 
in the mind of the Court when considering Borstal Training, it will 
not normally prevent the Court from upholding a sentence of 
Borstal Training for a trivial offence where the appellant is clearly 
in need of training.*7 This position does not appear to have been 
affected by the Criminal Justice Act, 1961. 


Corrective training 


The same appears to be true of corrective training. In several 
cases the Court has set aside sentences of corrective training where 
the offence for which it was imposed was too trivial. In one the 
appellant had been sentenced to four years’ corrective training for 
stealing a blanket on a cold wet night when he was sleeping rough. 
Although his record was bad the Court took the view that the 
offence could not justify four years’ loss of liberty.28 In another 
a sentence of three years’ corrective training for larceny of a shirt 
and a pair of trousers was set aside,®* and in a third case the Court 
varied to eighteen months’ imprisonment a sentence of corrective 
training imposed for separate offences of house-breaking with intent 
and larceny of a pair of shoes on the ground that the offences did 
not justify a four-year sentence.t° The importance of just propor- 
tion in sentences of corrective training was discussed in a curious 
case where the appellant had been given at the trial the choice of 


85 R. v. Trigg [1961] Crim.L.R. 126. 

26 The view taken in one case that a sentence of Borstal Training should not be 
imposed where the statutory maximum sentence of imprisonment for the 
offence was less than the maximum period of detention involved in a sentence 
of Borstal Training, was subsequently abandoned. See R. v. James [1960] 
1 W.L.R. 812, explained in R. v. Amos [1961] 1 W.L.R. 808. 

87 R. v. Gall [1960] Crim.L.R. 640. 

38 R. v. Robinson [1955] Crim.U.R. 885. 

39 R. v. McCarthy [1955] 1 W.L.R. 856. 

40 R. v. Smith [1958] Crim.L.R. 571. 
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eighteen months’ imprisonment or three years’ corrective training 
(this period being the minimum practicable period of corrective 
training) and had chosen the sentence of eighteen months. The 
Court deprecated the practice of allowing the offender to choose his 
sentence and pointed out that as the purpose of corrective training 
was to redeem the offender while there was still hope, the fact that 
the last offence in a series did not itself justify a sentence of three 
years’ imprisonment was not a ground for refusing to consider 
corrective training unless the offence was extremely trivial.“ 
Sentences of corrective training have since been upheld for house- 
breaking and larceny of £2 5s.*? and shop-breaking and larceny of 
£12,** where the appellants’ characters and histories indicated that 
such a sentence was desirable. Admittedly, these cases involved a 
breaking in addition to the larceny, and it is possible that if simple 
larceny alone had been involved, sentences of corrective training 
would not have been upheld. 


Preventive detention 


In the case of preventive detention, the Court is clearly more 
ready to vary a sentence on the ground that the offence is too trivial 
than in the case of Borstal Training and corrective training. The 
reason is that it is easy to be reconciled to a disproportionate 
sentence when the sentence is intended as a benefit to the prisoner; 
but in the case of preventive detention, the prisoner does not stand 
to gain from the longer sentence, which is passed principally for the 
protection of the public. The Court has thus frequently set aside a 
sentence of preventive detention where the offence for which it was 
imposed was so trivial that the sentence was hopelessly out of pro- 
portion to the offence. In one such case the appellant had been 
sentenced to seven years’ preventive detention for larceny of a pair 
of shoes, value 82s. The Court varied this sentence to eighteen 
months’ imprisonment, saying that although the appellant would 
probably turn to crime as soon as he was released from prison, a 
sentence of seven years’ preventive detention was excessive in rela- 
tion to the offence. For the same reason on another occasion the 
Court reduced to two years’ imprisonment a sentence of eight years’ 
preventive detention imposed for larceny of 148. from the appellant’s 
own gas meter. Other offences involving £15 had been taken into 
consideration.*® There are other similar cases.“* On the other hand, 


. Funnell [1959] Crim.L.R. 870. 
. Stephens [1 ] Orim.L.R. 687. 
. Chipchase [1982] 1 W.L.R. 291. 
. Jenner [1956] Crim.L.R. 495. 
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45 v. Grimwood [1958] Crim.L.R. 408. 

46 R. v. Brown ] Crm.L.R. 457; R. v. Slater [1968] Crim.L.R. 828; R. v. 
Palmer abe) Crim LR: 815; R. v. Kavanagh [1959] Orim.L.R. 62; R. v. 
Ashwo [1959] Orim.L.R. 867; R. v. Moulton [1959 Orim.L.R. 787; R. v 


Greenacre cash) Crim.L.R. 874; R. v. MoCarthy [1950] Crim.L.B. 220; 
R. v. Shotton, The Times, January 15, 1960; R. v. Bullock [1958] Crim.L.R. 
627. 
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the history of the appellant is sometimes such that despite the 
triviality of his offence the Court feels obliged to uphold a sentence 
of preventive detention for the protection of the public. Thus a 
sentence of nine years’ preventive detention was upheld in the case 
of a man apparently suffering from some form of mental disorder 
who persistently stole candlesticks—he had pleaded guilty to such 
an offence, and to larceny of a bicycle, and asked for eighty-two 
similar offences to be taken into consideration.*7 On another 
occasion a sentence of ten years’ preventive detention was upheld 
in the case of a woman of 51 who had pleaded guilty to two offences 
of * shoplifting ” involving a dressing gown, a pair of trousers and 
some stockings. The appellant had twenty-seven previous convic- 
tions for similar offences, and had committed the present offences 
very shortly after her last release from prison. The Court considered 
that a reduction in her sentence would mean that she would begin 
shoplifting again immediately on being released from prison.* 
This case can scarcely be distinguished from those mentioned earlier 
where the sentence was varied, but presumably the Court considered 
the need for protecting the public in this case to outweigh 
the objection to the sentence on the grounds that it was 
disproportionate. 

It is clear that an offence will not be considered too trivial for a 
sentence of preventive detention merely because it would not justify 
a sentence of imprisonment of equivalent length. It seems that an 
offence will not be considered too trivial to justify preventive 
detention if it would in normal circumstances justify a maximum 
sentence of about eighteen months to two years’ imprisonment. 
In so far as there is a “‘ tariff system ” in the context of preventive 
detention, it is a different tariff from that applicable to cases of 
imprisonment. 


THE THEORY OF GENERAL DETERRENCE 


The second object of the sentencer recognised by the Inter-depart- 
mental Committee was that of deterring potential offenders from 
committing crimes of a kind similar to that for which the sentence 
is now imposed. This object of sentencing is closely connected to 
the retributive theory of punishment: as the Committee pointed 
out *® the courts proceed on the assumption that general deter- 
rence will be achieved by fixing a sentence proportionate to the 
offender’s culpability. However, the Committee added “ occasion- 
ally the need to deter others is regarded as so pressing that it 
becomes the dominant consideration and the Court passes a sentence 


47 R. v. Downham [1958] Orim.L.R. 760. Buch a case could now be dealt 
with under the Mental Health Act, 1959. See R. v. Harrison [1963] 
Crim.U.R. 709 and the cases discussed at p. 561, below 

48 R. v. Maher [1958] Crim.L.R. 244. See also R. v. Fanthorpe [1961] 
Crim.L.R. 126. 

49 Para. 280 
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which is specially designed to be exemplary.” It is on the basis 
of this kind of case that an estimate of the significance of the idea 
of general deterrence in the policy of the Court of Criminal Appeal 
can be made. 

There are a number of areas of criminal activity where the 
sentencing policy of the Court is clearly dominated by the need to 
emphasise that certain kinds of conduct will be met with heavy 
sentences. The kind of conduct which attracts this approach will 
usually be distinguished by the nature of the offence concerned, or 
by the nature of the offender. Occasionally, the Court is concerned 
to afford particular protection to some kind of interest which is 
especially vulnerable to criminal activity. 


Robbery 


Two kinds of criminal offences, which commonly attract heavy 
sentences for deterrent purposes are robbery and rape. That the 
emphasis is on deterrence in cases of robbery is made clear by the 
frequent references in the judgments of the Court to the need to 
deter, and by the fact that in cases of these offences the Court is 
less ready than in others to give weight to factors which would 
normally be regarded as going in mitigation. Thus the young man 
under the age of 21 who commits a violent robbery will not normally 
escape a heavy sentence of imprisonment even though a period of 
training would be in his best interest,°° and the adult first offender 
receives similar treatment.” In a number of recent cases the Court 
has stressed the need for deterrent sentences in cases of violent 
robbery. In R. v. Kelly * the Court upheld a sentence of nine 
years’ imprisonment for a robbery with violence, saying that this 
type of crime was‘ prevalent and a deterrent sentence which took no 
account of the needs of the individual offender was justified; in 
R. v. Curbishley sentences of fifteen years’ imprisonment were 
upheld for a number of men involved in an attack on a bullion van, 
the Court holding that the need for deterrent sentences outweighed 


50 The strongest example before the Criminal Justice Act, 1961, is R. v. Stewart 
[1961] Crim.L.R. 844, where a youth of 16 lost his appeal against a sentence 
of three years’ imprisonment for robbery with violence. Although the Court 
was prepared to accept that a period of training would be in the best interests 
of the appellant, it considered that a substantial sentence of imprisonment was 
necessary to show young men that they could not commit this kind of offence 
with impunity, Other examples include R. v. Epperson, The Times, May 28, 
1057; R. v. Fitsgerald, The Times, October 14, 1958; R. v. Wood, The 
Times, April 9, 1959; R. v. Naif [1068] Crim.L.R. 65. The Criminal Justice 
Act, 1961, raises the minimum age for impmsonment to 17, but permits 
sentences of imprisonment of three years and over. The policy of the Court 
in relation to robbery committed by Jog offenders is therefore not affected 
except in the case of offenders under 17. See R. v. Hsgo [1964] Crm.L.R. 785. 

51 See R. v. Lowe [1954] Crim.L.R. 886; R. v. Jawtts and Blechman [1963] 
Crim.L.R. 180; R. v. Downey [1968] Crim.L.R. 65. 

52 The Guardian, October 9, 1968. 

58 [1964] Crim.L.R. 555; The Times, May 14, 1964. 
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all considerations of age and record. Finally, in R. v. Hussey ™ 
the Court upheld sentences of thirty years’ imprisonment for a 
number of men involved in a highly organised ambush of a mail 
train in which over £2,000,000 was stolen and considerable violence 
used, saying that “ severely deterrent sentences were necessary .. . 
to demonstrate to others tempted to follow them into lawlessness on 
this vast scale that, if they are brought to trial and convicted, 
commensurate punishment will follow.” 


Rape 


In cases of rape, a pattern of sentencing similar to that in the 
robbery cases is found (except that the extremely long sentences 
for highly organised crimes are not found). Neither youth * nor 
previous good character ** induces the Court to avoid substantial 
sentences of imprisonment. Both points are illustrated in R. v. 
Watson ** where a youth of nineteen with no previous convictions 
had been sentenced to ten years’ imprisonment for the rape of his 
wife’s sister. The offence had been committed after an unsuccessful 
attempt by the husband to achieve a reconciliation with his wife, 
the marriage having broken up after the death of their baby. The 
Court accepted that the appellant was genuinely contrite, and 
reduced the sentence to six years’ imprisonment. 


Public Officials 


Just as these offences, among others,” generally attract sentences 
based on the need to make an example, so particular kinds of 
offenders attract similar kinds of sentences. This point can be 
illustrated by reference to cases concerning public officials who 
commit offences involving some abuse of their position. In this kind 
of situation the problem facing the Court is often acute, as the 
offence itself may be trivial and the previous character of the 
offender exemplary. Often, also, the consequences of the conviction 
in terms of loss of employment and pension rights may be disastrous 
for the appellant. However, the Court frequently finds that the 
need to pass a deterrent sentence outweighs these considerations. 
Thus in R. v. Newbold ® the Court refused an application for leave 
to appeal against two sentences of twelve months’ imprisonment 
consecutive passed in respect of two offences under the Prevention 


54 The Times, July 9, 1964. 

53 e.g., R. v. Rothwell bec Cnm.L.R. 418. 

56 ¢.g., R. v. Machin ] Orim.L.R. 844. 

5T p962] Crim.L.R. 788. 

58 Öther offences which tend to attract deterrent sentences are living on immoral 
earnings of prostitution (sse especially R. v. Frendo [e] Crim.L.R. 671; 
R. v. MoKay [1961] Crim.L.R. 880 and R. v. Norris [1962] Crim.L.R. 498) 
and safebreaking with explosives (R. v. Howes, The Times, March 24, 1968; 
R. v. Irome and Wharton poes] Crim.L.R. 584; R. v. Eminson [1968] 
Orim.L.R. 584; The Times, June 18, 1968). 

59 [1962] Orim.L.R. 497. 
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of Corruption Act, 1906. The applicant was the housing manager 
of a Coal Board Area, and had been provided in 1958 or 1954 with 
a sink unit value £50 and in 1956 or 1957 with a bath and other 
articles value £27, by a person with whom he had placed contracts 
on behalf of a public body. These articles had been provided free 
of charge. Despite the applicant’s age (52), his previous good 
character, the fact that the offences were isolated and had occurred 
several years before the trial, the.sentences were upheld. A deter- 
Tent sentence was considered necessary to ensure fair treatment by 
public bodies. A similar case involved a postman of forty-one with 
no previous convictions who had pleaded guilty to larceny of postal 
packets. The Court reduced his sentence from three to two years’ 
imprisonment in view of the fact that he had lost his pension rights, 
but pointed out that the offence was extremely serious. In another 
case a police sergeant pleaded guilty to receiving stolen property 
valued at £46 and was sentenced to five years’ imprisonment. The 
sentence was reduced on appeal to three years, but the Court 
declined to reduce it further because of the appellant’s position.* 


Professional Criminals 


A wholly different kind of offender who tends to attract a deterrent 
sentence is the professional criminal—the offender who has syste- 
matically engaged in a particular criminal activity as a means of 
obtaining a livelihood. The best illustrations are the cases involving 
abortionists. Where there is evidence that the appellant is a 
professional, substantial sentences are upheld. On one occasion a 
woman pleaded guilty to two counts of using an instrument to 
procure a miscarriage, asked for thirty-eight similar offences to be 
taken into consideration, and was sentenced to seven years’ imprison- 
ment. The Court said that as a professional abortionist she should 
be given a sentence which would be sufficient to deter others, but 
that even allowing for the deterrent aspect, the sentence could be 
reduced to five years’ imprisonment.®? More recently the Court 
upheld a sentence of five years’ imprisonment for an appellant who 
pleaded guilty to four counts of using an instrument and asked for 
thirty-five similar cases to be taken into consideration." The 
sentences in these cases may be compared to those in cases where 
the appellant was not a professional. In one such case where a 
woman of 54 pleaded guilty to manslaughter arising out of an 
attempted abortion, the evidence was that the act was done out of 
kindness, and there was no suggestion of payment; the Court took 
the view that the sentence of three years’ imprisonment was out of 


60 R. v. Summerton [1960] Crim.L.R. 276. 

s1 R. v. Hall [1958] Örım.L.R. 248. Bee also R. v. Smith, The Times, October 
22, 1968. 

62 R. v. Stolarska [1962] Crim.L.R. 411. 

e3 R. v. Larroque [1968] Crim.L.R. 62. See also R. v. Costi [1961] 
Orim.L.R. 888. 
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all proportion to the offence and reduced it to twelve months. 
In another case of “ amateur abortion °” the Court reduced to 
eighteen months a sentence of four years’ imprisonment passed on 
the appellant for using an instrument. The woman concerned was 
his fiancée, and there was no evidence that the appellant was a 
professional abortionist.** The emphasis on deterrence in cases of 
‘¢ professional ” criminals is not of course confined to abortionists— 
it appears in cases of larceny,® receiving ** and offences involving 
fraud. 


Offences against Police Officers 


The third use of deterrent sentences is to protect particular interests 
especially exposed to criminal activity. One such interest is the 
police officer. The Court will normally impose or uphold a substan- 
tial sentence of imprisonment where an offence of violence is 
committed against a police officer acting in the execution of his 
duty. Examples are R. v. Fagan and Fagan ® where the Court 
ordered senences of eighteen months concurrent for two assaults 
on police officers in the execution of their duty to run consecutively, 
thus in effect increasing the sentences to three years’ imprisonment; 
R. v. Donogue ® where a sentence of twelve months’ imprisonment 
for the same offence was increased to two years; and R. v. Kent," 
where the Court upheld a sentence of two years’ imprisonment for 
a youth of 17 who had used an air pistol with intent to resist arrest. 
In each of these cases the Court referred to the need for a deterrent 
sentence for the protection of the police officer. 

As has been shown, the chief difficulty with deterrent sentences 
is the conflict with rehabilitation and the consideration of individual 
factors which is necessarily involved. This conflict can be resolved 
only by a policy decision by the Court, based on the Court’s attempt 
to assess the needs of society at a particular time and to weigh those 
needs against those of the individual offender. The range of 
circumstances in which deterrent sentences are considered necessary 
accordingly varies from time to time, and the prevalence of a 
particular offence at a particular time ™ or even in a particular 
place 7? will lead to the use of deterrent sentences where previously 


64 R. v. Evans [1957] Crim.L.R. 638. 

65 R. v. Stratton [1957] Crim.L.B. 586. 

66 See R. v. Higgs [1986] Orim.L.R. 839. 

67 Bea R. v. Reyno G en Crim.L.R. 418; R. v. Cow [1968] Crim.L.R. 526. 

68 [1962] Crim.L.R. 495 ee also R. v. Drinkwater and Drinkwater, The 
imes, February 18, 1964. 


69 [1961] Crim.L.R. 838. 
70 [1959] Crim.L.R. 468. See also R. v. Lambert [1982] Orm.L.R. 645. 
71 e.g., lead stealing in the early 1950s. See R. v. Chambers (1952) 86 Cr App.R. 


104. The offences presently attracting deterrent sentences on account of 
prevalence sre organised robberies (above p. 556) and safebreaking with 
explosives (above note 58). 

72 e.g., R. v. Gosling, The Times, March 24, 1964, where a deterrent sentence 
was upheld because of the ea ser of meat thefts in Smithfield Market. 
According to evidence before the Court, the prosecution had had a marked effect. 
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they were not used. There is no real conflict between a deterrent 
sentence imposed because of the prevalence of a particular offence 
at a particular time or place and the concept of just proportion, 
provided that the sentence does not exceed the “ just maximum ”? 
for the offence (above). If it is accepted that mitigating factors not 
directly related to the offence itself-do not necessarily entitle the 
offender to a reduction from the ‘“‘ just maximum,” the imposition 
of a deterrent sentence is seen as a refusal to give weight to such 
factors, rather than an increase over the normal sentence for the 
kind of offence involved. l 


THe THEORY OF SPECIFIC DETERRENCE 


The aim of a sentence based on specific deterrence is to deter the 
particular offender who receives the sentence from offending again, 
as opposed to deterring potential offenders by the example of 
another, the object of general deterrence. It is probably true that 
a sentence passed to deter potential offenders is normally intended 
to deter also the particular offender, and that these two theories are 
not easily distinguishable in practice. In a few cases it is possible 
to distinguish and say that the Court’s object is general deterrence 
and not specific deterrence, the object of specifie deterrence, the 
reform of the particular offender, being more likely to be achieved 
by means other than the sentence chosen. In the majority of cases, 
this distinction cannot be made. Clearly, however, specific deter- 
rence is still an important idea in the sentencing policy of the Court. 
The theoretical basis of the typical intermediate sentence of 
imprisonment for offences such as ‘housebreaking is not normally 
easy to analyse, but it is probable that the theory of specific 
deterrence’ is one of the assumptions on which such sentences are 
based. i 

The theory of specific deterrence can be isolated, however, in one 
group of cases, those involving sentence of detention in a detention 
centre. This sentence is often used where the Court is faced with a 
young offender, usually with no previous convictions, who does 
not appear to be in need of training or guidance and is thus not 
suitable either for probation or Borstal Training. The sentence of 
detention in a detention centre provides a suitable alternative. One 
example is R. v. Cooper ™ where a sentence of Borstal Training 
was varied to one of three months’ detention. The appellant, a 
youth of 18, had pleaded guilty to assaulting a police officer. He 
had no previous convictions, and a good employment record. The 
Court considered that his offence was attributable to his association 
with undesirable persons and that a ‘“‘ short sharp punishment ”’ 
was all that was required. Similarly, in R. v. Cozens and Sawkins,™ 
the Court varied sentence of Borstal Training to three months’ 
detention; the appellants, youths of 18 and 19 of previous good 


78 [1959] Crim.L.R. 301. T4 [1950] Crim L.R. 876. 
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character and with good employment records, had pleaded guilty 
to stack-firing, an offence which the Court regarded as ‘f a senseless 
bit of mischief * rather than a symptom of developing criminal 
tendencies. There are other similar cases." 


Tue PREVENTIVE THEORY 


The essence of the preventive theory is simply that the offender 
should be detained in custody for a long period of time, in order 
to prevent him from committing further offences during that period. 
The length of the period of detention is calculated not on the basis 
of the culpability of the offender in respect of the offence for which 
he has been sentenced, but with regard primarily to the need to 
protect the public. This theory is of course a flat contradiction of 
the theory of ‘‘ just proportion.”’ 

It has already been shown that this theory does not commend 
itself to the Court where sentences of imprisonment are concerned. 
A sentence of imprisonment must be capable of justification on the 
basis of the offender’s culpability for the offence for which the 
sentence is imposed; it is considered wrong in principle to impose a 
sentence of imprisonment which is disproportionate to the offender’s 
culpability, even though it is intended to protect society from the 
persistent criminal habits of the offender. However, in one context, 
Parliament has made provision for preventive sentences inconsistent 
with the concept of proportion by providing the sentence of 
preventive detention for certain kinds of persistent offenders.”® It 
has already been shown that although the aim of this sentence is to 
release the courts from the restrictions of the retributive theory, 
a modified version has been introduced into the practice of the 
Court in the use of preventive detention. The dislike of the court 
for the preventive theory is further illustrated by the fact that it 
has developed restrictions on its use additional to those created by 
Parliament. Thus, although the statute specifies 80 as the 
minimum qualifying age, the Court automatically varies any 
sentence of preventive detention where the offender is less than 85.77 
Although the statute merely specifies sentences on two occasions 
of Borstal Training, corrective training, or imprisonment, the 
Court insists on a previous sentence of more than three years’ 
imprisonment before it will uphold a sentence of preventive 
detention. Similarly, a period of twelve months without conviction 
immediately preceding the present conviction, or in the recent past, 
is normally regarded as a disqualification for such a sentence. 


15 See R. v. Dean, Charnock £ Joynt [1969] Crim.L.R. 801; R. v. Thorley [1959 
Orim.L.R. 496; R. v. MoGeady [1959] Cnm.L.R. 598; R. v. Lowe 9604 
Crim.L.R. 598. 

18 Criminal Justice Act, 1948, s. 21. 

7 For the current practice of the Court, see the Practice Direction at [1962] 1 
All E.R. 672. For cases ulustrating the erage in the text, and the two 
propositions following immediately, see ] Crim.L.R. 248-249, notes 
21 to 25. 
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It will readily be seen that the implementation of the recom- 
mendation of the Advisory Council on the Treatment of Offenders 
in their report of preventive detention would require a fundamental 
revision by the Court of its position in relation to preventive 
sentences which exceed the maximum permissible on a retributive 
basis.7® The Advisory Council would substitute a long term of 
imprisonment for the present sentence of preventive detention, 
which would be abolished. While this change would have certain 
advantages, the abolition of the formal distinction between sentences 
of preventive detention and sentences of imprisonment would 
increase the appearance of disparity between two persons who are 
sentenced for similar offences, one on & culpability basis and one 
on a preventive basis. At present, the fact that the longer sentence 
has a distinguishing name and takes a different form indicates the 
reason for the discrimination; if the Advisory Council’s proposals 
were implemented, it would clearly be essential for the reasons for 
the distinction to be explained at the time when the longer sentence 
is passed.’ 


Mentally Abnormal Offenders 


Apart from preventive detention,’ there is one other area of 
sentencing where the preventive theory of punishment is the 
dominating factor in the Court’s choice of sentence. The cases 
concern persons who commit extremely serious offences of violence 
as a result of mental disturbance, and who are thought likely to 
repeat the offence if allowed to remain at liberty. As a hospital 
order under the Mental Health Act, 1959, does not always mean 
that the offender will be detained in. secure conditions (the making 
of a restriction order relates to the time of discharge, not to the 
conditions under which the offender is treated) the only possible 
sentence in such a case is often one of imprisonment for life. A 
long sentence of imprisonment for a fixed term of years in such a 
case will normally be varied to life imprisonment.*1 The sentence 
is intended to take effect as an indeterminate sentence, and the 
Court has regard to the power of the Home Secretary under section 
27 of the Prison Act, 1952, to release on licence persons sentenced 
to life imprisonment.®? It is thus regarded as more favourable to 


78 See Willams, ‘‘ The Courts and Persistent Offenders '’ ee Crim.L.R. 780, 
and the symposium at Britssh Journal of Criminology, , No. 2 (October 
1963), p. 181. Since this article was sent to press, the Home pene has 
announced that the Government intends to introduce legislation to implement 
the recommendations of the Council, subject to certain qualifications. ritten 
Answer, July 28, 1964. 

79 The case for a general obligation to give reasons for sentences is argued by 
the present writer at [1968] Crim.L.R. 248. 

30 R. v. Morris [1961] 2 Q.B. 287; R. v. Aarons, The Times, March 25, 1964. 

81 R. v. Cunningham [1955 Crim.L.R. 198; R. v. Grantham (966) Crim.L.R. 
886; R. v. Holmes [1055] Crm.L.R. 578. R. v. Matheson (1958) 42 
Or. App. R. 145 appears to be out of line with the general policy of the Court. 

82 R. v. Grantham labore); R. v. Holmes (above). The remark to the contrary 
in R. v. Blake [1961] 3 All E.R. 125 at p. 127 is explained in R. v. Hopkins 
(below, note 84). 
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the prisoner than a sentence for a fixed term.®* The Court does not 
regard the use of sentences of life imprisonment as being in conflict 
with the principle of just proportion. Such sentences are imposed 
only for those extremely serious offences for which life imprisonment 
would be considered, in the case of a normal person, reasonably in 
proportion to the gravity of the crime. The point was explained in 
ER. v. Hopkins,™ where a man of 89, diagnosed as an inadequate 
psychopath, was sentenced to life imprisonment for buggery of a 
boy of 10. The Court, dismissing his appeal, said that it would be 
wrong to pass a sentence which was out of proportion to the offence 
committed on the grounds of the possibility of release on licence at 
some later date, but provided that the.offence could be said to 
justify a sentence of life imprisonment, there was no reason why 
the trial judge should not indicate to the Home Secretary the lines 
upon which it was hoped the case would be considered, and explain 
the position to the accused. It follows that where a person 
suffering from mental disorder is ineligible for a hospital order under 
the Mental Health Act, 1959, but has committed only offences which 
do not justify a sentence of life imprisonment, the only course open 
to the Court if it is necessary to detain him for a lengthy period 
of time is a sentence of preventive detention. The offender must, 
of course, satisfy the conditions of eligibility for preventive 
detention. 

The difference between life imprisonment and preventive deten- 
tion in this context is largely formal, as in either case the prisoner 
may be transferred to a hospital by order of the Home Secretary,** 
who may if he thinks fit impose an order restricting his discharge 
from hospital in the same manner as a court.®? The only practical 
differences between sentences of life imprisonment and preventive 
detention for this class of offender seem to be that the sentences 
will be served in different kinds of prisons, and the preventive 
detainee will be released automatically, if not transferred to 
hospital, at the expiration of his sentence, less remission. 


Tue THEORY or REHABILITATION 


The aim of sentences based on the rehabilitative theory of 
punishment is to encourage the offender to abstain from criminal 
behaviour in the future by providing him with the social, educa- 
tional or vocational training which is necessary to enable him 
to conform to the social pattern from which his delinquency is a 


R. v. Grantham (bova); R. v. Faulkner, The Times, August 18, 1961. 

8A [1084] Crim.L.R. 287. Bee ai R. v. Grantham (above, note 81). 

85 3 v. bee! ai 961] Crim.L.R. 417; R. v. Higginbotham [1961] 1 

LR 1277; 988] Orim.L.R. 448. R. v. Wallban [1962] 

Crim. L.R. 120, whee the « offence was robbery with violence, is clearly on the 
borderline between preventive detention and life imprisonment. Compare 
R. v. Reed peen] Crim.L.R. 578. 

86 Mental Health Act, 1959, s. 72. 

87 Ibid. s. 74. 
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departure. This theory of sentencing derived much of its impetus 
in England from the report of the Gladstone Committee in 1894, 
which led in 1908 to the introduction of Borstal Training for those 
young offenders who were thought to be heading for a career of 
delinquency. In the same period probation was put on a statutory 
basis. The Criminal Justice Act, 1948, provided two further forms 
of rehabilitative sentence—corrective training and detention in a 
detention centre. It is primarily in the use of these special sentences 
that the rehabilitative theory finds expression in the sentencing 
policy of the Court. A full discussion of the circumstances in which 
these sentences are used is clearly beyond the scope of the present 
article, but several general points can be examined. 

The major problem arises where the rehabilitative theory 
indicates a sentence which involves a conflict with one of the other 
theories—usually either the “‘ just proportion.” theory (where the 
offence of which the appellant has been convicted does not justify 
loss of liberty for a substantial period, but the general behaviour 
of the appellant indicates that Borstal or corrective training is 
desirable in his own interests) or the theory of general deterrence 
(where the offence is extremely serious, but the appellant would 
benefit from training rather than imprisonment). The cases where 
the Court has been faced with these problems have been considered 
above. Where the Court is concerned to secure the rehabilitation of 
an appellant, the retributive theory will not prevent the use of a 
sentence such as Borstal Training even where the offence involved 
is trivial.°° Where, on the other hand, the offence falls into the 
category of offences for which deterrent sentences are generally 
imposed, considerations of rehabilitation will often be ignored,” 

It would be wrong to suppose, however, that the Court is unduly 
inclined to deterrence as opposed to rehabilitation, as a second group 
of cases shows. These involve the use by the court of rehabilitative 
sentences for offenders who fall outside the scope of Borstal Training, 
corrective training or detention centres. The means available to the 
Court include probation orders, conditional discharges and binding 
over. These methods of dealing with offenders are often associated 
with the first offender, although they are neither limited to first 
offenders nor used automatically for first offenders. What is 
particularly interesting is their use by the Court to, deal with 
offenders with a number of previous convictions. It is possible to 
point to several groups of cases where the Court has placed the needs 
of such an offender before the attainment of the objects of the other 
theories of sentencing. The most conspicuous of these groups 
consists of those cases where the Court has varied a sentence of 
preventive detention to probation or binding over. In many of these 


88 Prevention of Offences Act, 1908. 
89 Probation of Offenders Act, 1907. 
20 Above p. 552. : 

91 Above p. 554. 
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cases, the appellant had previously served a sentence of preventive, 
detention.*? The common factors seem to be the need to avoid 
a second term of preventive detention, which would in most cases 
result in the complete institutionalisation of the offender and the loss 
of all hope of rehabilitation,®® together with an expression of faith 
in the appellant’s prospects of rehabilitation by a probation officer * 
or some similar person,®*® and the possibility that the probationer 
will be able to live in a hostel such as Norman House or the hostel 
maintained by the Society of St. Dismus.®* Not all of these 
experiments have proved successful,” but in at least one case the 
Court was sufficiently encouraged by the efforts of an appellant 
whose sentence of preventive detention it had set aside to take 
advantage of the probation order that it varied a second sentence 
of preventive detention, passed for a subsequent offence, to a further 
probation order.** A follow-up study of these appellants might 
provide information relevant to the wider problem of dealing with 
all persistent offenders.®° 


The second group of cases involving experienced offenders where 
the Court has taken the view that the chances of rehabilitation 
outweigh other considerations of penal policy involve persons with a 
record of previous convictions in the past, but a period of good 
behaviour immediately preceding the present conviction or in the 
recent past—offenders who have striven to rehabilitate themselves, 
but have lapsed after a period of success. Any sign of an effort 
towards rehabilitation inclines the Court to deal leniently with an 
appellant, in the hope of preserving and encouraging the appellant’s 
own efforts. The fact that the appellant has no conviction for a 
period of about twelve months before his present conviction will 
normally render him ineligible for preventive detention, and a 
period without conviction will often be justification for a reduction 


82 R. v. Hockey [1958] Crim.L.R. 555; R. v. Bestford [1959] Orim.L.R. 140; 
R. v. Cullen (No. 1) [1961] Crim.L.R. 495; R. v. Rimmer Erte Crim.L.R. 
64; R. v. Kershaw, The Times, July 8, 1962; R. v. Hines [1962] Orim.L.R. 
851; R. v. Cook, The Times, June 18, 1968; R. v. Stevens [1968] Orim.L.R. 
652; R. v. Willetts [1968] Crim.L.R. 710; R. v. Howard fiosa Crim.L.R. 
829; R. v. Humble, The Times, March 25, 1964. 

98 Bee R. v. Hockey (last note); R. v. Cullen (No. 3) [1962] Crim.L.R. 499; 
R. v. Stevens (last note); R. v. Welletts (last note). 

94 R. v. Bestford (above note 92). 

93 e.g., his employer (R. v. Hockey, above note 92) or the Warden of Norman 
House (R. v. Hines, R. v. Rimmer, R. v. Willetts, above note 92). 

86 e.g., R. v. Stevens, R. v. Howard (above note 92). The appellant in R. v. 
Humble (above note 92) had been offered a home with friends. 

87 See R. v. Keeley [1960] 1 W.L.R. 749; R. v. Bazter [1963] Crim.L.R. 588. 

88 R. v. Cullen (No. 1) [1961] Crim.L.R. 495; (No. 2) [1962] Orim.L.R. 499. 

99 See Parker, The Unknown Citizen, for an account of the fortunes of one of 
them. 

1 See Practice Note [1962] 1 All E.R. 672 and cases cited at [1963] Crim.L.R. 
248, n. 25. 
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in a sentence of imprisonment.? In a number of cases, the fact that 
the appellant has made a sustained effort to “ go straight ” before 
the lapse which has resulted in his present appearance before the 
Court has inclined the Court to vary a sentence of imprisonment to 
a probation order,®? or a binding-over order,‘ or to order the 
immediate release of the appellant.’ In the majority of these cases 
the lapse was the result of the pressure of extraordinary circum- 
stances, such as the loss of a job ° or financial difficulties.” In one 
case è the appellant had a bad record until 1951, having been 
sentenced to Borstal Training, two years’ imprisonment and finally 
five years’ imprisonment from which he was released in 1054. He 
then succeeded in holding a job for three years without committing 
any further offence. Unfortunately he lost his job when his record 
became known. He committed the offence for which he was 
sentenced (larceny as a bailee of a motor car) in 1957, in order 
to raise money to emigrate to Canada. He was forced to return to 
England in 1959 when his past became known in Canada, and was 
then prosecuted for the larceny of 1957 and sentenced to three years’ 
imprisonment. The Court varied this sentence to an order binding 
him over for two years in the sum of £10 to be of good behaviour. 
In another case? the appellant had kept out of trouble between 
1956 and 1960, carrying on business as a decorator. In 1960 he 
found himself in extreme financial difficulties and committed a 
breaking offence in what the Court accepted was a moment of 
desperation. The Court varied his sentence from three years’ 
imprisonment to three years’ probation.’° 

A third illustration of the Court’s readiness to experiment with 
rehabilitative measures is provided by a number of quite recent 
cases in which the Court has attempted to give a man in his middle 
or late thirties who was clearly heading for preventive detention 
a chance to abandon his criminal career before reaching this stage, 
by placing him on probation. An example is R. v. Kyle 1? where 


2 See, for example, R. v. Hartridge [1958] Crim.L.R. 568; R. v. Judd [1959 
Orim.L.R. 596; R. v. Mothe [1963] Cnm.L.R. 65; R. v. Brighton 1983) 
Crm.L.R. 64. Where the appellant has committed offences of a ‘erent 
character ın the interval, the Court may disregard them (R. v. De Lawnay 

961] Crim.L.R. 840) ‘but will not necessarily do so (R. v. Richardson 

1980] Cnm.L.R. 781). 

v. Wilson [1959] Crim.L.R. 666; R. v. Harvey [1961] Crim.L.R. 61. 

v. Murry-Wallace [1959] Orim.L.R. 869. 

v. Marchant [1968] Crim.L.R. 180. 

v. Wilson (above note 8). 

v. Harvey (above note 8). 

v. Murry-Wallace (above note 4). 

v. Harvey (above note 8). 

es also R. v. Mills [1969] Crim.L.R. 469; R. v. Buckland [1960] Cnm.L.R. 
65; R. v. Perkins [1962] Crim.L.R. 850. 

11 R. v. Kyle, The Times, October 15, 1968; R. v. Leyland [1964] Crim.L.R. 
485. A more drastic remedy was attempted in R. v. Aston [1964] 
Orim.L.R. 69. 

12 Last note. 
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the appellant, a man of 89, had been sentenced to twelve months’ 
imprisonment for breaking offences. He had fourteen previous 
convictions and had served numerous prison sentences. The Court, 
varying the sentence to a probation order for three years, said that 
although there was nothing wrong in principle with the sentence, 
the appellant was clearly heading for a long sentence in the near 
future, and as the Society of St. Dismus was willing to offer him 
a home, the Court would give him a chance, even though the 
probation officer thought that his prospects were not hopeful. 


CONCLUSIONS 


A survey of sentence appeals in recent years makes it clear that the 
Court has developed, and is continuing to devełop, a complex 
series of principles upon which its sentencing decisions are based. 
The position of the Court is balanced between the competing claims 
of the traditional ideas of punishment on a culpability or deterrent 
basis and more modern ideas of rehabilitative treatment. Isolated 
decisions, such as the Great Mail Train Robbery case, have been 
criticised, but when this case is seen against the background of the 
general sentencing practice of the Court, it becomes apparent that 
it is the logical extension to an extreme point of an accepted 
principle of sentencing, in the face of an extreme crime. Many will 
feel that to extend this principle so far is unacceptable, and that 
some qualification of the principle is necessary. Such is the rarity 
of crimes on this scale that the Court has not had the opportunity 
to evolve a more refined response to this kind of conduct, and 
necessarily falls back on an existing and familiar concept. It is 
possible that the Court may move, in further cases of this kind, in 
the direction of sentences of life imprisonment, leaving open the 
possibility of release on licence. Another solution to the same 
problem would be to extend the Home Secretary’s power to release 
on licence to all long term sentences. In relying on deterrence, the 
Court is acting on an assumption the validity of which has never 
been scientifically examined, and it has been recognised ‘that the 
need for such an investigation is urgent. Until a valid assessment 
of the effect of deterrent sentences has been carried out, criticism of 
their use is of little value. 

While cases such as the Great Mail Train Robbery tend to attract 
the most publicity, an examination of the general policy of the 
Court reveals no lack of readiness to experiment with rehabilitative 
measures where this can be done without exposing the public to 
undue risk of injury, as the substitution of probation for preventive 
detention in a number of cases shows. The area where the older 
concepts tend to dominate still is the area of serious crimes such 


18 By the Streatfeild Committee at para. 280; see also Sir Roger Ormerod at 
British Journal of Crominology, Vol. 4, No. 4 (April 1964), p. 829. 
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as rape or robbery. Clearly, the use’of rehabilitative measures in 
this area would be controversial, although in many cases * the 
prospect of success would be good. The solution to this problem 
is clearly not an easy one, but an acceptance by the general public 
of the idea of rehabilitative treatment as a major aim of sentencing 
even in the case of serious crime may eventually lead to the 
intrusion of the rehabilitative idea into this area of the sentencing 
policy of the Court. 
D. A. Tuomas.* 


14 6.9., R. Yv. Watson (above note 57). 
* B.A., LL.B.(Cantab); Assistant Lecturer in Law, London School of Economics 
and Political Science. 
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STATUTES 


CRIMINAL APPEAL ACT, 1964 


Art last the Court of Criminal Appeal has power to order a retrial,* 
though exercisable only if fresh evidence is received or available to 
be received and it appears that the interests of justice require a 
retrial. There is still no power to order a retrial because of an 
irregularity such as the admission of inadmissible evidence or a 
misdirection in the summing-up. 


Fresh Evidence 


Under the old practice the Court was reluctant to consider fresh 
evidence unless it could be shown that it was not available at the 
trial è; nor was evidence of matters happening after the trial 
generally received, because the Court said that it could not conduct 
an inquiry (which could be done by the Home Secretary) and could 
not make any pronouncement upon the guilt or innocence of any 
third party who confessed to the crime.*’ The Court of Criminal 
Appeal is not bound by previous practice," especially where it enjoys 
an absolute unfettered statutory discretion.* The Lord Chief Justice 


1 The Act came mto force on July 10, 1964, having received the Royal Assent 
on June 10, 1964, and applies to convictions before as well as after that 
date (s. 6 (6)). It also applies to convictions by court-martial (s. 4). For 
Parliamentary debates in recent years, see House of Lords, June 7, 1048 
(Vol. 156, cols. 887-407), July 1, 1948 (Vol. 157, cols. 180-219), House of 
Commons, July 15, 1948 (Vol. 458, cols. 1594-1616) and House of Lords, 

8, 1952 (Vol. 178, cols. 745-794). For debates on the 1964 Act, House 

ords, January 14 and 28, 1964 (Vol. 254, cols. 520-557 and cols. 1090- 
1125) and House of Commons, February 18, 1964 (Vol. 688, cols. 584-644), 
Standing Committee G, February 26, March 4 and 11, 1984, and House of 
Commons, April 30, 1964 (Vol. 694, cols. 705-728). For reports see the 
Report of the Tucker Committee on New Trials in Criminal Cases, 1954, 
Cmd. 9150, and the ‘‘Justice'’ interim report on Criminal Appeals, 1964, 
paras. 74-92. The Act was considered by the Court in R. v. Pedrini, The 
Times, July 29, 1964 (one of the ‘‘ Challenor appeals °’). 

25.1 (1). 

8 R. v. Parks (1962) 46 > App.R. 29 at p. 32; [1961] 1 W.L.R. 1484; [1961] 
8 Al E R. 688 (C.C.A 

4 R. v. Rowland goi k». 480; 82 Or.App.R. 29, per Humphreys J.; R. v. 
Thomas sid L.R. 1086 E 1088-1089; PF1959 AL E.R. 522; 


R. v. Robi 1962] Crim.L.R. 478; R. v. Aldrich [1962] Crim.L.R. 641; 
R. v. Green., ris Crim.L.R. 840; R. v. Buck, Fowkes and Howland [ [1964] 
Crim. L.R. . Cf. R. v. Robinson 1917] 2 K.B. 108; 12 Cr. App.R. 226; 


R. v. Ashman [1954] Orim.L.R. 883 (confession by third party clearly true); 
R. v. Harrigan [1957] Crim.L.R. 52; R. v. Gordon [1968] 1 W.L.R. 810 and 
946; The Times, July 16 and 31, 1968. See Glanville Williams, Proof of 
Guilt, 8rd ed., pp. 114-119. 

5 R. v. Taylor [1950] 2 K.B. 868; [1950] 2 All E.R. 170; ye OF-A pp:B 188; 
R. v. Sparkes [p956] 1 W.L.R. ; 40 Cr.App.B. 83 at p. 

e Criminal Appeal Act, 1907, s. 9, unaltered by the 1964 Act.- 
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has let it be known 7 that the Court will review its previous practice 
as to the admission of evidence in the light of the Act, the governing 
principle being to ensure as far as possible that there is no 
miscarriage of justice, though the discretion must be exercised on 
well-defined principles in order to balance flexibility with consistency 
and uniformity. The Court must protect itself against a constant 
stream Of applications for a retrial based upon flimsy evidence and 
is justified in insisting that fresh evidence must be relevant and 
credible, i.e., capable of belief, though this is essentially a jury 
question. No doubt the appellant who, contrary to legal advice, 
elected not to ask for an adjournment with a view to obtaining 
medical evidence should be refused leave to do so on appeal 8; so 
should the appellant who kept a vital witness ‘‘ up his sleeve ” in 
case an appeal should be necessary—if there ever were such an 
appellant. 

Nevertheless it is very much to be hoped that a more liberal 
interpretation will be placed upon the availability rule and that 
the Court of Criminal Appeal will accede to arguments which it has 
previously rejected. It is submitted that the appellant ought not 
to be bound by the deliberate decision of his solicitor or counsel not 
to call a witness if the decision turns out badly °; the liberty of the 
subject should override the concept of principal and agent. Nor 
should the appellant suffer a criminal sanction because of his own 
negligence or stupidity in not realising the potential importance of a 
witness or ensuring his attendance at the trial. Evidence relating to 
identity should always be admitted in view of the well-known risk 
of mistake.t° The Court should always listen to additional evidence 
of mental disorder, because the mentally disordered accused not 
uncommonly refuses to allow evidence of his mental condition to be 
given and any verdict returned in these circumstances could be 
contrary to the dictates of justice. The practice of excluding 
matters happening since the trial also needs review,? though where 
a third party confesses it may still be preferable to have a Home 
Office inquiry because of the difficulties of calling the third party 
or otherwise securing satisfactory evidence of the confession. The 
only matter for consideration by the Court should be whether the 
evidence is relevant to the charge, not whether the appellant or 


1 Hansard, House of Lords, January 14, 1964 (Vol. 254, cols. 538—584) and 
Hansard, House of Commons, April 80, 1964 (Vol. 698, col. 722). 

8 R. v. Rigby [1954] Orim.L.R. 62. 

9 R. v. Perry and Bice (1908) 2 Cr.A oh y Collins (1950) 84 
Cr.App.R. 146. Of. R. v. Gray (1908) 1 ae ‘App . V. Warren (1919) 
lt dr App-R. 4; R. v. Enor (1827) 20 Or. pp-R. ap Ra v. Gatt [1968] 

426; 107 8.3. 298. 

10 R. v. ` Parks [1961] 1 W.L.R. 1484; [1961] 8 All E.R. 683; 46 Or.App.R. 29. 

1 R. v. Dashwood [1948] 1 K.B. 1; 28 Or.App.R. 167; R. v. McMenemy [1962] 

Crim.L.R. 44. 

12 This practice has not been rigidly applied where a prosecution witness has 

repudiated his evidence after the trial: R. v. Hullett (1922) 17 Cr.App.R. 8; 
R. v. Hamilton (1917) 18 Or.App.R. 82; R. v. Berry (1924) 18 Or.App.B. 66. 
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his advisers were negligent or stupid; the anxiety, trouble and 
expense of a second trial should be sufficient penalty. 

The Court of Criminal Appeal may act on statements or other 
evidence without necessarily calling the witnesses to give oral 
evidence,?? and this practice may be followed increasingly now that 
the evidence can be heard by a jury upon retrial. 


Quash, Uphold or Order Retrial 


Having considered the fresh evidence, three courses are open to the 
Court. If the Court is satisfied that even if the evidence had been 
adduced before the jury they could not or would not have reached 
a verdict other than guilty then the appeal will simply be dismissed, 
because “* the Court may, notwithstanding that they are of opinion 
that the point raised in the appeal might be decided in favour 
of the appellant, dismiss the appeal if they consider that no substan- 
tial miscarriage of justice has actually occurred.” 14 If the jury 
would have acquitted, because the prosecution could not possibly 
have proved the case beyond reasonable doubt, the conviction will 
simply be quashed. If, however, the jury might have convicted or 
acquitted, then a retrial becomes the appropriate order. The Court 
might feel unable to evaluate the fresh evidence against the evidence 
given at the trial as it appears in the transcript and prefer that the 
totality of the evidence should be given before a jury on a single 
oceasion, especially where it is conflicting and doubtful and affects 
critical issues such as identity or alibi. The crucial question is to 
what extent the Court will use the new power to the advantage of 
the appellant by granting a new trial where previously the appeal 
would have been dismissed or to the disadvantage of the appellant 
by granting a new trial where previously the appeal would have 
been allowed and the conviction quashed. Although a verdict of 
acquittal by a jury is no doubt a better vindication of innocence 
than a conviction quashed on appeal, the innocent would probably 
prefer to forgo the acquittal rather than face the uncertainties of 
retrial. It is submitted that the Court will probably order a retrial 
mainly where previously the conviction was quashed, because it 
has been in cases where the Court has reluctantly felt unable to 
apply the proviso and obliged to quash that the judges have most 
often publicly lamented the absence of the power. 

In Baksh v. The Queen 1 after the appellant was convicted of 
murder his counsel inspected statements made to the police by 
prosecution witnesses on the day of the killing. The statements, 


18 For an excellent article see Professor G. D. Nokes, ‘‘ Fresh Evidence in 
Oriminal Appeals ’’ [1968] Orim.L.R. 669-674, reviewing all the authorities 
and R. v. [Lucky] Gordon. See also [1963] Cnm.L.R. 600-608; R. v. 
Marous (1928) 17 Or.App.R. 187. 

14 Oriminal Appeal Act, 1907, s. 4 (1), proviso. 

15 [1958] A.O. 167 (P.C.). 
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not made available to the defence at the trial, contained discre- 


pancies from the evidence given by these witnesses at the trial. 
Lord Tucker said: 


‘* Tf these statements afforded material for serious challenge 
to the credibility or reliability of these witnesses on matter vital 
to the case for the prosecution it follows that by cross- 
examination—or by proof of the statements if the witnesses 
denied making them—the defence might have destroyed the 
whole case against . . . the accused or at any rate shown that 
the evidence of these witnesses could not be relied upon as 
sufficient to displace the evidence in support of the alibis. .. . 
Their honesty having been shown to be open to question... a 
new trial should have been ordered.’’ 

If two juries disagree it is the practice for the prosecution to offer 
no evidence at the third trial. Under the new Act a third trial 
becomes a possibility. For example, the jury disagree at the first 
trial, a verdict of guilty is recorded at the second trial, and the 
Court is asked to order a retrial; or the jury may convict at the first 
trial, convict at a retrial, and then further fresh evidence may come 
to light. Such situations will necessarily be very rare indeed, and 
the Court would no doubt take such circumstances into account in 
exercising the discretion whether or not to order a retrial. 


Retrial 


The retrial will normally take place before the original trial court, 
presumably under a different judge, though the Court of Criminal 
Appeal may order some other venue, e.g., if the case has attracted 
publicity locally. The accused may only be charged with the offence 
for which he was originally convicted, or could have been convicted, 
or with an offence charged in an alternative count in respect of which 
the jury were discharged from giving a verdict.1° Thus the Court 
may quash a conviction for murder and direct 17 that the accused 
be retried only on the lesser charge of manslaughter, or quash a 
larceny conviction and ‘direct a retrial upon an alternative receiving 
count. The retrial will be a rehearing. \Therefore neither side will 
be precluded from adducing evidence not given at the original trial 
or the appeal. The prosecution will have to give notice of additional 
evidence not appearing on the depositions, but will be able, subject 
to the judge’s discretion, to adduce fresh evidence to meet the 
anticipated and refurbished defence. The judge and counsel will 
try to avoid mentioning the original trial, but in practice the jury 
are very likely to hear of it, and indeed may be biased in favour of 
the accused if aware of his double ordeal. The original trial may 
have been reported in the press and attracted local interest. Counsel 
may find it necessary to put a previous inconsistent statement to a 
witness. Counsel for prosecution will presumably be entitled to 


16 g, 1 (2). 11 g. 2 (1). 
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attempt to discredit any new witness for the defence by suggesting 
that if genuine he would have come forward on the earlier occasion. 
The Act provides !8 that a transcript of the shorthand notes of the 
evidence given by any witness at the original trial may, with the 
leave of the judge, be read as evidence instead of depositions by 
agreement between the prosecution and the defence, or if the judge 
is satisfied that the witness is dead or unfit to give evidence or attend 
for that purpose, or that all reasonable efforts to find him or to secure 
his attendance have been made without success.’® No doubt the judge 
will instruct the jury to banish all thought of the original trial from 
their minds.*° Upon reconviction the accused may not be given a 
sentence of greater severity than that imposed at the original trial, 
and the new sentence is dated back to the commencement of the 
former sentence, excluding any time spent on bail meanwhile.*? If 
he is acquitted the accused may be awarded costs not only of the 
retrial but also of the original trial and the appeal.?® The Court 
of Criminal Appeal will probably reserve costs in the inconclusive 
process of ordering a retrial. 


Evaluation 


There are weighty objections to retrial. It may be better simply to 
quash an unsatisfactory conviction, even though the guilty escape, 
rather than insist that the innocent should twice suffer the ordeal 
of trial. There is also a limit to the burden that the guilty may be 
expected to bear. At retrial the defence (and the prosecution) 
labours under severe handicaps: the evidence is stale, the element 
of surprise is lost, successful cross-examination can rarely be 
repeated, and the defence case is known to the prosecution. The 
jury are likely to hear of the conviction and sentence, and perhaps 
condemnatory judicial remarks, made at the original trial. Delay, 
suspense and expense will be inevitable. 

Nonetheless, the profession is likely to welcome the limited power 
to order a retrial. Nearly all the Queen’s Bench judges were in 
favour, and about one half of them supported an unlimited power. 
We have long known a retrial following disagreement in the jury 
or a nullity. Justice should be swift, certain and final and the 
accused should not be subjected to repeated trials; but the guilty 


18 s, 2 (5). 

19 The evidence at the trial is much more likely to have been subjected to full 
cross-examination, yet the depositions were given closer in point of time to the 
time of the alleged offence; would it not have been preferable for both to be 
read at the retrial? 

20 It is curious how we imagine that the jury can bring down a shutter in their 
minds upon isolated parts of their knowledge and experience not acquired 
from the evidence given in the case. 

21 s. 8 (1), following the precedent of the Criminal Appeal Act, 1907, s. 5 (2), 
for substitution of verdict of guilty of an offence for which the jury could have 
found such a verdict. 

22 g. 8 (8). Time spent in custody awaiting trial is to be taken into account in 
the usual way: s. 8 (4) and the Administration of Justice Act, 1962, s. 17 (2). 

23 s, 2 (4), extending the Costs in Criminal Cases Act, 1952, s. 1. 
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must be convicted and cannot be permitted to escape on techni- 
calities. The new Act will make things harder for the guilty and 
easier for the innocent, who will have a better chance of establishing 
their innocence before a jury than under a Home Office inquiry. 
Judging by past experience a retrial is not likely to be ordered 
very often, for only rarely has the Court received applications to 
hear fresh evidence and very few of these have been acceded to. 
If the exercise of the new power gives satisfaction we may expect it 
to be extended *; whether material evidence was not before the 
jury or whether there was a misdirection, the trial was equally 
unsatisfactory. For the moment a fundamental point of principle 
has been established.?5 
- ALEC SAMUELS. 


CONTINENTAL SHELF ACT, 1968 ! 


THE continental shelf, lately espoused by statesmen, was in origin 
a geological or oceanographical term. Its physical premises have 
come increasingly under fire; but, however lacking in scientific 
precision, it has assumed a legal and political connotation of 
universal significance, legitimised and institutionalised by the 
Geneva Conference of 1958. The concept relates to that part of the 
sea-bed adjacent to most continental coasts which shelves gently 
downwards before plunging dramatically to the ocean floor. The 
“ continental shelf’? thus formed is covered by comparatively 
shallow seas, the plunge occurring at about one hundred fathoms 
(or two hundred metres). 

As its legal and political significance has increased, so geographers 
have tended to discard it. They have demonstrated that so many 
exceptions exist, where coasts plunge at once without shelving at 
all, that the idea may be dismissed as a crude generalisation, a 
vieuw jeu, which does not measure up to the more exacting 
standards of today. For example, many South American states are 
bordered by no such shallow seas. On the other hand, many of the 
seas lying within the contours of the land mass of their own 
continents do not plunge—such seas include the Baltic, the North 
Sea, and large parts of the Persian Gulf and the Gulf of Mexico. 
The physical disparity has already had, and is like to have further 
and more significant, inharmonious consequences (to which we shall 
later revert) accompanying the political evolution and the 
development of the corresponding law. 


24 For discussion of the respective merits of a limited and an unlimited power 
to order a retrial see Hansard, House of Lords, January 14 and 28, 1064 
(Vol. 254, cols. 620-557 and 1090-1125) and ‘' Justice” report on Crimtnal 
appeals. 1964. 

25 The Donovan Committee set up to review criminal appeals is authorised by its 
terms of reference to žeport upon the powers, practice and procedure of the 
Court of Criminal Appeal. 

1 The Act received the Royal Assent on April 15, 1964. But its short title (s. 18) 
describes it as the Continental Shelf Act, 1963. 
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The political implications of the continental shelf stem from the 
development’ of modern drilling techniques, making feasible the 
exploitation of submarine mineral resources, and the growing 
sophistication of geological surveying, pointing to the existence of 
such substantial deposits. They crystallised in the momentous 
Truman proclamation of September 28, 1945, by which it was 
asserted that the United States Government regarded “ the natural 
resources of the subsoil and sea-bed of the continental shelf beneath 
the high seas but contiguous to the coasts of the United States as 
appertaining to the United States subject to its jurisdiction and 
control.” (President Truman’s proclamation had been foreshadowed 
by a treaty provision between the United Kingdom and Venezuela 
in 1942, apportioning inter se the bed of the Gulf of Paria.) There 
then followed a number of similar unilateral proclamations asserting 
sovereign rights of varying extent. Many went considerably further 
than the comparatively cautious Truman proclamation. 

The legal novelty of these developments should, perhaps, be 
elaborated. It would be a gross exaggeration to assert that the inter- 
national law of the sea in peacetime had, during the previous hundred 
or so years, stood still (whatever might have been the implications of 
the reiterated statements of British policy). But the elements of 
‘¢ international public policy ” had remained singularly stable. 
They found expression in the concept of “ freedom of the high 
seas ’’—the desire of the major maritime powers to preserve the 
greatest degree of freedom of navigation and fishery, subject to the 
least degree of hindrance or hazard. The only major qualification 
of mare liberum lay in the concept of territorial seas—a régime 
which it was a cardinal part of the major maritime powers’ policy 
to curtail as far as possible. The character of the law may be 
illustrated by the distinction taken in many of its authoritative 
expositions,? between the right of states to obtain sovereignty over 
the bed of the sea, and their right in respect of the subsoil lying 
under the bed of the sea. With only unimportant exceptions, states 
could not obtain sovereignty over the sea-bed; but they could—and 
did—exert sovereign rights over its subsoil. The implications are 
clear. Exploitation of submarine resources, if attempted from 
above, must necessitate the creation of navigational hazards. But 
the extension of tunnels from the land creates no such interference. 

The dynamic introduced into this system by the physical 
developments described abové caused some wild fluttering in the 
juristic dovecotes. The Truman proclamation was careful to pay 
lip-service to the traditional rights of freedom of navigation and 
fishery—*‘ the right to free and unimpeded navigation is in no wise 
thus affected.” Subsequent proclamations, especially those made by 
states without what may be described as continental shelves were 


2 C. J. B. Horst (1923-24) 4 B.Y.I.L. 48; ©. J. Colombos, International 
Law of the Sea (5th ed., 1962), p. 62. 
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not so cautious. A number of states rationalised the United States 
proclamation to mean that the United States had at last concluded 
that a little interference on the high seas was, where the national 
interest demanded, not objectionable. And they, without benefit 
of continental shelf or littoral submarine mineral deposits, decided 
that other interests could equally legitimately be protected. They 
were informed that their interpretation of the development was 
illogical, unprecedented, and contrary to the fundamental principles 
of the law of the sea. 

The uncertainties in the situation created by the numerous 
proclamations, and the extent of the financial interests at stake, 
caused the General Assembly of the United Nations in 1951 to refer 
the subject to the International Law Commission for its investigation 
and report. A Convention, formulated upon the basis of its 
recommendations, was in 1958 concluded and signed by an over- 
whelming majority of countries. The terms of the Convention ° 
seek to regulate the extent to which states may assert sovereign 
rights over the sea-bed, subsoil, and the natural resources pertaining 
thereto; and they describe the degree of consequent interference 
with navigation and fishery that is legitimate. The Convention, of 
course, creates only particular law—it is in itself operative only as 
between parties in their mutual relations. And, as is the way with 
international conventions, the process of ratification is slow and 
uncertain. On the deposit by the United Kingdom of its instrument 
of ratification the requisite twenty-two ratifications will have been 
effected. It will then come into force. But it may be that a 
non-party would not be bound to observe the rights of littoral states 
on the continental shelf. It may perhaps still be the case that those 
rights have no legal foundation outside the treaty and that the 
general customary law still fails to give them recognition (as Lord 
Asquith then seemed to believe in the Abu Dhabi Arbitration 4 in 
1951). However, the better opinion probably is that the customary 
law has evolved to take account of the new developments. 

It may be too much to hope that the North Sea may be a New 
Texas. But its grey waters have in the last five years seen activities 
which are faintly reminiscent of frontier days. The states bordering 
on the North Sea have been curiously slow to exert communal 
authority there. Earlier this year there was prospect of an alterca- 
tion between drilling platforms off the north-west coast of Germany. 
The Gas Council, an old-time prospector, would have seemed an 
unlikely personification of Dangerous Dan McGrew, and it seems 
that the highest jinks have been restricted to the eastern side of the 
North Sea. But the promise of riches is reasonably firm, having 
regard to the stratifications and deposits at Groningen in Holland 
and Eskdale in Yorkshire. 


8 Cmnd. 584. 
4 (1952) 1 I.C.L.Q. 247. 
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The Act nationalises prospecting and exploitation rights in areas 
which may be designated by Order in Council and casts general 
powers of surveillance and supervision upon the Ministry of Power 
by whom licences may be granted. In order that drilling instal- 
lations may be protected, powers are conferred to prohibit shipping 
from entering parts of the designated areas; and the provisions of 
the criminal and civil law and the National Insurance Acts are 
extended to acts and omissions taking place on or in the vicinity 
of the installations. The Lawman has come to the Frontier. 


CEDRIC THORNBERRY. 


Marrigep WomEN’s Property Act, 1964 


Tue operative part of this statute consists of one section of one 
sentence of seventy-two words. - In other words, it is one more 
example of an atomised reform of one isolated aspect of the law, 
without any attempt at integration with the surrounding structure. 
Nevertheless, the statute may be important not only for its 
provisions, but also for its implications. It provides that, in the 
absence of any agreement between the spouses to the contrary, 
money derived from any allowance made by a husband. for the 
expenses of the matrimonial home-or for similar purposes and any 
property acquired out of such money shall be treated as belonging 
to the husband and wife in equal shares. 

The Married Women’s Property Bill, which was introduced in 
the House of Lords on November 20, 1968, by Lady Summerskill, 
replaced the Married Women’s Savings Bill, which died in the 
previous parliamentary session. In”introducing the original Bill, 
Lady Summerskill relied heavily on the Report of the Royal 
Commission on Marriage and Divorce,? and particularly on the 
specific instances of injustice to the wife as regards property given 
in evidence and proposals submitted to the Commission. The 
Royal Commission’s proposal‘ for dealing with this matter was 
quoted by both Lord Conesford and Lord Dundee during their 
support for the original Bill.6 The Royal Commission drew attention 


1 The Married Women's Property Act, 1882 (printed copies of which have been 
unobtainable from H.M. Stationery Office for many years) was amended by 
the Married Women’s Property Acts, 1884, 1898 and 1908, partly repealed 
and further amended by the Law Reform (Married Women and Tortfeasors) 
Act, 1935, further amended by the Marred Women Restraint upon Anticipation 
Act, 1949, the Matrimonial Causes (Property and Maintenance) Act, 1958, and 
the Law Reform (Husband and Wife) Act, 1962. Its provisions have never 
been integrated with the maintenance and property provisions of the Matri- 
monial Causes Act, 1950, as amended, or with the provisions regarding suc- 
cession to property on death intestate contained in the Administration of 
Estates Act, 1925, as amended in 1952, or the provisions for the maintenance 
of dependent relatives in the Inheritance (Family Provision) Act, 1988, as 
similarly amended. 

2 Bee Parl.Debs. Lords 1962-68, Vol. 251, col. 1152. 

8 Cmnd. 9678, para. 627. 

4 Ibid. para. 701. 

6S Parl.Debs. Lords 1962-63, Vol. 251, cols. 1166 and 1159. 
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to the fact ° that in both English and Scots law: ‘ If a wife makes 
savings from an allowance made to her by her husband for house- 
keeping or for her dress expenses, such savings (and any articles 
purchased out of them) will be regarded as belonging to the 
husband unless it can be shown that it was his intention that they 
should be a gift from him.” After the passage of the Married 
Women’s Property Act, 1882, this rule had been established in 
England by the decisions of the Court of Appeal in Blackwell v. 
Blackwell ™ and Hoddinott v. Hoddinott, and in Scotland by the 
decisions of the Court of Session in Logan v. Logan ® and Smith v. 
Smith.° The Royal Commission found that this rule had worked 
unfairly in a number of recent cases, and that it was not in accord 
with the view of marriage as a working partnership. It therefore 
recommended ** that “ savings made from money contributed by 
either the husband or the wife or by both for the purpose of 
meeting housekeeping expenses (and any investments or purchases 
made from such savings) should be deemed to belong to husband 
and wife in equal shares unless they have otherwise agreed.” 

In introducing in the House of Lords the Bill which has now 
passed into law as the Married Women’s Property Act, 1964, Lady 
Summerskill paid tribute to the help“ received from the Lord 
Chancellor’s Office in re-drafting its wording “‘ for it seems that the 
word ‘ savings ’ might have been difficult to define in the context 
of the Bill and I have been advised that the word now used is 
preferable.” ** This being so it may be rash as well as ungracious 
to suggest that the wording of the Act is vague and uncertain in 
several ways. 

In the first place there is no provision as to the operative date 
of the Act, which therefore came into effect on the date of the 
Royal Assent, viz., March 25, 1964. Does it apply only to money 
or property derived from an allowance made by a husband after 
that date, or to all questions of title arising after that date in 
respect of money or property derived from an allowance made 


6 Cmnd. 9678, pee 699. 

7 [1048] 2 All E.R. 599, in which savings of £108 standing in the wife's name 
in the books of the Oxford Co-operative Society were held to belong solely to 

the husband. The only authorities relied upon were Barrack v. M "Cullogh 

(1856) 8 K. & J. 110, which was of course decided before any Married 

Women’s Property Act had been passed, and Montgomery v. Blows [1916] 1 

K.B. 899, which held a wife was solely an agent in money matters for her 

husband, who in that case lied about his earnings and supplied less than half 

his true earnings of 49s. per week for housekeeping for two adults and five 

children. 

ond 2 K.B. 406, in which Bucknill and Cohen L.JJ., with Denning L.J. 
issenting, held that furniture bought from a joint account fed by winnings 
in æ football pool belonged entirely to the husband because he had provided 
the stake money (probably a penny), although both husband and wife had 

rticipated in the ‘‘ forecasts.’ 

9 1920 8.C. 537. 

10 1983 8.0. 701. 

11 Cmnd. 9678, para. 701. 

12 Parl.Debs. Lords 1963-64, Vol. 258, cols. 688-684. 
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previously? The -first words of the operative section “if any 
question arises as to the right of the husband or wife ” would seem 
to indicate that the statute applies to all questions arising after 
March 25, 1964, in respect of money or property derived from such 
an allowance, whenever made. 

Secondly, although the Royal Commission suggested that money 
provided either by a husband or by a wife or by both for the 
purpose of meeting housekeeping expenses should be equally divisible 
between the parties, the statute refers only to an allowance made by 
a husband and not to any allowance made by a wife. It is, of 
course, normal for a husband to be the principal source of income 
in a household but there are occasionally circumstances in which 
a wife may play this role.** It would not seem unreasonable, when 
such considerable discretion has obviously been left to the judges 
under the statute, to have allowed them also discretion to deal with 
such unusual but real situations, and it would have served to 
emphasise that the economic functions of human beings are not 
immutably determined by their sex. 

Thirdly, the Royal Commission’s recommendation was directed 
to savings (and any investments or purchases made from such 
savings) made from money contributed for the purpose of meeting 
housekeeping expenses. The statute refers to “* money derived from 
any allowance made for the expenses of the matrimonial home or for 
similar purposes.”? Apart from the word “ savings,” which might 
have created difficulty, the wording adopted by the Royal Commis- 
sion seems considerably more precise and greatly to be preferred. 
“ Housekeeping expenses ” is a fairly precise term which obviously 
covers normal expenditure on food and possibly heating and lighting 
of a household; in many households the wife’s normal expenditure 
on clothing for herself and the children is taken from the house- 
keeping allowance. (Indeed, the best advice to give a married 
woman who had built up such savings before the Act was passed 
was to spend it as quickly as possible on something such as clothing 
or holidays which could be of no possible use to her husband or any 
other woman.) ‘‘ The expenses of the matrimonial home,” however, 
seems a much wider term which would normally appear to include 
such expenditure as rent, repairs to the structure of the home and 
even mortgage repayments on its purchase. When, to this wide term 
‘ similar purposes ”? are added, the door seems to be open for a 
very liberal interpretation of the statute. 


18 e.g., in Re Sylvester [1941] Ch. 87, a husband relinquished his employment 
at the age of 42 when he married his sick wife, and thereafter did all the 
housework and nursed her when she was ill as she would employ no one in 
the house. She died leaving him £1 a week from her estate of £19,000, most 
of which was left to charities. It is reasonable to suppose that in the interval 
of 28 years she normally provided the money for housekeeping expenses and 
in such a situation ıt would seem reasonable that any savings made from 
such a housekeeping allowance should have been equally divisible between the 
spouses. 
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The effect of the Act, will, of course, vary considerably with the 
arrangements made in the particular household. Thus where the 
husband provides his wife with the bare minimum of cash and 
insists on household supplies being charged to an account which he 
himself pays, there will be little scope for the operation of the new 
provision. If he opens a bank account in his own or joint names, 
on which the wife has power to draw, presumably the Act will only 
operate as regards a definite sum, say £10 a week, which it is 
arranged the wife will draw regularly for household expenses, 
because before the Act can come into play there must be an 
allowance made by the husband. Between these two extremes will 
lie the cases where the parties agree that (a) the husband shall make 
to the wife a larger housekeeping allowance than is strictly 
necessary, so that she can save for both (she will be entitled to 
half the savings) or (b) that he shall make a smaller housekeeping 
allowance than both would otherwise wish, so that he can save (she 
will presumably be entitled to none of the savings). But could a 
situation like that in Harrods v. Tester ™* be caught? One would 
like to think it might be. On the other hand, in those households 
(which one is assured exist although I have never encountered one 
or known anybody who has done so) in which the husband hands 
over his entire pay-packet to his wife, who allocates it for the 
various purposes, presumably only the “‘ spending money ” handed 
back to the husband will be free from the operation of the Act. The 
Act is also expressly made subject to any agreement to the contrary 
between husband and wife. It will be interesting to see whether 
there is any tendency for husbands to try to make their wives more 
strictly accountable for their expenditure than before. Shall we see 
the reappearance of the daily or weekly statement of household 
expenditure known to many an Edwardian household? 

What would be the effect of the Act on the facts of Hoddinott v. 
Hoddinott? Was the furniture bought from the joint account fed 
with the football pool winnings “ derived from any allowance made 
by the husband for the expenses of the matrimonial home or for 
similar purposes °? If the majority of the Court of Appeal was 
right in deciding that football pool winnings are derived from the 
stake money, the answer is probably yes, but Denning L.J. thought 
that the winnings represented the proceeds of skill in forecasting 
(which, discarding the judicial fictions, seems to mean the gambler’s 
luck). This seems much the better view. 

Has the theory of the wife’s agency been discarded? If the 
wife’s power to charge her husband’s credit for household expen- 
diture were affected, the results might be far-reaching, but there is 


4 [1987] 2 All E.R. 286. It is even more desirable that we should have an 
authoritative pronouncement that Marshal v. Crutwell (1875) L.R. 20 Eq. 328 
was a bad decision in 1875 and is of no authority since the passing of the 
Married Women's Property Act, 1882, but thet seems outside the ambit of the 
present Act. 
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no reason why this should be involved. It is good law that every 
partner is an agent for the partnership. Where the old decisions 
were wrong was in holding that the wife was an agent not for both 
the spouses but for the husband alone, and that she could not 
resort to self-help to benefit herself or her children when faced with 
a lying, self-indulgent and neglectful husband, as in Montgomery v. 
Blows. 

It has been suggested that the importance of the new Act, 
however deficient its wording may be, is that for the first time it 
provides a means by which a wife without an independent income or 
gainful employment may acquire some, if very little, money that is 
entirely her own. If, then, she invests this money of hers, viz., 
half the money derived from the husband’s housekeeping allowance, 
in helping to buy durable goods, or in helping to pay for the matri- 
monial home, or even in a joint account, she may under the doctrine 
in Rimmer v. Rimmer ™ or Jones v. Maynard 1" acquire a half 
interest in the money or property to which she has contributed her 
mite. We may see some interesting prizes from successive winnings 
in such joint pools. 

O. M. STONE. 


15 Partnership Act, 1890, s. 5, confirming the common law. See Lindley on 
Partnership, 12th ed., p. 165. 

16 [1953] 1 Q.B. 68. 

17 tee} Ch. 572. 


NOTES OF CASES 


A Lrrtie List 


Zoernsch v. Waldock and Another + is essentially a straightforward 
case on diplomatic immunity, which perhaps owes its journey to the 
Court of Appeal to the circumstance that the appellant plaintiff 
(“ Z ”) chose to conduct his case in person. Only Willmer L.J. 
in the Court of Appeal made heavy weather of the principles 
involved. 

Neither the first nor the second defendant was a diplomat in 
the standard sense of that word, that is an envoy sent by one state 
to another for the purposes of political negotiation or ceremony. 
But, as in the case of the traditional diplomat, their status before a 
municipal court depended entirely upon the extent to which the law 
of that forum recognised their peculiar role. 

By the International Organisations (Immunities and Privileges) 
Act, 1950, a consolidating Act (“ the Act ’’), power was given to 
the Crown to confer by Orders in Council diplomatic privileges and 
immunities upon international organisations, their officers and 
members of their organs. But this power is restricted by section 1 
of the Act to the case of organisations declared by Order in Council 
to be an organisation of which the United Kingdom or His Majesty’s 
Government is a member. The question before Master Jacob, 
Thompson J. and the Court of Appeal was whether or not, in view 
of this, the immunity afforded to the first defendant (** W ”) and 
the second defendant (‘‘ M ”) was ultra vires the Act. 

To understand how the point arose in this case, it is necessary to 
state also that Z was kin to that potentially most tedious of litigants 
in person, the loser who sues his judges. In fairness to Z, his 
argument was described by Willmer L.J. as ‘“ ingenious and good- 
tempered.” With a grievance against the courts of the Federal 
Republic of Germany, Z petitioned the European Commission of 
Human Rights (“ the Commission ”), which rejected the petition. 
Z then claimed damages against W and M who at all material times 
had been President and Secretary to the Commission respectively. 
He alleged ‘‘ negligence and corruption in running the business 
of the Commission of Human Rights of the Council of Europe in 
Strasbourg.” The defendants each claimed immunity from legal 
process. 

By Article 1 of the Council of Europe (Immunities and 
Privileges) Order 1960 (‘ the Order ”), the Council of Europe was 
declared to be an organisation within section 1 of the Act. But W 


1 [1964] 1 W.L.R. 675; [1964] 2 All E.R. 256 (C.A.). 
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and M were not officers of the Council, but of the Commission. Their 
status would be secure, however, if the Commission could be shown 
to be an organ of the Council, since the Crown is empowered by 
section 1 (2) (b) (i) of the Act to confer immunities upon ‘‘ any 
persons who are representatives (whether of Governments or not) 
on any organ of the organisation. .. .” 

Willmer L.J. said that it was a question of fact whether the 
Commission was an organ of the Council. That seems quite right, 
for international law must be a question of fact before an English 
court. In the present case, the problem of construction was purely 
one of municipal law, i.e., the construction of the word “‘ organ ” 
in a statute of the United Kingdom. That in itself is a matter of 
law, but one which can only be settled by looking at the facts, to 
see whether what is alleged to be an organ comes within the scope 
of the language of the Act. The facts, and there is nothing in this 
for students of jurisprudence to get excited about, happened to be 
the texts of international conventions, lending to the judgments an 
undeservedly exotic air. Danckwerts L.J. had ‘“‘ no doubt” on 
this score, while Diplock L.J. was also ‘ clearly of the opinion ” 
that the Commission was an organ of the Council. 

At the date of the issue of the writ, however, W had ceased to 
hold office with the Commission, and so Z argued that whatever the 
immunity W might have possessed while President, he could no 
longer claim that. To this contention there was a short and a 
long answer. Shortly, the Secretary of State by section 2 (1) of the 
Act is under a duty to compile a list of persons entitled to immunity 
under section 1 (2). By section 2 (2) ‘ the fact that any person is 
or was included or not included at any time among the persons 
entitled to the immunity . . . in question . . . may be conclusively 
proved ” by producing the list. W was listed, M was not on the 
list but was proved aliunde to be an officer of the Commission. 

Willmer L.J. did not find the list an attractive ground, if 
standing alone, for refusing jurisdiction. Danckwerts L.J. observed 
that its protection might be frail and precarious. Diplock L.J. 
made the point that ‘‘ it is the statutory duty of the Secretary of 
State under section 2 (1) (c) to amend the list when any person 
ceases to be entitled to the immunities and privileges to which the 
list relates.” He could, in the view of Diplock L.J., be compelled 
to perform this duty, and the list accordingly might not be finally 
determinative of these matters. Perhaps force is added to this 
argument by the wording of section 2 (2) which talks of “ the fact 
that any person is or was included at any time among the persons 
entitled to the immunities and privileges in question.” The last 
two words quoted must refer back to section 2 (1) of the Act: 
‘¢ Where immunities and privileges are conferred . . . by an order 
in council made under ” section 1 (2). But for such an order in 
council to be intra vires, more than the list is required, of course. 
The list is perhaps only a starting point, therefore, which may do 
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something to redress the balance between judiciary and executive 
in this field (though such a conclusion is also a reason for advising 
the suggested construction only with caution). 

Anyway, said the Court of Appeal, there were other reasons for 
upholding the decision of Thompson J. The greatest number were 
found by Willmer L.J. though if he viewed them as independent 
grounds for immunity it is submitted that the learned Lord Justice 
was in error. Briefly his reasons were: 

(i) that the immunity claimed was no greater than that 
authorised by the proviso to section 1 (2) of the Act, which section 
limited the power of the Crown to confer immunities to the extent 
required to conform to relevant international agreements. This, 
with respect, seems to cut down powers, not to confer them—indeed, 
the proviso uses the term ‘‘ the ” order in council. 

Danckwerts L.J. by inference dealt with the proviso when he 
refused to express an opinion on whether the relevant legislation 
should be read together with international conventions and agree- 
ments binding upon the United Kingdom, in order to ascertain the 
intention of Parliament (i.e., to fulfil our obligations). 

(ii) Willmer L.J. cited Article 12 (1) (a) of the Order for the 
proposition that immunity attaches to “f words spoken or written 
and all acts done by [the member of the Commission] in their 
official capacity.” He stated that immunity was thereby dependent 
on the character of the occasion on which the words or acts occurred, 
and not upon the time when proceedings were begun. 

This is not entirely true, for the relevant article continues by 
stipulating in respect of such words or acts “ the like immunity 
from legal process as is accorded to an envoy of a foreign sovereign 
power.” That, which is apparently the third ground found by 
Willmer L.J. for immunity, is in fact simply a necessary part of his 
ground (ii), which does not stand alone. This is backed up by (iv) 
the common law distinction between acts of an envoy done in his 
private and his official capacity. But that cannot be a separate 
ground, for it merely defines the quantum of immunity, conferred 
by the Order. 

Both Danckwerts and Diplock L.JJ. state quite simply the 
“like immunity ” to be the common law immunity of an envoy. 
The Order works, therefore, by incorporating the detail of the 
common law into its own simple language at that point. The 
authority of Rahimtoola v. H.E.H. The Nizam of Hyderabad ? was 
lent to the Lord Justice’s interpretation of such immunity: “ to 
gue an envoy in respect of acts done in his official capacity would 
be, in effect, to sue his government irrespective of whether the 
envoy had ceased to be en poste at the date of the suit” (per 
Diplock L.J.). 


2 [1958] A.C. 879. 
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For those who remain unmoved by that prospect, Danckwerts 
L.J. pointed out that people would be discouraged from taking 
diplomatic or similar posts if they could ultimately be sued for acts 
done in the course of their official duties. 

Willmer L.J. dealt with a number of minor grounds raised by Z, 
including the contention, as the case slipped again towards unreality, 
that people in the position of W and M were acting contra bonos 
mores in claiming immunity. The defendants, he pointed out, had 
no power to waive the immunity claimed for them.® 

The case is clearly right, and most of these criticisms are clearly 
captious. But one could wish that the Court of Appeal had taken 
the question of the status of the list a bit further. By the whole 
tenor of their judgments, however, they would seem to deny that 
that which is conclusive proof is necessarily judge-proof. 


D. J. BENTLEY. 


GARTHWAITE v. GARTHWAITE 1—or Har-SHEFI v. HAR-SHEFI ? 
THROUGH THE LOOKING GLASS 


A PERUSAL of Garthwaite v. Garthwaite will undoubtedly cause 
the reader to recall the words of Donovan L.J. in Gray (orse 
Formosa) v. Formosa: “ . . . these rules of private international 
law are made for men and women—not the other way round—and 
a nice tidy logical perfection can never be achieved,” è since it 
would appear that the first part of this statement has been com- 
pletely lost sight of and the truth of the second half of it only too 
well re-emphasised. 

In Garthwaite v. Garthwaite, the following agreed facts were 
placed before the Court of Appeal. The parties, who were, as far as 
can be seen, British subjects, had been validly married in England, 
where they were both domiciled, in 1950. For some time after the 
marriage the parties had lived together in England and a child was 
born. Eventually the respondent husband left the petitioning wife 
(who was a life-long resident in England, intending to continue to 
make England her home) and in 1956 obtained a decree of divorce 
in Nevada. The wife now sought a declaration under R.S.C., Ord. 
15, r. 17, the successor to Ord. 25, r. 5, that her marriage still 
subsisted. Accordingly she would have successfully to impugn the 
Nevada decree if her petition were to be granted. The wife admitted 
that the husband was domiciled and resident in New York when 
she set the present proceedings on foot and did not dispute, for 
the purposes of the trial, that he was similarly domiciled and 
resident when the Nevada decree was obtained. A preliminary 


8 Cf. enheim's International Law, Vol. I (8th ed., 1955) at para. 891a 
964) 2 W.L.R. 581 s read instance; [1964] 2 W.L.R. 11 gea] 3 All 
.R. 238 in the Court o 
1958] P. 161 (C.A.): OSS 2 £.0.1.0 444; (1958) 80 B.Y.I.L. 524. 
968] P. 259 at p. 871 (C.A.). 
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issue of law was directed to be tried as to whether the English 
court had jurisdiction to entertain the petition on the basis that on 
the filing of it the husband was not domiciled in any part of the 
United Kingdom or in the Channel Islands or in the Isle of Man. 

It will at this stage be appreciated that this is the first case of 
its kind to raise the question in the Court of Appeal whether the 
courts have jurisdiction to grant a declaration that a marriage 
was valid if no relief other than costs (which the wife was also 
seeking) is claimed. Both Ormrod J. at first instance and Willmer 
L.J. in the Court of Appeal accepted,* in the absence of argument to 
the contrary, that the court could make the declaration inasmuch 
as the Har-Shefi case must be taken to have settled not only that 
the court could entertain a petition for a declaration as to the valid 
termination of a marriage by a foreign decree ï but also that it 
could entertain a petition to meet the converse case, viz., for a 
declaration that a marriage still subsisted because it had not been 
validly terminated by a foreign decree. This jurisdiction was, in 
the view of Ormrod J., to be distinguished from the power to make 
a decree declaring a void marriage to be void, which, it is submitted, 
correctly, derives from the practice of the Ecclesiastical Courts and 
not from rules of court.®° It is, nevertheless, strange that Woyno 
v. Woyno 7 was not cited in either court. In that case a domiciled 
Englishman successfully petitioned for a declaration under the rule 
that his marriage in England was valid, his motive in obtaining it 
being to secure the registration of his wife as a British subject. 
Thus if precedent had been wanted for the assumption of jurisdiction 
this case would have afforded it. 

One jurisdictional difficulty which faced counsel for the wife 
and both courts was as follows: if the wife must be taken by the 


4 [1964] 2 W.L.R. 581 at p. 583 and [1964] 2 W.L.R. 1108 at pp. 1111- 
1112 respectively. 
5 For cases in which & declaration was sought that a foreign divorce decree was 
valid, see also Dunne v. Saban eee P. 178; Arnold v. Arnold [1967] P. 287; 
(1958) 21 M.L.R. 169; Silver v. Silver (1962) 106 B.J. 1012; for cases in which a 
declaration was sought that a foreign nullity decree was valid, see Abate v. 
Abate poen P. 29; (1961) 24 M.L.R. 866; Merker v. Merker [1963] P. 288; 
(1968) -U.R. 191; and Lepre v. Lepre [1008] 2 W.L.R. 785. None of 
these was considered to give rise to jurisdictional problems. In the Lepre 
case, however, it was held that a court may always make a declaration under 
R.8.C., Ord. 15, r. 17 if, in a particular case, it 1s a necessary step im 
adjudicating upon some matter already within the court’s jurisdiction, ¢.g., 
whether the wife should be ted a divorce. This view commended itself 
to Diplock L.J.; see [1964] 2 W.L.R. 1108 at p. 1128. As the wife in the 
present suit appears to have sought no other relief beyond costs, the above 
could not avail her. 

[eee 2 W.L.R. 581 at p. 588; in Kassim v. Kassim [1962] P. 224; (1968) 
6 M.L.R. 85, Ormrod J. had held that the proper relief to seek where it was 
alleged that a particular ee was void was a nullity decree and not a 
declaration under R.8.C., Ord. 15, r. 17. One accordingly alao questions the 
correctness of the court in having granted a declaration under rules of court 
that the marriage in Hooper v. Hooper [1959] 1 W.L.R. 1021 was void for 
lack of form. It is perhaps si cant that that case was not cited in Kassim. 
[1960] 1 W.L.R. 986; [1960] 2 All E.R. 897. The petitioner in this case 
was a naturalised Britiah subject. 


a 
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terms of her prayer to be asking the court to accept the hypothesis 
that her marriage still subsisted because the Nevada decree ought 
not to be recognised, it would have to follow that she must possess 
the domicile of her putative husband. On this basis she would be 
domiciled de jure in New York and the English court would be 
compelled to decline in limine to entertain the suit and to dismiss 
it, with the result that res judicata would not be created as respects 
the parties’ status. Conversely, had the wife been taken as asking 
the court to accept the hypothesis that she was a single woman 
because the Nevada decree should be recognised, it would follow 
that, if she were in the result successful, she would be domiciled in 
England not only de jure but also de facto inasmuch as she had 
lived all her life in England and intended to make her life here. On 
this basis, of course, res judicata would be created as respects the 
parties’ status. That such an incongruous result can obtain at all 
when a woman desires an answer to the simple question: ‘* Am I 
married or not? ” is, of course, due partly to the rule that a married 
woman depends upon her husband for her domicile during the sub- 
sistence of the marriage and partly to the form of the prayer for 
relief. The solution proffered by counsel to Ormrod J. and accepted 
by him was that the wife’s domicile for the present purpose might 
be ascertained on the footing that she was a single woman. That is 
to say, the court could go one step back—by altogether ignoring the 
effect of the 1950 marriage and looking on the wife’s de jure New 
York domicile as being in abeyance. Since this would leave her 
with a de facto domicile in England at the date of the institution of 
the present suit the court could properly found jurisdiction on that.® 
Precedent for this approach was professedly found in the reasoning 
of Denning L.J. in the Har-Shefi case, his reasoning being regarded 
as preferable to that of Hodson L.J.® 

Unhappily, however, the Court of Appeal was unanimous in 
refusing to accept this ingenious solution, although it was not 
specifically relied upon. In the court’s view the long-accepted 
authorities militated against a person’s having two domiciles at 
once, so that it was impossible for the wife to claim a de facto 
English domicile by putting her de jure domicile in New York into 
abeyance. It therefore had to follow that if the wife had to depend 
on an English domicile in order to invoke the court’s jurisdiction, 
she had ousted it by asserting that her marriage was still subsisting 
and hence that ber domicile was that of her husband, viz., New 
York.1° The more important argument put forward in the Court 
of Appeal on behalf of the wife was that in a suit for a bare 
declaration such as this one, the High Court as a whole was not 
bounded by the normal rules as to matrimonial jurisdiction. If 


8 [1964] 2 W.L.R. 531 at pp. 584-588, esp. at pp. 537-538. 

9 [1953] P. 161 at pp. 170, 178 respectively. 

10 [1964] 2 W.U.R. 1108 at pp. 1113-1116, per Willmer L.J., with whom 
anckwerts L.J. agreed; at pp. 1120-1126, passim, per Diplock L.J. 
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this were in fact the case, then, of course, the wife’s foreign domicile 
would not stand in her way. This, too, was doomed to failure, the 
court holding that, even though a suit for a bare declaration was 
not stricto sensu a matrimonial cause, the High Court ewercising its 
matrimonial jurisdiction was indeed the only court which had 
competence to grant binding declarations of status. Since jurisdic- 
tion as between these parties could not be based on domicile, the 
wife’s only hope was jurisdiction under section 18 (1) (a) of the 
Matrimonial Causes Act, 1950, based on desertion. The Court of 
Appeal in fact offered the wife the chance of amending her pleadings 
to claim a decree of restitution of conjugal rights, Diplock L.J. 
going so far as to suggest that the court could make a declaration 
that the parties were validly married without granting a formal 
decree of restitution. This opportunity appears to have been 
declined for unstated ‘tactical reasons.” One is thus left to 
wonder, first, how far it is justifiable so to refuse relief at the front 
door while at the same time offering to furnish it at the back door 
and, secondly, what is to be the fate of a person who wishes to 
obtain a bare declaration of status in order to determine her future 
conduct. For example, a woman divorced abroad might desire a 
declaration of her status from an English court in order to decide 
whether or not to come to England to marry and settle down here. 
It would appear that the present jurisdictional rules exclude relief 
to such a petitioner, which seems unfortunate. As Diplock L.J. 
suggests, the remedy would appear to lie with Parliament. 

A problem adumbrated by Ormrod J. and left open by Diplock 
L.J.1* is whether a court has power to make a bare declaration of 
the validity of a marriage other than under section 17 (1) of the 
Matrimonial Causes Act, 1950.* Both judges were disposed to 
hold that there was such power, but it may be noted that an 


1t [1964 2 W.L.R. 1108 at pp. 1115-1118, per Willmer L.J., with whom 
anckwerts L.J. agreed; at pp. 1196-1129, per Diplock L.J. 

12 pees 2 W.L.R. 1108 at p. 1118, per Wilmer L.J.; at p. 1119, per 
erts L.J.; at p. 1129, per Diplock L.J. Semble also the wife might 

have sought a divorce under section 18 (1) (b) of the 1950 Act had she been 
so minded. It seems a pity that it was not considered to be in order to 
anslogise for jurisdictional p es in connection with bare declaration with 
that subsection, since this would have disposed of the case. One cannot help 
feeling that if Equity does not shrink from acting by analogy with a statute 

of limitation, so the Oonflict of Laws should not shrink from ing by 
analogy in the present circumstances with a statutory jurisdictional provision. 

13 [1964] 2 W.L.R. 1108 at p. 1129. 

14 [1964] 2 W.L.B. 581 at p. 588 and [1964] 2 W.L.R. 1108 at p. 1128 
respectively. 

15 As amended by the Legitimacy Act, 1959, s. 2 (b) this reads: ‘‘ Any person 
who 1s & British subject, or whose right to be deemed a British subject 
depends wholly or in 2 part on his erage or on the validity of any marnage, 
may, uf he is domiciled in England or Northern Ireland or claims any real 
or personal estate situate in gland, apply by petition to the court for a 
decree declaring that the petitioner is the legitimate child of his parents or 
that the marnage of his father and mother or of his grandfather and grand- 
mother was a valid marriage or that his own marriage was a valid 
marriage.” 
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argument has been put forward that, if it is possible to proceed 
under section 17 (1), no proceedings can be taken under R.S.C., 
Ord. 15, r. 17.16 It would have been helpful if further guidance 
could have been given. For, if this argument is valid, the petitioner 
in Woyno—though not in the present case on account of the refusal 
to accept a de facto domicile—should not have resorted to the 
rules of court since he could have brought his case within section 
17 (1).27 As matters stand one can only assume that the argument 
just mentioned has been invalidated by the decision in Har-Shefi. 

We can only conclude our review of this case by observing that 
an aura of unreality surrounds it. It is not known why the wife 
insisted on a bare declaration in preference to other relief nor what 
was alleged to be wrong with the Nevada decree. At any rate, the 
decision highlights another comment that was made in the Formosa 
case: ‘* The one relic which remains is the rule that a wife takes 
her husband’s domicile; it is the last barbarous relic of a wife’s 
servitude.”’ 18 

P. R. H. Wess and P. M. Norra. 


ACT OF STATE DOCTRINE 


MonicrpaL courts are naturally reluctant to declare the acts of a 
foreign sovereign state to be invalid. It is considered discourteous, 
a hindrance to the smooth development of diplomatic relations, a 
preach of comity, a possible embarrassment to the executive. Anglo- 
American courts deal with the problem by invoking the act of 
state doctrine. This enables the court to avoid the issue by 
holding itself incompetent to inquire into the validity of the foreign 
act which as a result is treated automatically as valid. 

The rule is normally a convenient one even though it necessarily 
causes one of the parties ° to be deprived of his remedy. Should it 
apply, however, when the foreign act is considered objectionable or 


16 See Zamir, The Pelee Judgment (1962), pp. 121-124, relying on Warter 
v. Warter (1800) 15 P.D. 85; Yool v. Ewing ] I.R. 807 and Knowles v. 
Att.-Gen. [1951] P. 54. 

17 Tt is submitted that this is more than mere pedantry inasmuch as section 
17 (1) imposes fixed rules as to jurisdiction which differ in substance from 
any rules that have been advanced in connection with proceedings under 
R.8.C., Ord. 16, r. 17. 

18 [1968] P. 259 at p. 267, per Lord Denning M.R. 

Enunciated in 1ts classic form in Fuller C.J.'s dictum that: ‘‘ Every sovereign 

state is bound to respect the dependence of every other sovereign State, and 

the courts of one country will not sit ın judgment on the acts of the government 

of another done within its own territory." Underhill v. Hernandez, 168 U.S. 

200 st P, 252 (1897). The leading English decision is Luther v. Sagor [1921] 

8 K.B. 582. 

2 Usually the plaintifi—since the act of state doctrine is normally invoked by a 

purchaser from a foreign government against a dispossessed plaintiff 
endeavouring to recover his property. 
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offensive?* It has been suggested that the rule should not apply 
where the foreign act is contrary to international law‘ nor where 
it conflicts with some moral, social or economic principle which is 
fundamental to the public policy of the forum.’ 

The Supreme Court of the United States in the Sabbatino 
decision * has now decisively rejected any such arguments designed 
to restrict the ambit of the act of state doctrine. Acts of foreign 
states it ruled must be treated as valid even if they are contrary to 
international law and however offensive they may be to American 
notions of public policy. The decision is all the more striking for 
the fact’ that it arose out of the present tension between Cuba and 
America. Notwithstanding the severance of diplomatic relations, 
the American embargo on trade with Cuba and the freezing of all 
Cuban assets in America, the Supreme Court 7 upheld the validity of 
a Cuban decree nationalising American sugar interests in Cuba. It 
rejected the original owners’ claim to be entitled to the proceeds in 
a New York bank account of a consignment of the sugar. Both 
lower courts had found the decree—which made more or less illusory 
provision for compensation *—to be contrary to international law.° 


8 Probably the worst case ın recent years was that of Bernstein v. Van Heyghen 
Freres S.A., 163 F. 2d 246 (C.A. 2d Cir. 1947) in which Judge Learned Hand 
upheld the vahdity of a seizure of property by the Nazıs based on the fact that 

e owner was Jewish. Judge Hand looked to see whether the executive had 
waived the act of state doctrine. On finding no evidence that it had, he 
applied the doctrine. The State Department subsequently changed this policy 
and issued a statement ‘‘to relieve American courts from any restraint upon 
the exercise of their jurisdiction to pass on the validity of the acts of Nazi 
officials,’' 1949, 20 Dept. of State Bulletin 592, 593. 

4 See Domke, ‘‘ Indonesian Nationalisation Measures Before Foreign Courts” 
(1960) 54 Amer.J.I.L. 805; Mann, “International Delinquencies Before 
Municipal Courts ” (1954) 70 L.Q.R. 181; Zander, ‘‘ The Act of State Doctrine " 
(1959) 58 Amer.J.I.L. 826. But see Falk, “Toward a Theory of Participation 
of Domestic Courts m the International Legal Order: A Gritique of Banco 
Nacional de Cuba v. Sabbatino'’ (1861) 16 Rutgers L.Rev. 1; Reeves, ‘ Act 
of State Doctrine and the Rule of Law—A Reply " (1960) 54 Amer.J.1.L. 14L. 

5 See for instance Cheshire, Private International Law (6th ed., 1961), p. 154. 

Banco Nactonal de Cuba v. Sabbatino, 84 S.Ct. 923; 876 U.S. 308 also 

reported (1964) 58 Amer.J.I.L. 779 (March 28, 1964). 

Encouraged no doubt by an amicus brief filed (surpnsingly) by the Solicitor- 

General urging application of the act of state doctrine. 

Payment for the expropnated property was to consist of bonds with terms 

of not less than 80 years bearing interest at 2 per cent. The interest was 

not to be cumulative and was to be paid only out of 26 per cent. of the yearly 
foreign exchange received by sales of Cuban sugar to the U.S. in excess of 
three million Spanish long tons at a minimum price of 5.75 cents. per 

Enghsh pound. In the preceding 10 years the annual average price had neyer 

been that hıgh and ın only one of those years had as many as three million 

Spanish long tons been sold. 

9 The Federal District Court, 198 F. Supp. 875, found that the decree violated 
international law in that first, 16 was motivated by a retaliatory not a public 
purpose; second, it discriminated against American nationals; and third, it 
failed to provide adequate compensation. The court ruled that the act of 
state doctrme did not apply where the foreign act was contrary to mternational 
law. The Court of Appeals, 307 F. 2d 846, affirming, relied on two letters 
of the State Department which it took as evidence that the Executive Branch 
had no objection to a judicial testing of the Cuban decree’s validity. The 
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The Supreme Court’s reasoning was founded principally upon 
the traditional justification for the act of state doctrine—the feeling 
that the judiciary should so far as possible avoid meddling in foreign 
affairs. But in elaborating its reasons Justice Harlan for the (8~1) 
majority put forward some novel, and not altogether fortunate, 
variations on this theme. 

He first pointed out that to strike down a foreign act of state 
might give offence to the foreign government and could disturb 
relations between the two states—especially if the judgment came 
years after the original act when tempers had long cooled. Also 
negotiations for an overall settlement of claims might be endangered 
by an award in favour of one. . 

On the other hand, he argued that a decision upholding the 
legality of the foreign act would strengthen the bargaining position 
of the foreign government and might prove decidedly embarrassing 
in cases where the executive branch had proclaimed the illegality 
of the act. Either way there was the possibility of inconveniencing 
the executive’s conduct of foreign relations. 

Moreover, if the courts were prepared to go into the validity of 
foreign acts of state a purchaser from an expropriating government 
would never know if he could safely import them into the United 
States until a test case had been decided. This would hinder the 
stability of international commerce. 

So far the reasoning followed traditional lines. But the court 
went on to say it was not impressed by the argument that by 
finding the Cuban decree to be invalid it could make a useful 
contribution to the development of international law. This view 
rested ‘‘ upon the sanguine presupposition that the decisions of the 
courts of the world’s major capital exporting country and principal 
exponent of the free enterprise system would be accepted as disinter- 
ested expressions of sound legal principle by those adhering to 
widely different ideologies.” 1° This is a remarkable statement from 
one of the world’s most honoured tribunals. Though one cannot 
but respect the honest realism of the court’s approach, its high- 
lighting of the relativity of interpretations of international law will 
be unwelcome to many international lawyers. Moreover one may 
question whether the court did well to invoke the possible suspicion 
of bias as an excuse for abdicating from the task of reaching an 
unbiased conclusion. 

But the court went even further. It declined to test the legality 
of the Cuban seizure because it found the relevant standards so 
highly controversial. The court pointed out that although there 
was authority for the traditional Western view which required the 
payment of prompt, adequate and effective compensation the 


court was unwilling to declare that any of the three infirmities found by 
the district court was on its own enough to make the Cuban decree contrary 
to international law but was satisfied that together they had that effect. 

10 84 §.Ct. 923 at p. 048-044. 
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Communist countries even when they paid compensation rarely 
recognised any obligation to do so," whilst the underdeveloped 
countries maintained that the traditional rules reflected “ im- 
perialist ’’ interests which were inappropriate to the circumstances 
of the emergent states.’* It is true that in a footnote the court 
added that this disagreement as to relevant international standards 
did not mean that there were none—but merely that the matter 
“is not meet for adjudication by domestic tribunals.” ** But the 
court’s reliance on the disagreement carries with it the disturbing 
suggestion that domestic courts should, as a general rule, withdraw 
from the attempt to articulate rules of international law save in the 
Tare cases when the rules are so clear as to be beyond any real 
dispute. 

The court formulated the ruling principle of its decision: 
“that the judicial branch will not examine the validity of a 
taking of property within its own territory by a foreign sovereign 
government, extant and recognised by this country at the time of the 
suit,*® in the absence of a treaty or other unambiguous agreement 
regarding controlling legal principles,* even if the complaint alleges 
that the taking violates customary international law.” 15 The 
words italicised suggest that the court intends the applicability of 
the act of state doctrine to be dependent on whether the relevant 
rule of international law happens to be embodied in a treaty or 
“ other unambiguous agreement.” Breaches of clear principles of 
customary international law seem to be excluded. The court said 
that even if the Cuban decree were contrary to customary inter- 
national law it “‘ would still be unwise for the courts so to 
determine. Such a decision now would require the drawing of 
more difficult lines in subsequent cases... .’??¢ This distinction is 
less than satisfactory. Courts are well accustomed to drawing 
difficult lines and one cannot be greatly impressed by this reason 
for refusing to make an exception to the act of state doctrine. No 
doubt it is easier to deal with an alleged breach of a treaty than 
of a rule of customary international law, but if the court is prepared 
to do the one, it is hard to approve its reluctance to do the other. 


11 The Court cited Doman, ‘‘ Postwar Nationalization of Foreign Property in 
Europe,” 48 Ool.L.R. 1125 at pp. 1148-1168; Fleming, States Contracts and 
Progress (1960), pp. 62-63; Bystricky, ‘‘ Notes on Certain International Legal 
Problems Relating to Socialist Nationalization m International Assn. of 
Democratic Lawyers,'’ Proceedings of the Commission on Private International 
Law, Sixth Congress (1958), p. 15. 

12 The court cited (1957) 1 Yearbook of the U.N. International Commission, 155, 
158 (statements of Mr. Padilla Nervo (Memco) and Mr. Pal (India)). 

13a 84 S.Ot. 928, 940 n. 26. 

18 This exception to the act of state doctrine seems entirely new. It would have 
proved very useful in cases (like the Bernstein case, note 8 above) where 
acts of the Nazi government came into question. 

14 Ttales supplied. 

15 84 §.Ct. 928 at p. 940. 

16 Ibid. at p. 048. 
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As to the public policy of the forum, the Supreme Court hardly 
even dealt with the argument that the Cuban decree might offend 
against American notions of the sanctity of private property. It 
stated categorically that ‘‘ however offensive to the public policy 
of this country and its constituent states an expropriation of this 
kind may be, we conclude that both the national interest and 
progress towards the goal of establishing the rule of law among 
nations are best served by maintaining intact the act of state 
doctrine in this realm of its application.” Yet deference to 
foreign law must surely have some limits, and if international law 
is not to mark the boundaries then the public policy of the forum 
is the last remaining refuge. The fact of Nazi Germany suggests 
that it is unwise for the courts to leave themselves defenceless 
against obnoxious foreign acts of state. 

The effect of the court’s decision is therefore to leave the 
dispossessed owner of property seized by a foreign government 
without a remedy in the American courts.’* That the decision may 
help marginally to promote stability of trade in expropriated 
property is perhaps not very important. Nor is it of over-much 
consequence that the executive should be spared the embarrassment 
of seeing the court uphold the validity of a foreign act which it has 
proclaimed to be contrary to international law. In the rare cases 
where a municipal court could be persuaded to reach such a 
conclusion one would have little sympathy with complaints from 
the executive. Rather more important is that application of the 
act of state doctrine will avoid the danger of the court’s invalidating 
the act of a government with which the executive is currently on 
good terms. But perhaps the best justification of the decision is 
the fact, not fully articulated in the Supreme Court’s decision, that 
the act of state doctrine may not only work negatively to avoid 
embarrassing the executive but can also exert a positive and 
beneficial influence on the course of relations between the two 
states concerned. The decision in the Sabbatino case, for example, 
could slightly ease the tension between Cuba and the United States. 
In the present state of world politics the injury which the act of 


17 Ibid. at pp. 942-048. 

18 English courts might take the same view. But they would not be bound to 
do so. Luther v. Sagor (note 1 above) did not raise any question of public 
international law and, strictly, is distinguishable. One precedent for invoking 
a breach of international law as a reason for not ap pi g the act of state 
doctrine is ae Oil Co. v. Jaffrate [1959] TER. B16 (Aden Sup.Ct. 
per Campbell J.). In Re Helbert Wagg [1956] 1 Oh. 828, Sachs J. said that 
foreign legislation would be recognised unless penal, confiscatory or dictated 
against particular individuals or classes of individuals. He also said that 
the court must be entitled to consider whether the foreign law offended the 
public policy of the forum. Moreover, it is well accepted in England as in 
America that the forum can under certain circumstances refuse to recognise 
foreign judgments and foreign divorces. It is unlikely that an English court 
would go quite as far as the Supreme Court in treating a foreign act of state 
as above inquiry. 
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state doctrine necessarily does both to the development of inter- 
national law and to the interests of the dispossessed property 
owner may perhaps be justified if it offers some genuine hope of 
improved international relations. 

MICHAEL ZANDER. 


A Licence COUPLED WITH AN EQUITY 


Mrs. AinswortTs is a woman in the unfortunate position of 
deserted wife. One’s natural sympathy for her increases as one 
reads reports, under the name of National Provincial Bank, Ltd. v. 
Hastings Car Mart, Ltd.,* of the successive stages of her legal battles 
to remain in occupation of her matrimonial home. After her 
husband left her, he mortgaged the property to the National 
Provincial Bank and later he sold it to a company which he had 
formed. At the same time the company took over the mortgage 
liabilities. The property was registered land, and these transactions 
were duly registered. The Bank knew nothing of the Ainsworths’ 
domestic situation, and had only the most slight indications from 
which they might have inferred that all was not well. The real 
contest has been between the bank, who wish to realise their 
security, and Mrs. Ainsworth, who has asserted two rights against 
them which have been hotly disputed. To the bank’s proceedings 
for possession in the Chancery Division, she has pleaded that she 
has a right to remain in occupation of her matrimonial home, which 
for registered land is an ‘‘ overriding interest ’? within the meaning 
of the Land Registration Act, 1925, s. 70 (1) (g). In this 
contention she did not succeed before Cross J.? The order in the 
bank’s favour was, however, made subject to the outcome of 
proceedings, which she had herself instituted in the Divorce Division, 
to have the husband’s conveyance to his company set aside on the 
ground that it was made with the intention of defeating her claim 
for financial relief, by virtue of the Matrimonial Causes (Property 
and Maintenance) Act, 1958, s. 2. In this she was successful.’ 
She therefore returned to the Chancery Division, asking that the 
order made in the bank’s favour be not enforced. But Cross J. 
held that the bank’s charge was not affected by Hewson J.’s order.‘ 
She appealed to the Court of Appeal from both his findings, and 
although on this latter point his decision stood, on the vexed 
question of the nature of the deserted wife’s interest in the 
matrimonial home, he was reversed. Lord Denning M.R. in the 
leading majority judgment (Lord Donovan in substance agreed with 


1 The case has now reached the Court of Appeal (Lord Denning M.R., Lord 
Donovan and Russell L.J.), and is reported at [1964] 2 W.L.R. 751; [1964] 
1 All E.R. 688. For references to the earlier stages, see below, notes 2-4. 

2 [1963] 2 All B.R. 204. See (1963) 26 M.L.R. 718, where the facts of the 
case are discussed in more detail. i 

8 The order in her favour was made by Hewson J. on July 18, 1968. 

4 [1988] 3 All E.R. 649. 
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him), predictably held that her right was assertable against third 
parties as an overriding interest to the extent that she could 
remain in occupation until ordered to leave by a court. After 
hearing further evidence as to how the discretion to let her remain 
should be exercised, the Court of Appeal have ordered that the Bank 
be given possession at the end of twelve months, and that after 
one month Mrs. Ainsworth must pay the Bank £8 a week.’ To this 
extent her long struggles in the courts have been successful. The 
Bank however, has been granted leave to appeal to the House of 
Lords. The final round may still be to come. 

It is to be hoped that this appeal is made. It can scarcely be 
any longer argued in the Court of Appeal that the deserted wife’s 
right to stay in the matrimonial home until she is told to leave by 
a court is not assertable against all successors in title to her husband 
except those who have no notice whatsoever of her interest. And 
yet the judgment of Lord Denning, which now sets the seal on the 
rule, raises problems which deserve immediate consideration by the 
highest tribunal. They may be put in the form of a series of 
questions. 


(i) What is the Juridical Nature of the Wife’s Right? 


It is well known that in the course of the definition of the deserted 
wife’s right, Lord Denning, as its propagator in chief, made a 
number of attempts to determine its juridical nature. When it 
first appeared—as an answer to attempts by the deserting husband 
and his landlord to terminate statutory tenancies of the matrimonial 
home—he said of the wife, * she is not the sub-tenant or licensee of 
the husband,” but rather she has ‘‘ a very special position in the 
matrimonial home.” € But later he treated her as a licensee—‘‘ a 
licensee with a special right—under which the husband cannot turn 
her out except by special order of the court: Middleton v. 
Baldock 7.°?® In Woodcock (Jess B.) & Sons, Ltd. v. Hobbs, he 
said, ‘‘ the wife’s right is an equity. It does not, therefore, prevail 
against a prior mortgagee... .”? ° Now, in National Provincial Bank 
v. Hastings Car Mart, there is another variation upon the theme: 
“ The wife has no tenancy. She has no legal estate or 
equitable interest in the land. Al that she has is a licence. 
But not a bare licence. She has a licence coupled with an 
equity. The distinction was well pointed out by Upjohn J. in 
estminster Bank, Ltd. v. Lee. It is an equity which the 
court will enforce against any successor except a purchaser for 
value without notice.” ** 


5 forge 8 All E.R. 98. 

8 Old Gate Estates, Lid. v. Alexander [1950] 1 K.B. 811 at p. 819. 

7 pono 1 K.B. 657. 

8 Errington v. Errington [1952] 1 K.B. 208 at p. 299. See also Bendall v. 
McWhirter [1952] 3 Q.B. 466 at p. 488. 

® [1955] 1 All E.R. 445 at pp. 448, 449. 

10 loss Ch. 7. 11 [1964] 1 All E.R. 688 at p. 696. 
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To anyone who asserts that the right is a licence to use land, 
the first hurdle that must be overcome, if it is to be said that the 
licence binds successors in title of the licensor, is to show that two 
modern cases, King v. David Allen & Sona, Billposting, Lid. and 
Clore v. Theatrical Properties, Ltd., which appear to decide that 
a licence creates rights and obligations only between the parties to 
it, are distinguishable. Lord Denning claims that the cases do not 
apply once the person relying on the licence has gone into occupation 
of the land; that thereafter third parties may be required to honour 
the licence. This is certainly a possible ground for restrictively 
distinguishing King*s case (although the members of the House of 
Lords gave no indication that their decision would have been 
different if the licensee had begun to exercise his licence). It is hard 
to see its relevance to Clore’s case; the front of house rights there 
licensed had to be carried out under conditions of occupation of the 
relevant portion of the theatre for a number of years. 

Lord Denning justifies his conclusion that a licence is enforceable 
against third parties once it is “‘ coupled with an equity ” by citing 
three lines of authority where “ equities ” have had this effect. It 
is submitted that two of them are very weak vaulting poles for 
scaling the Clore barrier. One is the old common law case of Webb 
v. Paternoster, the other the decision of the Court of Appeal in 
Errington v. Errington, where, however, King’s case and Clore’s 
case were not discussed, and where it has been suggested that in the 
light of this the result might be justified on narrower grounds.?° 
The most interesting of the authorities is a line of cases in which 
an equitable doctrine was invoked to require a licensor, and so his 
successor in title, to recognise that a licensee or his assign had an 
irrevocable right in the land concerned, because the licensor had led 
the licensee to believe that he had such a right and had in 
consequence entered and expended money upon some construction 
on it: Duke of Beaufort v. Patrick," Dillwyn v. Llewelyn, 
Plimmer v. Wellington Corporation.° This doctrine has a close 
allegiance to the notion of estoppel by conduct, and recently, as 
Lord Denning notices, a similar case was decided on this latter 
ground: Hopgood v. Brown.*® Although these cases seem persua- 
sive, it must be doubted whether they justify the whole of Lord 
Denning’s claim, which is that the deserted wife’s licence is of the 
kind which may be asserted against third parties who have 
constructive notice of her interest from the fact of her occupation. 


916] 2 A.C. 54. 
986] 8 All B.R. 488. 
14 (1619) Poph. 151. 
PAE 1 K.B. 198. 
ade (1952) 68 L.Q.R. 837. 
ir (1858) 17 Beav. 60 esp. at p. 76. 
18 (1862) 4 De G.F. & J. 517. 
19 (1884) 9 APP- Cas. 699 esp. at pp. 713, 714. See generally, Cheshire (1953) 
16 M.L.R. 
20 [1955] 1 inte E.R. 550. 
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Where a third party was involved in the cases cited, he had actual 
notice of the circumstances amounting to an estoppel.’ In this 
respect Lord Denning seems to have extended the principle which 
emerges from them. 


(ii) What is Meant by an “* Equity ”? 


In Westminster Bank, Ltd. v. Lee,?* Upjohn held that the deserted 
wife’s interest, while assertable against successors in title to the 
husband, was a “mere equity ° as opposed to an “ equitable 
interest ” in land. Lord Denning asserts that he is using the word 
“ equity ”? in the same way. But for Upjohn J. this technical 
distinction had two consequences both relating to the extent to 
which the interests are assertable against third parties: (i) a mere 
equity was not binding on subsequent purchasers of equitable 
interests (e.g., mortgages) who took without notice of it; (ii) a mere 
equity was not binding on a purchaser who might be deemed to have 
constructive notice of it merely because it belonged to a person 
who was in occupation, and inquiries were not made of that person 
(the rule in Hunt v. Luck **).*4 “ Equitable interests ° were not 
limited in these ways. Lord Denning by his decision clearly does 
not accept the second of these limitations, and makes no reference 
to the first. It therefore seems that Lord Denning is not adhering 
to the technical meaning propounded by Upjohn J. It is difficult 
to see what distinction he would draw between the deserted wife’s 
right and an equitable interest in the land, which was not purely 
a matter of choice of words. Calling it an ‘* equity ” seems to come 
perilously close to a device for avoiding consideration of the difficult 
arguments as to whether a new equitable interest in land can be 
created, having regard to section 4 (1) of the Law of Property Act, 
1925, and whether it is registrable (Lord Denning specifically states 
that it is not because it is an ‘* equity.’’) * 

It seems clear that the term ‘“‘ equity,” in the technical sense 
in which Upjohn J. uses it, emerged only in the latter nineteenth 
century °’; in other nineteenth-century cases it is used in a more 
general sense to mean any right enforceable in a court of equity as 


21 In Plimmer v. Wellington Corporation, the question was whether the original 
licensor was bound to recognise a right amounting to an ‘‘interest in the 
land ’’ for the purpose of the compensation provisions of a statute vesting the 
property in another body. In Duke of Beaufort v. Patrick, the purchasers 
were held actually to know that the canal had been constructed and that the 
owner of the fee mmple by sanctioning this had dedicated the strip of land 
to the public permanently. In Dillwyn v. Llewellyn, the trustees of the 
licensor must have known in fact of the building erected by the licensee, and 
they also took as volunteers. 

22 [1956] Ch. 7. 

28 [1901] 1 Ch. 45. 

24 [1956] Ch. 7 at pp. 21-23. 

25 [1964] 1 All E.R. 688 at p. 696. 

26 Seo Phillips v. Phillips (1861) 4 De G.F. & J. 208 at pp. 215-218; Cave v. 

Cave (1880) 15 Ch.D. 689; Delany (1957) 21 Conv. 198. 
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opposed to a common law court. Thus in Dillwyn v. Llewellyn ** 
when Lord Westbury speaks of ‘‘ the equity of the donee,” he is 
referring to the donee’s right to come to the Chancellor’s court and 
ask for an imperfect gift to be perfected by the trustees of the 
donor’s estate because of the donor’s conduct. It must be doubted 
whether the term is used to refer to a defined class of rights stamped 
with a specific set of attributes. This, it is submitted, is also the 
case with respect to the dicta on which Lord Denning relies for 
authority that the Hunt v. Luck rule applies to “‘ equities.” 78 
These statements, as their contexts show, were intended as authority 
for the proposition that a purchaser is bound by all the interests of 
a tenant in occupation of the land which he could assert against 
the vendor, including those under collateral agreements as well as 
those connected with the tenancy. They were not intended to have 
wider significance, because the word “‘ equity ’? was not treated as 
teferring to an established class of rights. 


(iti) Is Every “ Equity ”? an “ Overriding Interest ”? 
Once Lord Denning had established that the deserted wife’s interest 
was assertable against third parties, whose constructive notice came 
from not making inquiries of her as the occupant, it was a simple 
matter to decide that the interest fell within the Land Registration 
Act, 1925, s. 70 (1) (g). But what of the other “ equities ” 
which were raised in the nimeteenth-century cases? There seems 
no grounds for not placing them also within the orbit of that 
paragraph. This is precisely what occurred in a recent County Court 
case: Dovto v. Astell.2° D had leased a flat from S upon terms that 
the tenant should pay £20 a month restaurant charge. The 
defendant took an assignment of the lease from D, after S had given 
an undertaking that the payment would not be enforced if at any 
time he was away. S then sold her interest which was in registered 
land. The new landlord demanded the full restaurant charge even 
though the defendant had been away. He was held bound by the 
undertaking of his predecessor S not to enforce the covenant, which 
was binding on her under the doctrine of Central London Property 
Trust, Lid. v. High Trees House, Ltd.*°; this gave the defendant 
an equitable right, which bound successors in title as an overriding 
interest, following National Provincial Bank v. Hastings Car Mart. 


27 (1862) 4 De G.F. & J. 517. 

28 Jones V. Smith (1841) 1 Hare 48 at p. 60, per Wigram V.-C.; Barnhart v. 
Greenshields (1858) 9 Moo.P.C.O. 18 at p. 88, per Lord Kingsdown; see [1964 
1 All E.R. 688 at pp. 696-607. The dicta are founded on a number o: 
earlier authorities all concerned with the rights of tenants: Taylor v. Stibbert 
(1794) 2 Ves.Jun. 488; Daniels v. Davison (1811) 17 Ves.Jun. 482; Allen v. 
Anthony (1816) 1 Mer. 283. 

964] 5 O.L. 185 (April 80, 1964), Fully reported m (1964) 28 Conv. (xN.8.) 270. 
1947] K.B. 180, The case involved a particularly uninhibited application of 
the principle of equitable estoppel, since it was held that the promise endured 
as long as the tenant remained in occupation, and was not one which could 
be terminated by reasonable notice. 
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Had S’s undertaking been contractual the case would have been on 
all fours with Allen v. Anthony,’ where a landlord’s contractual 
undertaking to the tenant that he should be allowed to cut the 
timber on the land given for separate consideration after the lease 
had been executed was held to bind his successor in equity on the 
basis of constructive knowledge arising from the tenant’s occupation. 
This is one of the authorities supporting the general statements in 
Smith v. Jones and Barnhart v. Greenshields to which Lord Denning 
refers.®? Section 70 (1) (g) seems to have the makings of a somewhat 
unruly horse. What will happen, for instance, if the lease is of 
sufficient length only to bind the lessor’s successors if it is registered ? 
Will collateral “ equities ” still be overriding interests, enforceable 
without registration ? 


(iv) Does the Ewtent to which the Deserted Wife’s Right can be 
Enforced against Third Parties Differ for Registered and 
Unregistered Land? 


In the Hastings Car Mart case at first instance, Cross J., accepting 
Upjohn J.’s view that for unregistered land the doctrine of Hunt v. 
Luck did not apply, considered that if the right were an overriding 
interest then it would be a more extensive right in the case of 
registered land, and that this was a reason why section 70 (1) (g) of 
the Land Registration Act, 1925, should not be construed to include 
it. Now the Court of Appeal have held that those who do not make 
inquiries of an occupier do so at their peril, even in respect of 
unregistered land. Yet both Lord Denning and Lord Donovan 
contemplate there still being a difference between the rules for 
registered and unregistered land arising from the difference in 
statutory requirements as to the inquiries which ought to be’ made. 
For unregistered land, the question of notice is to be determined 
by asking whether the particular matter would have come to 
the knowledge of the successor in title ‘‘if such inquiries and 
inspections had been made by him as ought to have been made by 
him.” * For ‘registered land, “‘the rights of every person in 
actual occupation of the land or in receipt of the rents and 
profits thereof, save when inquiry is made of such person and the 
rights are not disclosed ’?** are overriding interests, and thus the 
inquiries which ought to be made are delimited. Lord Denning 
does not make it clear what difference he sees in these obligations to 
inquire. Lord Donovan considers the Law of Property Act 
provision more stringent: ‘‘ If inquiries ought reasonably ‘to be 
made of others, they must be made. Nor is it necessarily enough 
that after inquiry the right of the occupant was not disclosed.” * 
It might be suggested however, that this provision should be 


31 (1816) 1 Mer. 283. > 82 Above note 26. 
33 Law of Property Act, 1925, s. 199 (1) (ii) (a). 

84 Land Registration Act, 1925, s. 70 (1) (g). 

35 [1964] 1 All E.R. 688 at p. 609. 
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construed as giving statutory form tothe rule in Hunt v. Luck, and 
that therefore the Law of Property Act does not call for more 
extensive investigations than the Land Registration Act. If this is 
not the case, then one can only regret that Cross J.’s view that it is 
undesirable that there should be one rule for registered and another 
for unregistered land has not prevailed. 


(v) Is the Inclusion of the Deserted Wife’s Equity within the Ambit 
of “ Overriding Interests ?? Consonant with the General Policy and 
Purpose of the Land Registration Act, 1925? 


Making the deserted wife’s right assertable against those who do not 
inquire about her claim to occupy the matrimonial home compli- 
cates the daily round of the conveyancer. In order to protect his 
client he must seek out the occupier (by no means an always easy 
task) and, if it is a woman, question her as to her relations with her 
husband (if she has one). For this the client will pay. The basic 
policy question is: should the wife who is deserted by her husband 
and left in the matrimonial home be afforded protection at the 
expense of increased complication and cost of conveyancing practice ? 
Many factors have to be weighed in the balance and all of them 
cannot be discussed here.*® One which has not so far received 
much consideration, but which arises with the Hastings Car Mart 
case, is the basic purpose of setting up a titles register for land. 
This is surely to provide a speedy, simple, reliable and cheap 
method for dealing with land. To do this, it is essential that 
interests which are not noted on the title, but which nevertheless 
bind persons dealing with the land, should be kept to a minimum, 
and strong reasons should be shown before the category of “ over- 
riding interests ’? is extended in any way. The importance of this 
consideration can only increase with the growth in the amount of 
registered land. 

From this point of view it is interesting to compare the fate of 
the doctrine of the deserted wife’s equity in Australia, where most 
land is now included in the various states’ Titles Registers.87 The 
doctrine has not been accepted there as placing an obligation on 
a person who takes an interest in the matrimonial home from the 
husband even with express notice that his deserted wife is residing 
there.*® One of the grounds on which the English cases have been 
rejected has been that 

“ The recognition of a wife’s equity as a clog on the 
husband’s title as a registered proprietor is contrary to the 


86 Valuable discussions of various policy factors affecting the extension of the 
deserted wife's right are to be found in the Talowing articles and notes: 
Wade s (oon) 68 L.Q.R. 887; Mogarry (000) € 68 L.Q.R. 879; (1955) 71 L.Q.R. 
175, ; Kahn-Freund (1959) 22 M 

37 Por ae ‘purpose of this argument, the Torrens System of registration there 

revailing may be taken as similar to the English system. 

88 The ae canoa cases have been discussed by Fridman (1954) 17 M.L.R. 82; and 

Tarlo (1959) 23 M.L.B. 479. 
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spirit of the Real Property Act, 1886-1945, the objects of which, 
as set out in section 10, are ‘ to simplify the title to land, and 
to facilitate dealing therewith, and to secure indefeasibility of 
title to all registered proprietors, except in certain cases 
specified by this Act.” 3 


It would in that case have been possible to construe the Act so that 
the wife’s right came within the “ certain cases specified,” *° but 
the learned judge refused to do so. 

Finally, two smaller points which also should weigh against the 
extension of the wife’s equity in the manner now permitted by the 
Court of Appeal. One is that it seems the less worthwhile to require 
investigation of occupier’s rights once it is realised that the wife 
may in the end only be given temporary relief.** Secondly, Lord 
Denning rejects the argument that the wife should be required to 
protect herself by seeking an injunction against the husband to stop 
him selling the house (as in Lee v. Lee **), which could then be 
registered under the Land Charges Act, 1925, or the Land Registra- 
tion Act, 1925, on the ground that a deserted wife will not have the 
foresight to do so, and a lawyer might not advise it. Surely there 
is a clear answer: most wives who need to assert rights in their 
matrimonial house also need maintenance from the deserting 
husbands, and will seek advice about getting it. If solicitors know 
that their rights can only be protected by injunction then they will 
not hesitate to advise seeking one. 

W. R. CORNISH. 


No. 8009: Farm WacEs RESOLUTION + 


Tue National Association of Toolmakers (N.A.T.), a growing union,’ 
had been increasing its membership among the employees of the 
Pressed Steel Company Limited (the employers) at the expense of 
the Amalgamated Engineering Union (A.E.U.). The employers 
were members of the Engineering Employers Federation (Federa- 
tion) and the A.E.U. were members of the Confederation of 


39 Per Iugertwood J. in Maio v. Piro [1956] 8.A.8.R. 2838. His judgment was 
approved and quoted tn extenso on this point by the New South Wales Full 
Supreme Court ın Digon v. MoWhinnie (1958) 58 8.R.(N.S.W.) 179. 

40 The Real Property Act, 1886-1968 (8.A.), s. 249, provides that ‘‘ nothing in 
this Act shall affect the jurisdiction of courts of law and equity in cases of 
actual fraud or over contracts or agreements for the sale and other disposition 
of land or over equities generally." 

41 In the reported cases in which wives have been given relief against purchasers 
taking with only constructive notice of her interest, the court has used ts 
discretion to allow her to remain in the matrimonial home for only a temporary 
period. In Woodcock (Jess B.) £ Sons, Ltd. v, Hobbs [1055] 1 All E.R. 550, 

ssession was ordered after three months; in Churcher V. Street [1959] 

h. 251, after six months; and in National Provincial Bank v. Hastings Car 
Mart (gee note 5 above), after twelve months, the wife having to pay the 
mortgagee £3 a week after one month. 

42 [1952] 1 All E.B. 1290; [1952] 2 Q.B. 489n. 

1 House of Commons, October 14, 1946. 

2 June 1968, 647 members; March 1064, 1,200 members. 
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Shipbuilding (the Confederation). The Federation and Confedera- 
tion ë had made an agreement for the settlement and avoidance of 
disputes, known as the 1927 Agreement. 

The N.A.T. was affiliated neither to the T.U.C. nor to the 
Confederation, and its membership among the employees of Pressed 
Steel numbered only thirty-seven, compared with the 680 employees 
who were members of the “ recognised ” unions affiliated to the 
Confederation. The A.E.U. complained to the employers and 
threatened to strike whilst the “ breakaway” union recruited 
members from the A.E.U. The employers having tried in vain to 
settle the dispute first suspended the members of the N.A.T., paying 
them wages for a normal working week (forty-two hours) at the 
consolidated time rate and then, when it was quite clear that the 
A.E.U.* would call a strike unless the N.A.T. members returned to 
the A.E.U., the employers dismissed the N.A.T. members. All but 
three of the thirty-seven men dismissed rejoined the A.E.U. and 
returned to work with no loss of seniority. Thus the solidarity of 
the A.E.U. was no longer in peril. 

But this was not the end of the affair. The employers had a 
contract with the War Office which, in accordance with the Fair 
Wages Resolution passed by the House of Commons on October 14, 
1946, incorporated certain terms. The vital terms for this dispute 
were: 


“ 1 (a) The Contractor shall pay rates of wages and observe 
hours and conditions of labour not less favourable than those 
established for the trade or industry in the district where the 
work is carried out by organisations of employers and trade 
unions representative respectively of substantial proportions of 
the employers and workers engaged in the trade or industry in 
the district.” 


** 4. The Contractor shall recognise the freedom of his work 
people to be members of trade unions.”’ 


Breach of the Resolution is, of course, breach of contract. 
However, the remedies for breach of contract are usually ignored 
(they are not open to the employees anyway). The procedure on 
a complaint of breach of the Resolution is for the matter to be 
brought to the attention of the contracting department or the 
Ministry of Labour and if there is no settlement then the complaint 
is referred to an independent tribunal, in practice—the Industrial 
Court. 

Thus this inter-union dispute appeared before the Industrial 
Court with the N.A.T. and the employers as parties in the guise of 
an alleged breach by the employers of term 4—freedom to join 
trade unions. The N.A.T. alleged that the fact that they were not 


3 The Confederation is a new body. Previously the unions acted independently. 
4 The N.A.T. had a rule that no member would be admitted if he were a 
member of another T.U. They said they were not poaching. 
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affiliated to the T.U.C. nor to the Confederation did not affect their 
status as a “ trade union ” within term 4—it is hard to see how it 
could! They had been registered as a trade union since May 1960.° 
The N.A.T. also considered that the Resolution should be interpre- 
ted in accordance with certain International Labour Conventions 
which had been ratified by the Government and which gave the 
employees not merely the freedom to join a union, but also complete 
freedom of choice of union.® (So far there has been no pronounce- 
ment on the effect of these conventions, nor any indication of their 
relevancy in interpreting contracts or statutes.) The union finally 
claimed that they were, anyway, a more suitable body to negotiate 
for toolmakers, as they consisted solely of such workers and had an 
“ intimate knowledge ” of the trade, than were the A.E.U. which 
contained other less-skilled categories of employed. 

The employers insisted that their duty under the Resolution was 
only to deal with the union which satisfied the conditions of term 
1 (a), i.e., unions which entered into the machinery established by 
the 1927 Agreement—and represented a substantial proportion of the 
workers, which of course, excluded the N.A.T., and although they 
recognised the freedom to join any trade union, they did not have 
to deal with “ non-recognised ” (i.e., by the Confederation) unions. 

The court? did not find the employers in breach of the 
Resolution. It is a considerable pity that the court did not, for 
once, overcome their reticence and give reasons for their decision. 
This was not a wage claim but the interpretation of an extremely 
important resolution. A reasoned decision would not have had any 
unfortunate repercussions in this case, indeed it would have clarified 
some vital terms in the Resolution. 

However, it is possible to glean some points from the award. In 
particular it is sufficient for the employers to negotiate with the 
unions which are parties to the bargaining or arbitration machinery 
and are representative of a substantial proportion of the employees. 
Minority unions are accorded no rights under the Resolution.* This 
is similar to the American system where one union is given sole 
bargaining rights in a particular unit.? Presumably an application 
to the Industrial Court is necessary to determine whether this union 
still has bargaining rights (what is a ‘‘ substantial proportion ” 
anyway ?) rather than a ballot as is used in the United States of 
America. The Resolution clearly was not intended to deal with 
inter-union disputes and where one of the unions is not affiliated to 


5 Trade Union Act, 1871. 

8 International Labour Conference Conventions, Nos. 87 and 98. 

7 (8009) 4 lines only! 

8 Nor were they granted the right to appear before the I.D.T.; or under s. 58 
of the Terms and Conditions of Employment Act, 1959. (The court also gave 
no indication whether affiliation to the T.U.C. was important. Is there any 
preference for affiliated unions?) 

-® The Resolution does not indicate any ‘‘ unit'’ or “' structure’’ of term 1 (a) 
‘trade or industry in the district '’ or section of trade or industry. 
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the T.U.C. the Bridlington Agreement cannot be used. Some new 
machinery is needed here. 

The International Conventions were ignored in the award. So 
they have no practical effect in this country despite ratification ? 

One is therefore left with the assumption that there is a 
theoretical freedom under the Fair Wages Resolution to join any 
trade union one wishes, but as the employer need only deal with 
the union which enters into negotiations with him to which a 
substantial proportion of his employees belong, the practical freedom 
is to join the union which is the choice of the majority of one’s 
fellow employees. 

OLGA AITKIN. 


A Lmreat APPROACH TO Foss v. HARBOTTLE 


In Heyting v. Dupont and Another? the Court of Appeal have 
affirmed Plowman J.’s decision that a minority shareholder’s action 
for alleged misfeasance by a majority shareholder as director was 
barred in limine by the rule in Foss v. Harbottle.? The reasoning 
on which Plowman J. based his decision was questioned in an earlier 
note in these pages ° on the ground that the Foss v. Harbottle rule 
was invoked by the judge, contra mundum, to dismiss the action. 
He held that, since the rule defines the court’s jurisdiction, the 
consent of the majority shareholder to the proceedings could not 
confer a jurisdiction on the court which it does not otherwise possess. 
On appeal the defendant majority shareholder dropped his counter- 
claim and accepted Plowman J.’s ruling. Thus the objection to 
Plowman J.’s reasons for invoking Foss v. Harbottle does not apply 
to the Court of Appeal’s decision since the majority shareholder no 
longer wished the action to proceed. 

Before the Court of Appeal counsel for the plaintiff had to show 
that the pleadings disclosed a sufficiently serious misfeasance by the 
defendant to justify a minority action as an exception to the Foss v. 
Harbottle rule. It could not be contended that the pleadings 
disclosed anything approaching fraud on a minority or ultra vires 
acts, both of which are unquestioned exceptions to the rule. There 
has, however, been a thin but steady stream of obiter dicta, 
stemming from some observations of Jessel M.R. in Russell v. 
Wakefield Waterworks,* which adopt a more flexible attitude to 
Foss v. Harbottle. They are to the effect that a minority action 
will be allowed by exception to the rule whenever justice requires 
it in the circumstances of the case, even though the requirements 
of one of the established exceptions cannot be met. The Court of 
Appeal, however, was not to be persuaded that in the circumstances 


1 [1064] 1 W.L.R. 848. 

2 (1848) 2 Hare 461. 

8 (1964) 27 M.L.R. 479. 

4 (1875) L.R. 20 Eq. 474 at p. 480. Bee note 7 below. 
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of this case justice demanded any such departure from the orthodox 
exceptions to the rule. The reality of the matter was that there 
had been a state of deadlock between the plaintiff and the defendant 
for nearly ten years which had prevented their company even 
getting off the ground. The articles were drafted in a form almost 
designed, in the view of the Court of Appeal, to lead to deadlock in 
the event of a dispute between the plaintiff and defendant, who 
between them held nearly all the shares. Harman L.J. thought 
that Plowman J.’s attempt to invoke the Foss v. Harbotile rule 
in the teeth of opposition of both parties ’? was to be regarded 
with approval since it put a stop to “‘ perhaps the most barren and 
futile piece of litigation that it has ever been my lot to encounter.” 5 

Counsel for the plaintiff relied very strongly on the allegation 
that the defendant had withheld from the company for several years 
a patent application, requiring his signature, which he had earlier 
agreed to assign to the company. However, even before the present 
action was begun, the application together with an assignment of 
all rights in the invention had been sent to the company’s solicitor, 
Russell L.J. thought that this technical misfeasance would not ‘ in 
the circumstances of discord between the partners ’? have made an 
atom of difference to the company’s activities. It was “‘ as plain 
as a pikestaff ° that the contention that the defendant’s conduct 
affected the company’s profitability was ‘‘ wholly visionary.” A 
second allegation asserting that the defendant had refused to disclose 
details of abortive negotiations to sell the company’s sole prototype 
machine, and that this amounted to a loss of a business opportunity, 
was “a non sequitur.” In short, it was not alleged by the plaintiff 
that the company had suffered any actual damage and without such 
damage a minority action would not be justified. Harman L.J. 
observed that if this had been a company incorporated in England 
the proper remedy in this state of deadlock would have been a 
petition to wind up the company. Unfortunately m Jersey there 
was no such relief and it was not a case of a foreign company 
carrying on business or having assets in England.’ 

Although the plaintiff’s valiant attempt to penetrate the Foss 
v. Harbottle rule could not hope to succeed on the facts, the most 
interesting aspect of this case were the observations of Russell and 
Harman L.JJ. favouring a more flexible approach to the exceptions 
to Foss v. Harbottle. They rely on the line of persuasive authority 
already referred to. Such authority, however, consists entirely of 
obiter dicta from judgments where one of the recognised exceptions 
disposed of the case, whether a minority action was allowed or 


5 [1964] 1 W.L.R. 848 at p. 852. 
€ Under the law of Jersey ‘‘ the company must go on until the official in whose 


hands its affairs are now in 1s minded to divide what . . . may be left 
among those entitled "': per Harman L.J. at p. 853. On the jurisdiction to 
wind up foreign companies, see Gower, M Company Law, 2nd ed., 
pp. 602-604. 


LJ 
Serr. 1964 NOTES OF CASES ' 605 


disallowed.’ Moreover, in the majority of reported decisions on the 
exceptions to Foss v. Harbottle a much more rigorous approach has 
been adopted. Danckwerts J. in Pavlides v. Jensen ® was the first 
to recognise this divergence in the judicial approach to the Foss v. 
Harbottle rule. However, in his own judgment he refers only to 
Jessel’s remarks in the Wakefield Waterworks case and certain 
passages in Buckley.” .He did not consider all the dicta cited by 
Russell L.J. in the present case and preferred to follow Lord Davey’s 
judgment in Burland v. Earle? which analyses the exceptions to 
Foss v. Harbottle in strictly orthodox terms. It is not surprising 
that Danckwerts J. decided the Pavlides case on the narrowest 
possible view of the fraud on a minority exception to Foss v. 
Harbottle. 

What is curious about the observations of Russell and Harman 
L.JJ. in the present case is that they appear to accept Danckwerts 
J.’s decision while at the same time reinforcing the more liberal 
view that a minority action will lie by exception to Foss v. Harbottle 
in any case where the interests of justice require it. In Pavlides v. 
Jensen a mine worth a million pounds had been sold for a small 
fraction of that amount in circumstances amounting to gross 
negligence. Further the directors concerned were de facto in a 
position to control the company and prevent it taking action against 
them. If justice did not require that the minority be allowed to 
sue on such allegations as these, it is difficult to imagine a case, 
falling short of fraud on a minority, where this residuary exception 
to Foss v. Harbotile will be allowed to operate. Nevertheless a 
door, thought to have been closed in Pavlides v. Jensen, is still 
ajar. It may be supposed that before very long the Court of Appeal 
will have to decide how far they are prepared to open it. The 
American courts long ago began to relax their very similar rule 
restricting minority actions. It is to be hoped that our own courts 
will allow themselves to be influenced by American decisions dis- 
tinguishing between those wrongs to the company, by directors or 
others, which the board cannot bona fide refuse to litigate, and those 
as to which it may exercise its own discretion whether or not to 
sue, 

Another interesting aspect of Russell L.J.’s judgment is that, 
seemingly for the first time, the Foss v. Harbottle rule was 
considered in the context of the conflict of laws. Although the rule 
in Foss v. Harbottle is a ‘* conception as unfamiliar in the Channel 


7 See Jessel M.R. in Russell v. Wakefield Waterworks (1875) L.R. 20 Eq. 474 
at p. 480; Swinfen-Hady L.J. in Baille v. Oriental Telephone Co. (1015) 1 
Ch. 508 at p. 518; Romer J. in Cotter v. N.U. Seamen [1929] 2 Ch. 58 at 
p. 65; Jenkins L.J. in Edwards v. Halliwell [1950] 2 All E.R. 1064 at 

. 1067; Buckley, The Companies Act, 12th ed., pp. 168-169. 

8 [1956] 1 Ch. 565. 

ə [1902] A.C. 88 at p. 98. ; 
he Report of the Jenkins Committee, in their recommendation in para. 212 
(e), would provide the courts with a useful way of by-passing the Foss v. 
Harbottle rule altogether. 
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Islands as the Clameur de Haro ” in this country, nevertheless 
Russell L.J. classified the rule as a matter of procedure to be 
decided by the law of the forum and not by the law of Jersey as 
the place of incorporation. Even if it is granted that the task of 
classification, for the purpose of conflict of laws, is to be performed in 
accordance with English conceptions, it is open to serious doubt 
whether the Foss v. Harbottle rule can, even as a matter of English 
law, be properly regarded as merely a rule of procedure. The 
scope of the exceptions to the rule unquestionably delimits the 
extent of a minority shareholder’s right to protect his holding in 
the company from the effect of serious misconduct in its affairs. The 
Foss v. Harbottle rule would seem to be as much part of substantive 
company law as, say, the law on share capital or directors’ duties 
to the company. 
ANTHONY BOYLE. 


Tue SHACKLES OF RIGIDITY AND FORMALISM + 


Tue case of Myers v. D.P.P.? is an interesting one, and shows how 
irrelevant our law of evidence is to contemporary realities. The 
uneasiness of the members of the House of Lords as to the 
consequences of their decision is apparent in the report. 

Myers and another were convicted of offences involving the theft 
of motor-cars. Their system involved the purchasing of wrecked 
cars together with their log books. They then substituted stolen 
cars for the wrecked ones, changing the registration plates and the 
chassis and engine number plates and respraying and disguising the 
stolen cars so that they were identifiable with the details in the log 
books of the wrecked cars. The evidence led by the prosecution 
was overwhelming, including the discovery of discarded parts from 
the stolen cars on the defendants’ premises and identification of the 
stolen cars by their owners through dents and scratches. In addition 
expert insurance assessors who had examined some of the wrecked 
vehicles before they were written off and sold testified that for 
various reasons some of the cars sold by Myers could not possibly 
be the wrecked cars they purported to be. The final straw came in 
the checking of a few of the cars against the Austin Motor Company’s. 
records. Apart from the various number plates recording the car’s. 
registration number and the manufacturer’s engine and chassis 
numbers the stolen cars had a permanent recorded number stamped 
on the cylinder block and it was not possible for this number to be 
changed. Evidence showed that the Austin Motor Company records 
recorded the relevant cylinder block numbers as belonging to the 
stolen cars and not to the wrecked cars. 


1 Words of Lord Pearce in Myers v. D.P.P. [1964] 3 W.L.R. 145 at p. 174. 

2 peet 8 W.L.R. 145. The decision is not novel. In South Africa the 
ppellate Division reached 8 similar conclusion in Vulcan Rubber Works v. 

S.A.R. £ H. [1958] 8 8.A.L.R, 285 esp. at pp. 206-207. 
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The admissibility of this last item of evidence was disputed.? The 
trial judge admitted it and his decision to do so was approved by 
the Court of Criminal Appeal (Lord Parker C.J., Paull and Widgery 
JJ.). The House of Lords by a majority of three (Lords Reid, 
Morris and Hodson) to two (Lords Pearce and Donovan) held the 
evidence was wrongly admitted because it was hearsay. The 
remaining admissible evidence was itself so weighty as to justify the 
application of the proviso to section 4 (1) of the Criminal Appeal 
Act, 1907, and the appeal was therefore dismissed. 

This is not the first time that a point of law has been decided 
by a majority of the judges in the House of Lords though their 
decision is supported by only a small minority of all the judges 
called upon to judge the case as it proceeded through trial and 
appeals.‘ In this case the point was decided by a minority of three 
to six, the six being two law lords, the three judges of the Court of 
Criminal Appeal and the trial judge. 

The accuracy and reliability of the Austin records was testified to 
by an employee in the Technical Investigation Department of the 
Austin Motor Company Ltd., who was in charge of their records 
for the purposes of police investigations. Unfortunately in an 
elaborate mass production system the original maker of the record 
of the cylinder block number who recorded it as the car was 
assembled could not be traced. He was responsible for putting the 
number on a record card which was itself subsequently recorded on 
a permanent microfilm record. Had the original recorder been 
traceable he could himself have given evidence, refreshing his 
memory from his own record, though in fact his memory would be 
entirely dependent on that record, one of hundreds he would have 
made, and his personal appearance in court would have no effect 
whatsoever on the validity of that record.” Indeed, the employee 
who was responsible for keeping the records would be a more reliable 
witness as to their accuracy as a whole than would be any of the 
original makers. Nevertheless so technical is our hearsay rule that 
whilst the maker could have given this evidence the employee from 
the records department could not. 

Ironically if it could have been proved that the original maker 
was dead his record would have been admissible as a contem- 
poraneous record made by a person who, without interest in the 
matter, made such a record as part of the regular course of his 
employment. Unfortunately this exception to the hearsay rule is 
confined to deceased recorders and does not cover those who are 


3 Objection was also made to evidence of the records of another manufacturer 
identifying earbox found on Myers’ premises as having been originally 
fitted to one raf the stolen cars. 

4 e.g., Russell v. Russell [1924] A.C. 687; Bell v. Lever Bros. [1982] A.C. 161. 

5 R. v. Bryant (1946) 31 Cr.App.R. 146. 
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merely not discoverable. This may well be an area for future 
statutory reform, though in civil cases the Evidence Act, 1988, has 
substantially achieved this purpose. 

If cylinder block numbers were entered in a car’s log book 
and recorded in the local authority register of mechanically pro- 
pelled vehicles, as are the engine and chassis numbers, this evidence 
would be admissible as a public record. 

No one disputed the cogency of the evidence. Quite apart from 
the obvious reliability of the manufacturer’s records it is very 
convincing if an owner testifies that a car is his car and the vehicle 
bears a cylinder block number which corresponds to a manufac- 
turer’s record which ties that number up with engine and chassis 
numbers which the testifying owner’s car bore according to his log 
book. When it is borne in mind that these numbers can each 
contain as many as ten or twelve letters and figures the coincidence 
is too great not to put the credibility of the manufacturer’s record 
beyond all doubt. 

The point was not disputed in the House of Lords that to admit 
the records was to admit hearsay.” Hearsay evidence for our 
purposes can be considered as assertive statements (or actions) the 
evidential value of which is dependent upon an acceptance of the 
truth of the assertion. However, the evidence of the Austin records 
would appear to have a twofold reference. First they assert that 
a particular cylinder block number belongs to a particular car which 
is further defined by its chassis and engine numbers. To use the 
evidence in this way is to use it as hearsay evidence. It is obviously 
cogent, but technically inadmissible. However, the evidence may be 
relevant in a second way. Suppose an owner testifies that a car is 
his although its engine and chassis numbers differ from his log book 
entries. Since they are easily changed this is not in itself so cogent. 
Then evidence is given of the manufacturer’s records which coincide 
with the owner’s testimony in recording the cylinder block number 
of the disputed car and the engine and chassis numbers in the 
owner’s log book as belonging to the same vehicle. These records 
have a value other than by way of hearsay testimony. This is 
because, even if one ignores the issue of whether they are true or 
false, one is still faced with the enormity of the coincidence between 
the owner’s testimony, the numbers in his log book, the cylinder 
block number and the manufacturer’s record. The truth or falsity 
of the record is a small issue which is really quite irrelevant when 
one is faced with recorded numbers having a total of perhaps thirty 
letters and figures in sequences which coincide with the testimony of 


8 Cf. Gibson v. Arnold & Oo. [1951] 2 8.A.L.R. 189 and the oe cited b 
Lord Pearce in Myers v. D.P.P., viz. ., North Bank v. Abbott, 18 Pick. 466 
at p. 471 (1888) (Mass.); Mississippi River Logging Co. v. eson C.C.A. 69, 

Fed, 778 at pp. 366) a Arete .8.A.); and Bridgewater v. Rowbury, 6 Atl. 
415 at p. 417 (18 
7 [1064] PLR. Ls hes a 
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the owner and his log book. Why bother about the truth of this 
record? It is the complete accuracy of its coincidence which is its 
real evidential value, though incidentally that coincidence confirms 
the truth of the record, since the only alternative possibility is a 
chance of outlandish mathematical proportions.’ 

A not dissimilar sort of reasoning was adopted by the Court of 
Criminal Appeal in R. v. Rice ° where they admitted evidence of an 
air ticket to connect the two accused with a flight to Manchester. 
They treated the air ticket not as hearsay evidence of the truth of 
the details and names which it bore on its face, as such it is 
inadmissible, but as an item of real evidence the significance of 
which was that if the ticket purported to have been used for a flight 
to Manchester in the names of Rice and Moore it was quite likely 
that it had been so used. Only Lord Pearce referred to R. v. Rice 
in the House of Lords though the Court of Criminal Appeal had 
relied on it. Lord Pearce thought it was right and Lord Donovan 
concurred with his judgment. The majority were oddly silent about 
it. In fact the real evidence of the records in Myers v. D.P.P. is 
stronger than the ticket evidence in R. v. Rice. 

In the House of Lords a number of arguments for admitting the 
evidence were offered. It was pointed out that it was the practice 
at the Central Criminal Court to admit it, but the sensibility and 
frequency of such a practice is not in itself going to upset the hear- 
say rule. It was also argued unsuccessfully that a trial judge has a 
discretion to admit a trustworthy record. Although trial judges in 
criminal cases have a discretion to exclude on behalf of the defence 
evidence technically admissible it is quite contrary to our juris- 
prudence to suppose they have a similar discretion to admit tech- 
nically inadmissible evidence on behalf of the prosecution even if it 
is profoundly cogent. It is very doubtful whether it could be 
admitted for the defence at the judges’ discretion. 

It was also argued again unsuccessfully that one’s common sense 
rebels against the rejection of the evidence. Sound though this 
argument is common sense is not generally allowed to overrule 
established principles of law. If the law has got itself into an 
unsatisfactory state, as it has, it is for the legislator rather than for 
judicial common sense to rectify it.11 The principle of the hearsay 
rule has been firmly established for the best part of two centuries 
and although fresh exceptions were judicially created in the 


8 If the manufacturer's records for some reason did not tally with the log book 

numbers or the numbers stamped on the car the absence of coincidence would 

not have the same effect since it could be explained by an error ın the record. 

On the other hand there can hardly be any error when the record 1s coincident, 

since coincidental errors in a series of twenty or thirty letters are hardly 

likely. 

T pi Q.B. 857. 

10 Lord Pearce assumes it will not be admissible [1964] 8 W.L.R. 146 at p. 169 
and see Sparks v. R. [1964] 2 W.L.R. 566 where hearsay evidence on 
behalf of the defence was rejected and the rejection was approved by the 
Privy Council. 11 See Lord Reid [1964] 3 W.L.R. 146 at p. 156. 
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nineteenth century, the creation of new exceptions in the twentieth 
century has been left to the legislators. Lord Pearce and Lord 
Donovan, however, seemed eager to establish a new exception where 
common sense so obviously dictated it. 

An attempt was made to distinguish the use of the records by 
themselves and their use to corroborate the testimony of witnesses. 
There is nothing to justify such a distinction in itself.*? Inadmissible 
evidence is nonetheless inadmissible when it is offered as corrobora- 
tion. This distinction does not seem to have been pursued to the 
point of real interest of showing that the records may have had a 
relevance through their coincidence otherwise than as hearsay 
evidence. 

In the Court of Criminal Appeal it seems to have been success- 
fully argued that the evidence could be excepted from the hearsay 
rule if it did not depend on the credibility of any particular 
identifiable person but on the efficiency of the Austin Motor Com- 
pany’s system. It seems difficult to reconcile this with existing law 
and the majority of their lordships did not accept it. Whatever 
the system it remains a private record and the hearsay rule appears 
to govern all assertions in private records irrespective of to whom 
they belong. There is much to be said in fact if not in law for the 
view taken by the Court of Criminal Appeal as being realistic in 
the circumstances and the majority of the members of the House 
of Lords seemed to look on this as a possible situation for a statutory 
exception to the hearsay rule, whilst the two dissenting members 
would have made it a judicial exception for as Lord Pearce 
emphasised in his dissenting judgment the evidence was “ fair, clear, 
reliable and sensible.” 13 

Myers v. D.P.P. contains some weighty statements by Lord Reid 
on the ability of the House of Lords to adapt the law to changing 
conditions 14 which must, he reasons, be done by the development 
and application of fundamental principles and not by the creation 
of conditions or limitations, which must be left to the legislature. 
Since the offence with which Myers was charged is very common 
and since nowadays manufacturers of many mechanical and elec- 
trical goods keep records identifying their products the importance 
of this decision is considerable and it will certainly hamper the work 
of the police. The advantages to the prosecution of being able to 
identify stolen property by reference to manufacturers’ records are 
obvious and in many cases of this type it is not easy to get alterna- 
tive conclusive evidence. The snag of Lord Reid’s view that it is 
for the legislature to bring in a reform is the slowness of the legisla- 
ture itself to react to the needs of law reform and adaption. He 
himself admits that it is long overdue in this field. One wonders 
what the prospects now are. J. A. ANDREWS. 


12 Though such a doctrine emerged for a short time when the hearsay rule was 
in its infancy. See [1964] 3 W L.R. 145 at p. 164, per Lord Hodson. 
18 Ibid. at p. 167. 14 Ibid. at p. 156. 
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CARAVANS AND JUDICIAL Law-MAKING 


THE House of Lords decision in Mianam’s Properties, Ltd. v. 
Chertsey Urban District Council t is a textbook illustration of the 
judicial dilemma in administrative law. Like most cases in this 
field it raised the problem of statutory interpretation. 

The question was whether certain conditions imposed on a site 
licence for caravans fell within section 5 (1) of the Caravan Sites 
and Control of Development Act, 1960, which provides that a site 
licence may be issued “ subject to such conditions as the authority 
may think it necessary or desirable to impose on the occupier of 
the land in the interests of persons dwelling thereon in caravans, or 
of any other class of persons or of the public at large.” All the 
judges in the Court of Appeal and the House of Lords disagreed with 
Ormerod L.J.’s decision at first instance * that section 5 gave the 
local authority an unfettered discretion subject to an appeal to the 
magistrates’ court under section 7. But the difference of opinion as 
to what limitations must be read into the words of section 5 are 
illuminating. 

Lord Reid, with whom Lord Donovan agreed, adopted, as the 
Court of Appeal ? had done, the hallowed approach of the courts 
towards local authorities entrusted with wide powers, which is to 
read in limitations from outside the Act. The courts have in 
effect created an unwritten constitution of fundamental rights 
against which every statute is presumed not to offend unless the 
words are too clear to misunderstand. The hoariest of these maxims 
is that there is a presumption that “ the legislature does not intend 
to make a substantial alteration in the law beyond what it expressly 
declares.”? 4 In this context the presumption was used by Lord 
Reid to infer that Parliament did not intend to give local authorities 
power to impose conditions which would have introduced a system 
of rent control for caravans. Lord Upjohn also found his limitation 
in a fundamental principle outside the Act. But in his case it was 
the even hoarier maxim of freedom of contract. ‘‘ Freedom to 
contract between the subjects of this country is a fundamental right 
even today and if Parliament intends to empower a third party to 
make conditions which regulate the terms of contracts to be made 
between others then even when there is an appeal to a court of law 
against such conditions, it must do so in quite clear terms.” 5 
Therefore he held that the conditions which imposed restrictions on 
the contracts between the owners of the site and the occupiers of 
the caravans were void. 

The other two Law Lords adopted a fundamentally different 
approach. Viscount Radcliffe found the problem of whether Parlia- 
ment intended that a local authority should be at liberty to impose 


1 [1964] 2 W.L.R. 1210; [1964] 2 All E.R. 627. 

2 The Guardian, February 18, 1968 968] 3 W.L.R. 88. 
4 National Assistance Board v. Wilkinson [1952] 2 Q. B. at pp. 658, 659. 

5 [1964] 2 W.L.R. 1210 at p. 1229. 
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rent control on caravans, “a purely speculative question and I do 
not think that it is a relevant one.” © To the maxim that Parlia- 
ment is presumed not to intend a fundamental change in the law 
he dealt a blow from which it may be hoped it will never recover: 
‘* With great. respect, I cannot see what useful conclusions 
can be peated by this line of approach. Of course, conditions 
which limit an occupier’s use of land as a caravan site interfere 
with what otherwise would be his unlimited common law rights 
(subject to nuisance). But then that is exactly what they are 
meant todo.... If this extended power of control is presented 
to us by the very words of the new Act, how is it possible to 
discover a line that limits its extent by excluding ‘ fundamental 
alterations’ of the general law or analysing the previous 
limitations which, ew hypothesi, are due to be changed?” 7 


But Viscount Radcliffe reached the same conclusion as his colleagues 
by finding limitations in the words of the Act itself and by fair 
deduction from them. He thought that the tenor of the Act was 
that it applied to the licensee of the site as occupier and that the 
conditions must therefore apply to him in that capacity rather than 
as one who sub-lets the site to others. In other words he agreed 
with Diplock L.J. in the Court of Appeal ‘‘ that permissible con- 
ditions must relate to the user of the licensed site, not to the user 
of the licensee’s legal powers of letting or licensing caravan 
spaces.” 8 

Lord Guest was the only one to disagree partially with his 
brethren. He agreed that some limit must be placed on the local 
authority’s discretion but held that the presumption against a sub- 
stantial alteration in the law and the objection that the conditions 
interfered with freedom of contract had no application here. He 
found the limitation of the local authority’s discretion in the scope 
and object of the Act ‘* which is limited to the control by the autho- 
rity of the occupation of the site by the caravans as opposed to 
the control of the occupiers of the caravans, except in so far as it 
relates to the site.” ° He, therefore, held the conditions relating to 
rents and security of tenure of the caravan occupiers valid but 
regarded those which were designed to prevent certain restrictions 
being imposed on the caravan occupiers personally as invalid. He 
thus reached exactly the opposite result to Willmer L.J. in the Court 
of Appeal, who was the only other judge to hold some of the 
conditions to be valid. 

What conclusions can be drawn from this diversity of opinion? 
It does not enhance one’s respect for the certainty of law and leads 
one to question the whole technique of statutory interpretation. 
In theory the courts are trying to divine the intentions of Parlia- 
ment. But they deprive themselves of the only possible guide to 


6 Ibid. at p. 1220. 7 Ibid. at p. 1221. 
8 Ibid. at p. 1223. 8 Ibid. at p. 1226. 
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those intentions namely the parliamentary debates. In this par- 
ticular case a resort to the debates would have furnished the courts 
with part of the answer to their problem.’° This would by no 
means always be the case as Parliament may never have contem- 
plated the situation which comes before the courts. In such circum- 
stances the courts’ task is that of the legislator. To legislate in 
this type of case involves deciding what should be the limits on the 
discretion of an authority which is conferred in very wide terms. 
This is a political question. Three of their lordships decided this 
issue by resorting to fundamental principles extraneous to the Act. 
Unfortunately these fundamental principles are diametrically 
opposed to what Parliament is trying to do, namely change the law. 
Part of the significance of this case lies in the rejection of this 
Canute-like approach to social legislation by two of their lordships. 
But having eliminated this approach they had no guiding lines left 
as to what ought to be the limits of the authority’s discretion except 
analogy with other sections of the Act. This is a very uncertain 
guide, as the difference of opinion in this case shows. This case, 
therefore, highlights the dilemma of the court when confronted with 
a political decision. It can either apply its own political philosophy 
which is very likely to be out of harmony with that of Parliament 
or narrow the issue down to one of analytical reasoning. It is sub- 
mitted, therefore, that such a political decision ought to be taken by 
a body which is responsible politically. As Parliament has left the 
issue open, only the authority concerned, if it is politically respon- 
sible, ought to decide this question. In other words the local 
authority must be allowed by the courts to determine its own 
jurisdiction and face the consequences from the electorate. If 
political control worked well this would be the ideal solution. As it 
does not, an institution akin to the Ombudsman could strengthen 
this control considerably. He would give his impartial opinion 
whether the authority was overstepping what he, as the embodiment 
of the citizen’s conscience, considered to be the bounds of its compe- 
tence. The final judgment on his verdict would lie with public 
opinion. 
G. Ganz. 


10 An amendment to enable conditions to be attached to ensure reasonable rents 
and reasonable notice (see conditions 28 and 29 here) was introduced by 
Lord Meston in the House of Lords and withdrawn after disapproval by Earl 
Waldegrave speaking for the government (H.L.Deb., Vol. dae. cols. 1256- 
1268).. Viscount Colville of Culross withdrew his amendment relating to 
premiums (see condition 32 here) after being assured by the Lord Chancellor 
that, ‘if, as the result of the position, people, by the scale of rents and the 
premiums they had been paying, had been reduced to a position where they 
could not improve conditions, and the whole of that caravan estate was 10 an 
unholy mess, the only way was to buy out the sıte at a fair price,” i.e., the 
local authority could use its compulsory purchase powers under s. 24 (6) 
(see cols. 1813—1818). This was also the view taken by Diplock L.J. ın the 
Court of Appeal [1968] 8 W.L.R. 88 at p. 60. 
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PROTECTION AGAINST THE WEATHER 


Tue Court of Appeal has decided in Phipps v. Pears‘ that there 
is no right known to law as an easement for protection against the 
weather. In this case the owner of 16 Market Street, Warwick, 
claimed an easement for the protection afforded against the weather 
to a wall of the premises by the adjoining property, number 14. 

The court seems to have taken three grounds for dismissing the 
claim—novelty, indefinition and undue restriction on the alleged 
servient owner’s dealing with his property. The writer takes issue 
on each ground. 

The Court of Appeal in Re Ellenborough Park? emphasised 
recently that novelty is no bar to a claim to an easement and the 
categories of easements are not closed. There is authority for saying 
that the claim to a right of protection from the weather from adjoin- 
ing property has already been recognised, admittedly at first 
instance, in Upjohn v. Seymour Estates, Ltd.” It was held in that 
case that a right to protection from the weather was included in 
the rights of support and user conferred by section 88 (1) of the 
Law of Property Act, 1925, on adjoining owners of party walls. 
Now if no right to protection from the weather can exist (and 
protection was the only item mentioned by the court as being 
comprised in the right of user) is section 88 (1) in future to be 
read as if the words ‘‘ excluding the right of protection from 
the weather ” were included in it? A further difficulty is this. 
It is hard to imagine a use of a party wall apart from protection 
which the right of support does not include; support comprises 
every type of physical leaning upon and contact with. So if 
“ user ” does not comprise protection, what does the word mean? 
Upjohn’s case was cited in the Court of Appeal in Phipps v. Pears, 
but was not referred to in the judgment. 

Whilst not actually saying so, Denning M.R. implied in his 
judgment that the claim to protection was indefinite. He gave two 
examples of claims to easements which the courts have refused to 
recognise, the claim to a view and the claim to air coming at large 
in an undefined channel. He contrasted them with valid claims to 
specific rights—to use a coal-shed or go along a passage. But no 
claim to an easement could be more precise than that in Phipps v. 
Pears, namely, to have a defined wall protected to a defined extent. 
If the court could not regard this claim as precise, how would it 
have acted if the wall had been a party wall, with rights under 
section 88 (1) attaching? Precisely the same problem of definition 
would have fallen to be considered. A very similar problem was 
faced in Bond v. Nottingham Corporation 4 when it was held that 
support could be removed from a party wall if an equivalent support 


1 [1964] 2 W.L.R. 996; [1964] 2 All E.R. 85. 2 [1956] Ch. 181. 
8 [1988] 3 All E.R. 614. 4 [1940] Gh. 429. 
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were put in its place. Denning M.R. said in Phipps v. Pears that a 
man may cut down his trees if he likes, even if the result is to 
deprive his neighbour of shelter or shade. Admittedly it may be 
impossible to define the shade or protection given by trees and 
therefore such a claim to an easement of protection must be refused 
for indefinition, but that is not a reason for refusing a defined claim 
to protection. It is difficult to see any difference between a claim 
to have a defined area protected in a defined way and a claim to 
have a defined window undarkened to a defined extent. 

The objection that to recognise the easement would unduly 
restrict the alleged servient owner in his dealing with his own 
property is applicable to all claims to easements since every ease- 
ment fetters the servient owner’s dealing with his land. If the 
easement is duly defined, it is not unduly restrictive. 

It is particularly to be regretted that leave to appeal to the 
House of Lords was refused in a matter so arguable. 


H. W. Warmson. 


REVIEWS 


ConstrroTionaL Law. By J. D. B. MITCHELL, LL.B., PH.D., 
Professor of Constitutional Law in the University of Edinburgh. 
[Edinburgh: W. Green & Son. 1964. xxv and 805 pp. 
65s. net.] 


Ture is the first volume in a series of works to be published under the auspices 
of the Scottish Universities Law Institute. As is to be expected, it views the 
field of constitutional law mainly through spectacles made in Scotland. But 
it would be quite unrealistic to describe it as a textbook on Scottish constitu- 
tional law. Professor Mitchell, an expatriate Sassenach, has not succumbed 
to the temptation to be more Scottish than the Scots; inevitably his chapters 
on local government and the courts, for example, have a distinctively Scottish 
flavour, but his range is wide and his vision broad. Nor does his work fit 
into the conventional pattern of constitutional law textbooks. Probably 
Professor Mitchell would prefer not to have it described as a textbook at all 
In fact it resembles Sir Ivor Jennings’ The Law and the Constitution more 
closely than (say) Wade and Phillips. It does not attempt to cover every 
relevant topic; descriptive detail is often sacrificed in order to maintain 
central ideas in their proper perspective. It poses complex questions where 
other books offer neat answers. It is designed to evoke doubt rather than to 
supply information. It is, in fact, a searching and challenging book which 
makes heavy demands on its readers. 

The author has perhaps made too few concessions to the uninstructed 
reader. It is right to expose difficulties and to indicate where the law is 
uncertain, but any omission to explain fully the nature of the difficulty or the 
reasons for uncertainty is apt to induce perplexity instead of curiosity. 
Professor Mitchell is equipped with deep learning, sober judgment and 
acute and subtle analytical insight; sometimes, however, his capacity for lucid 
exposition fails him; an allusive style of writing renders the narrative elusive, 
and the reader, having been led along a devious path, may lose his sense 
of direction and become unsure of his destination. And the need for making 
frequent references to heavily laden footnotes tends to impede progress. In 
short, this is very far from being a digestible book for the beginner. For 
the advanced student and his teacher it has a great deal to offer. 

The book is divided into three parts. The first, and most difficult, deals 
with sources and general principles. Its most significant chapter is devoted 
to the idea of parliamentary sovereignty. Professor Mitchell argues, on the 
whole persuasively, the case for the new orthodoxy: that Parliament is legally 
capable of effectively redefining itself or altering the manner and form of 
legislation so as to bind its own future action, provided that it does not 
thereby create a legal vacuum. He also contends that certain provisions of the 
Act of Union with Scotland may be regarded as fundamental and immutable. 
But I am not persuaded that English courts would treat section 4 of the 
Statute of Westminster as having redefined the meaning of Parliament ad hoo; 
and I not only disagree with Professor Mitchell’s view that section 1 (2) of 
the Ireland Act, 1949, fetters parliamentary competence, but am also 
convinced that there was never any intention at Westminster to produce such 
an effect. 

Part Two consists of a descriptive and critical account of the main 
institutions of government. Here the author is seen at his best; the short 
chapter on Government and Cabinet is particularly good. But one cannot 
share his view (p. 146) that the Queen’s power to refuse a request for a 
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dissolution of Parliament “would only be exercised in extreme, and virtually 
revolutionary, circumstances to preserve the constitution.” These words may 
well be applicable to the imposition of a dissolution or the dismissal of a 
Ministry, but it is not hard to think of situations which might arise under 
a multi-party system where the refusal of a request for dissolution would be 
both proper and widely acceptable. 

Part Three is entitled “The Interlocking of Institutions and Constitutional 
Balance.” It covers subordinate legislation, administrative tribunals, public 
authoritles in the courts, and fundamental liberties. One would have welcomed 
a fuller discussion of the Scottish case law, particularly on judicial review of 
administrative action, but Professor Mitchell’s main concern is to emphasise the 
special character of public law and the need for a distinct corpus of public 
law. Only by recognising the uniqueness of public law issues, he argues, can 
satisfactory solutions be found to problems such as those which surround 
locus standi to challenge administrative action, the investigation of administra- 
tive motives, Crown privilege, the contractual liability of public authorities, 
and the responsibility of the administration for misleading assurances given by 
it officers. The ordinary courts are unlikely to evolve radically new doctrines 
or to restore the judiciary to its rightful place in the governmental process. 
He reiterates the view, which he has pressed elsewhere, that the revival of 
law as a major regulatory mechanism in the governmental process can “ only 
come about through the institution of a genuine administrative jurisdiction 
capable of evolving the new substantive law and the new procedural rules and 
the new remedies which are required” (p. 271). If today he appears to be 
pleading a lost cause, a generation hence he may be hailed as a prophet. 

The book has other persistently recurring themes: that constitutional law is 
about power and the exercise of power; that conflict exists not between the 
State and the individual but between the social and personal interests of the 
individual; that the balance between these groups of interests may be struck 
at many different points, but that the purpose of striking the balance is to 
maintain human dignity. Indeed, the ultimate purpose of constitutional rules 
and institutions is “simply the achievement, so far as is humanly possible, of 
the freedom of man” (p. 298). From tentative beginnings the author moves 
in the end to a position of total commitment. Those who hoped to find a 
straightforward textbook of Scottish constitutional law may experience 
disappointment; but those who savour any work of distinction on public law 
will be gratified. 

S. A. pe SMITH. 


INTRODUCTION TO THE SCOTTISH LEGAL System. Second edition. 
By D. M. Warxer. [Edinburgh: W. Green & Son. 1968. 
874 pp. £8 10s. net] 


Reviewine the first edition of this book in 1959 Professor J. D. B. Mitchell said 
that the author had “produced a book which has an individual character, a 
result not easily attained in this field.” The prominent feature of this work 
is the ever present emphasis on Scottish legal tradition that pervades it; the 
character and individuality of Scots Law and Scottish lawyers appear in 
every chapter. Possibly within its compass of three hundred and seventy 
pages it attempts too much—e.g., Chapter 4 “ The Systematic Structure of the 
Law” attempts to classify “legal science” into “fairly distinct subjects and 
branches.” Surely an impossible task in sixty-three pages. But this casting 
of the net wide has some real advantages: ideas are expounded; works 
mentioned and views expressed which will stimulate the interested student to 
further reading in the many works contained in the more than adequate 
bibliography provided by the author. 

Professor Walker does not deal with matters of substantive law as such— 
his book is concerned with the legal system, how it grew and developed and 
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how it works today. For the English lawyer this is especially valuable, for 
it is in the working of the two systems that so many of the major differences 
arise. The Sheriff Court, for example, has no counterpart in England. The 
Sheriff has unlimited civil jurisdiction in actions of debt or damages—not for 
him the meagre limit of £400 imposed upon county court judges (unless the 
parties agree to extend the limit)! Each of the twelve Sheriffdoms has a Sheriff 
Principal who is a senior member of the Bar and who has one or more Sheriffs 
Substitute who is a solicitor permanently resident in the Sheriffdom. The 
Sheriff Substitute has a civil jurisdiction equal to that of the Sheriff Principal 
and an appeal lies to the Sheriff Principal from his Sheriff Substitute(s). The 
Sheriff (Principal or Substitute) also has criminal jurisdiction in dealing with 
summary trials and sitting alone or in trials on indictment with a jury of 
fifteen. Generally speaking the power of punishment of the Sheriff is limited 
to two years’ imprisonment and he is precluded from trying the most serlous 
charges such as rape or murder. Given these facts it is not surprising that 
the author refers to the Sheriff Court as the most useful civil court and the 
most important criminal court in the Scottish judicial system. There is a 
simplicity about all this that contrasts with the English system of county 
court judges, recorders and chairmen of quarter sessions—though, of course, 
the last two groups have a much wider power of punishment than the Scottish 
Sheriff. 

In the interesting chapter on “The Personnel of the Law” the English 
lawyer will see strange and unfamiliar names: the Crown Agent (roughly 
equivalent to the D.P.P.), the Procurator-Fiscal (whose nearest equivalent is 
the District Attorney in the United States), who is a solicitor and a permanent 
civil servant responsible in each sheriffdom for the investigation and prose- 
cution of crime. So too, the barrister may be surprised to learn that his 
Scottish equivalent, the advocate, is entitled to act on the basis of “no success 
—no fee.” 

Reading this book one is aware of the author’s warm affection for Scots 
Law and his strong desire to maintain its independence. Any assumption that 
the systems of Scots and English law are the same save for terminological 
differences is hotly rejected. The House of Lords is castigated soundly for 
“some of the worst misunderstandings and confused Jaw in the Scottish books” 
and for “some scandalous impositions of foreign law on Scotland.” The 
English student might well be envious of his Scottish counterpart who can 
read in an elementary textbook such polemical passages as: “.... the Scottish 
legal tradition is in danger . . . from the modern tendency to amalgamate the 
smaller into and identify it with the larger, to prescribe from the centre a dead 
uniformity and to obliterate individual characteristics, to abolish the drab old 
for the flashy new, and from modern ignorance of the value of the native law.” 

Written in a vigorous style, with obvious relish and a vast knowledge of the 
system, this is a book well worthy of inclusion in any law library. 


L. Brar. 


FREEDOM, THE INDIVIDUAL AND THE Law. By H. Srrzer. [Har- 
mondsworth: Penguin Books, Ltd. 1968. 816 pp. (with index). 
6s. net. ] 


Tus book, one of the first three in the recently launched Pelican Law Series, 
strikes new ground both in its subject-matter and in its mode of treatment. 
In view of their immense significance it is certainly surprising that there has 
not hitherto existed an up-to-date survey of the present state of civil liberties 
in this country. The author fully realises that such a study requires not 
merely a presentation of the relevant statutes and case law, but a searching 
investigation into various administrative arrangements which either underlie 
the working of express legal provisions, or which exist quite independently of 
these. Thus a realistic survey of civil liberties in this country requires not only 
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a reference to the existence of statutory powers of theatre censorship, or to the 
law governing the control of official secrets, but also an enquiry into the actual 
way in which the Lord Chamberlain operates the system of theatre censorship, 
and the sort of governmental and administrative pressures which may be and 
are in fact brought to bear to control the spread of information which the 
Government may regard as open to objection on security grounds. 

The book is remarkably comprehensive, especially in those areas where the 
operation of the system imposing restraints on freedom does not lie on the 
surface, but involves enquiry into the inner working of administrative practices 
and procedures. This point emerges particularly in the realm of censorship, 
and the author contrives not only to shed a searching light upon the way censor- 
ship operates in this country in all the different fields, such as in the theatre, the 
cinema and in the sphere of broadcasting, but also has many useful criticisms 
and suggestions to put forward. On the whole, he appears to favour the total 
abolition of theatre censorship, while suggesting that, if it is to be retained, 
then the present system could be much improved by “ judicialising” the 
existing procedure. What Professor Street has in mind here is that the 
censor’s discretion should be limited by a statutory definition of grounds on 
which he can interfere in the realm of theatre censorship, and that an appeal 
should then Jie to the courts as to whether the censor has found in good faith 
that one of the permitted grounds of refusal of presentation existed. It does, 
however, seem doubtful whether the ordinary courts are a suitable instrument 
for determining issues of this kind and it may well be that an appeal should 
rather be to some specially qualified independent tribunal which might be 
better able to assess the issues involved than an ordinary court. The 
author recognises that in the realm of the cinema there may be a case for 
retaining censorship, even if this were abolished in relation to the theatre, but 
he rightly criticises the present system whereby individual local authorities are 
able to exercise a local censorship in regard to films to be shown in their areas. 
As for broadcasting, Professor Street has many interesting things to say, but 
unfortunately the book has appeared too soon for him to be able to assess the 
impact of the new powers conferred on the Independent Television Authority 
by the Television Act, 1968. 

On the subject of the law controlling obscene publications, the author is 
much concerned by the impact of the Ladies’ Directory case; but so far ag its 
effect on the functioning of the law relating to obscenity is concerned, gives it 
a rather exaggerated importance. The proceedings relating to “ Fanny Hill” 
and the rather unexpected use made in that instance of the procedure by way 
of an application to the magistrates for a destruction order rather than 
allowing the publisher to defend his book before a jury, also came too late 
for comment in this book, but will on the whole probably have more significance 
in the future development of this aspect of freedom of expression than the 
singular creation of the offence of “conspiracy to pervert morals” by the 
House of Lords in the Ladiss’ Directory case. 

The author’s method is particularly effective in relation to the subject of 
Freedom and Security. Where, for instance, could one otherwise obtain a 
clear account of the working and implications of such matters as the operation 
of the system of “D” Notices; the Service “clearance of books”; and the 
important question of security tests applies to employees? The author 
throughout the book does not hesitate to express criticisms where he feels they 
are justified, and these are all the more forceful for the moderation and 
restraint with which they are expressed. The reader who cares for these 
matters is therefore given much food for thought, when, after a full and 
careful exploration of the procedures allegedly designed to protect an employee 
who is accused of being a “ security risk,” the author describes these procedures 
as “a travesty of Justice as Englishmen are accustomed to it.” 

The author’s general conclusions are no less interesting than his examination 
and comments upon particular topics. He is of opinion that we are more 
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complacent about our system of civil rights than we ought to be. Professor 
Street thinks that a case might well be made for a Bill of Rights such as has 
been made familiar by American practice, but apart from this he favours the 
setting up of a Civil Rights Commission, which would be charged with the task 
of systematically reviewing the law and practice in the various spheres 
affecting civil liberty, and to which citizens could bring grievances for its 
attention. Professor Street rightly points out that, though there is much in 
the history of our freedoms of which we can be proud, these have not been won 
without much effort and that no available means should be neglected both to 
preserve and increase the liberties of the citizens. 

This book is undoubtedly a noteworthy contribution to English legal 
literature, and both the author and the publishers may be congratulated on 
setting so high a standard for this new legal series. It is to be hoped that, 
in view of the vital importance of the matters discussed in this book, there 
will be further editions so that it may be kept up to date with the most recent 


developments. Dennis Lro. 


An Inrropuction TO THE LEGAL SYSTEM oF THE UNITED STATES. 
By E. ALLAN FARNSWORTH, Professor of Law, Columbia Univer- 
sity School of Law. [Dobbs Ferry, New York: Oceana 
Publications, Inc. 1968. 184 pp. $5.00] 


Tus book, developed from lectures delivered at the University of Istanbul, is 
designed to acquaint lawyers and law students of other countries with the 
system of law, including methods of legal education and the work of lawyers, 
in the United States and its constituent states. Beginning with a chapter on 
the historical background, which is primarily devoted to the development of 
the British colonies on the Atlantic coast, the nature of the federal union and 
the gradual reception of English law, the book continues with chapters on 
legal education and the legal profession. These are followed by chapters on the 
judicial system and “case law” which explain the organisation and inter- 
relation of the federal and state court structures, the selection and function of 
judges and the way in which law is created and developed by judicial 
precedents in the version of the common law tradition which prevails in the 
United States. Chapters on the legislative system and statutes describe the 
hierarchy of legislation, ranging downward from the Federal Constitution 
through federal statutes, state constitutions, state statutes and local ordinances 
and explain that legislation is treated as valid by the courts only to the extent 
that it is consistent with that above it in the hierarchy. The law itself is 
summarised in three chapters, one on procedure, including the rules of evidence 
made necessary by the jury system, one on private law and one on public law. 
That on private law contains brief discussions of major features of the law 
of contracts, torts, property, family law, commercial law and business 
organisations. That on public law discusses constitutional law, administrative 
law, trade regulation, labor law, taxation and substantive criminal law. 

One of the most valuable features of Professor Farnsworth’s readable 
little volume is its wealth of bibliographical material. In addition to descrip- 
tions of the form in which judicial decisions are published and such matters as 
the weight accorded to the American Law Institute Restatement of the Law 
and other secondary authorities there is, at the end of the discussion of each 
topic, a paragraph entitled “Suggested Readings” which lists the currently 
standard major treatises and short textbooks on the topic, with some indication 
of their size, importance and nature. This material should be a boon to 
librarians in other countries who are seeking to build a basic collection of 
works on the law of the United States. Another desirable feature is the 
inclusion of footnotes with capsule biographies of leading jurists. The author’s 
frank criticism of weaknesses in the legal system, notably in the fields of 
personal injury litigation and divorce, is wholesome. 
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Considering {ts brevity, this book offers a remarkably complete and accurate 
picture of the constitutional structure, judiciary, legal profession, court 
procedure and substantive law of the United States. Omission of the 
important topics of succession and church-state relations seems unfortunate. 
Full comprehension by readers who are unfamiliar with the development and 
nature of the common law in England would be furthered by the addition of 
material on the history of that development. The description of the methods 
of commencing criminal prosecutions would be more accurate if it mentioned 
the provision on that subject contained in the Fifth Amendment to the 
Federal Constitution. The discussion of the law of evidence would be more 
complete if it contained mention of the troublesome “dead man” statutes 
which exclude testimony by the survivor of a transaction. Readers in civil 
law countries might profit by a fuller description of the trust device. For 
readers in non-Christian countries the remarks on family law might be 
clarifled by mention of the fact that monogamy is the only permitted form of 
marriage. The otherwise cogent description of commercial law would be 
improved by a discussion of the relative powers of the federal and state 
governments in this fleld. The proof-reading leaves something to be desired, 
for example: p. 12, line 24, “presentent” for “present”; p. 20, line 29, 
“Untied States”; p. 51, note 12, line 6 and p. 152, note 21, line 1, “thee” for 
“the”; p. 64, line 21, “house” for “houses”; p. 92, note 4, line 5, “tralts” 
for “tracts”; p. 108, line 8 and p. 114, line 8, “ veredict” for “ verdict”; p. 135, 
line 81, “introdustory” for “introductory”; p. 176, line 18, “locomotivs” for 
“locomotives.” Pages 170 and 171 are transposed. The translation of the 
degree, J.D., as “doctor of laws” on p. 17, note 7, may be a typographical 
error. This degree is normally written’ out “juris doctor” or “doctor of 
jurisprudence.” While probably not a typographical error, the statement on 
p. 102, note 9, that judges wear black robes is not true as to all state judges, 
even of the superior courts. The federal income tax rates mentioned on p. 168 
have been changed since the publication of the book. 

This volume should be of particular value to lawyers and lew students in 
countries which are not in the common law tradition. It is a useful addition to 
the list of books available to law students in the Commonwealth and the United 
States. Even the fully-fledged Anglo-American lawyer in practice, on the 
bench or at the rostrum may find that it adds to his fund of information or 


refreshes recollection. Wirta F. FRATCHER. 


THE WALL BETWEEN CHURCH AND STATE. Edited by Dati H. Oaxs. 
[Chicago and London: The University of Chicago Press. 1968. 
179 pp. 50s. net.] 


Tue publication of this small volume stems from a Conference on Church and 
State sponsored by the University of Chicago Law School, and the chapters 
of the book are made up of papers either given at the Conference or else 
written in response to it. It is noteworthy that there has recently been a great 
revival of interest in relations between Church and State in the United States, 
spurred particularly by the decisions of the Supreme Court in Engel v. Vitale, 
870 U.S.421 (1962), and School District of Abington v. Schempp, 88 Sup.Ct. 
1560 (1968). In these two cases the Supreme Court held, first, that the 
Regents’ prayer prescribed by the school authorities of the State of New York 
could not constitutionally be made a part of the State’s public education 
programme, and secondly, that the required reading in public schools of verses 
from the Bible and the Lord’s Prayer as specified in the statutes of Pennsyl- 
vania and Maryland was equally repugnant to the Constitution. All disputes 
concerning Church-State relations in the United States stem from the First 
Amendment to the Constitution: “ Congress shall make no law respecting an 
establishment of religion, or prohibiting the free exercise thereof; ... ” 
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Nearly all the arguments revolving round this provision seem alien to those 
brought up in a country with an established church, but of course we know 
the historical reason for the Amendments introduction. The purpose of this 
book is to ventilate the American arguments, and in this it is a clear success. 
Apart from the editor’s introduction (Mr. Oaks is an associate professor of 
law at the University of Chicago), there are eight chapters, each contributed 
by a different author. Robert M. Hutchins, President of the Fund for the 
Republic, examines the future of the wall between Church and State, and 
concludes that it has no future as such: he urges the promotion of religious 
freedom and of learning, hand in hand. The Rev. Harold E. Fey, editor of 
The Christian Century, giving a protestant view (though by no means speaking 
for all protestants), argues in favour of the continued separation of Church 
and State, while Mr. William Gorman, giving a Roman Catholic view, argues 
against it. Two essays, by Robert F. Driman, Dean of the Boston College 
Law School, and Murray A. Gordon, a member of the Bar of the United 
States Supreme Court and of the State of New York, give conflicting views 
about the extremely vexed and uncertain problem of the constitutionality 
of public aid to parochial schools. Paul G. Kauper, professor of law at the 
University of Michigan, considers the constitutionality of tax exemptions for 
religious activities. Monrad G. Paulsen, professor of law at the Columbia 
University Law School, deals with the religious problems concerned in adop- 
tion. Finally Philip B. Kurland, professor of law at the University of 
Chicago Law School, provides a chapter on the School prayer cases them- 
selves. This is in part adapted from his article in the 1962 number of The 
Supreme Court Review (reviewed in (1968) 26 M.L.R. 787), but it is 
particularly valuable because he is able to supply an authoritative account 
of the facts behind the cases, and thus to counterbalance the effects of the 
voluminous and conflicting uninformed criticisms of the Supreme Court which 
have appeared in the American Press and elsewhere. 

AJl in all, this is a highly informative and indeed entertaining book, and 
the treatment of the subject is very well balanced. It is a great pity, however, 
that there is no index and no table of cases or statutes. The editor’s part in 
the venture appears on the face of it to be limited to the contribution of an 
introductory essay. A comparison may be drawn with another product of 
The University of Chicago Press, which has already been welcomed by this 
reviewer in the notice mentioned above, The Supreme Oourt Review. Neither 
of the two volumes of that periodical available to the reviewer at the time of 
writing contains a table of cases or statutes or an index, and the editor, this 
time Professor Kurland, appears to contribute one essay to the second volume 
and nothing tangible at all to the first, though doubtless, like many editors, he 
may have done much work which the casual reader cannot readily identify. 
If, as is to be hoped, these interesting volumes are to become standard 
additions to learning from The University of Chicago Press, then it may be 
respectfully suggested that it is time someone tackled the important problem 
of a proper indexing system for them. Many people may be deterred from 
becoming readers by being unable to find quickly the particular part of a 
chapter or article with which they are immediately concerned. Even the 
Tables of Contents contain nothing more than the general titles of the essays, 
and it may be remarked that some of these titles are a trifle whimsical to 
stand on their own in a serious law book. 

D. C. M. Yarorry. 


CORRESPONDENCE 


Tue Enrror, 
The Modern Law Review, 
Sir, 


I feel that I ought to make some reply to the criticisms of my Souroe Book 
of English Administrative Law made by Mr. Paul Jackson in (1964) 27 M.L.R. 
872. No author ought to resent fair criticism, but it does go against the grain 
to be criticised for not writing a different kind of book from that under review. 
Mr. Jackson is sorry that I have denied myself the opportunity of dwelling on 
any problems at length, and that I have not stopped and examined “some of 
the side tracks to be found in the administrative law jungle.” He also hopes 
that in a second edition there will be time and space to carry out these 
suggestions. When these criticisms are combined with his disappointment that 
I have included in the book extracts from some of the “old favourites like 
Fisher v. Oldham Corporation,” and that I have omitted some of the more 
interesting problems, it would appear that Mr. Jackson’s discontent is really 
caused by my failure to write a full textbook rather than a source book. 

Naturally Mr. Jackson is entitled to these views, which will be duly noted, 
but is it reasonable to attack the book because it is not long enough or full 
enough in its discussion of the interesting by-ways when I have stated in my 
Preface that the book “is not a textbook, and it does not pretend to be 
comprehensive . . . an attempt has been made to provide at least a glimpse of 
how far the bounds of English administrative law stretch, while concentrating 
upon the general principles”? Again, as the Preface points out, “The book 
must be regarded as ancillary to other books which concentrate upon 
exposition alone.” In the light of this stated aim, it does not seem unreasonable 
to me that the book should contain extracts from some of the central 
authorities on the subject, nor that I do not attempt to analyse all the exciting 
side issues of the field. Indeed Mr. Jackson himself quotes from the passage in 
the Preface which indicates that I have striven to keep to the central track 
and point to the vital issues, while at the same time giving the student a chance 
to realise that there is further reading awaiting him elsewhere. Mr. Jackson 
criticises me for failing to discuss certain problems in the introductions, e.g., 
Profeasor Davis’ condemnation of the system of prerogative orders. Professor 
Davis’ article duly appears in the Bibliography, but it seems that Mr. Jackson 
has not noticed that I state quite clearly on p. 1 of the book that the student 
is directed to the Bibliography for his further, and sometimes more 
controversial, reading list. 

Mr. Jackson says that I am too optimistic about the present system of 
remedies in administrative law, and that “the student is given no reason to 
doubt the correctness of this approach.” ‘Yet even he later states that on 
p. 236 I mention “the view that the prerogative writs [sic] should be 
abolished.” In fact the passage he refers to reads: “In conclusion of this 
Introduction, it may be deduced that anyone feeling himself aggrieved by an 
act of the administration now has a number of courses open to him, though 
each individual remedy is hedged round with limits and restrictions. It may 
be thought by some that the time has come to abolish the separate remedies, 
and by this means to establish a single comprehensive remedy suffering from 
none of the defects of those existing at present. Time alone will tell whether 
such a reform will ever be carried out.” In the light of later discussion of 
the same problems in the book, the source material itself, various footnotes 
and the Bibliography, what more does Mr. Jackson want in this type of book? 
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There is little point in extending ‘this letter further, but Mr. Jackson should 
realise that publishers are by no means always prepared to allow authors to 
write books of unlimited length, and they may be wise in this quite apart from 
considerations of trade. Finally, although I have on the whole tried to keep 
away from dwelling upon side tracks, Mr. Jackson might perhaps have noticed 
that some of the more important ones are dealt with, as for example the 
discussion of Crown privilege on pp. 826-829. 

D. C. M. Yanozzyr. 
8t. Bdmund Hah, 


Oaford., 


Tue Enpiror, 
The Modern Law Review, 
Sir, 


I do not think, on re-reading my review, that I criticised Dr. Yardley for 
not writing “a different kind of book from that under review.” My criticisms 
were that in a book of the kind he wrote he tried to cover too much ground 
thus leading at times to over-simplification. Secondly, that as a student guide 
it might have been improved by fuller reference in the introductory texts to 
controversial views. To relegate these to a bibliography is to ensure that 
most students will not read them. Dr. Yardley cannot, I think, deny that 
Chapters 5 and 6 are optimistic in tone. The sentence on p. 286 which he 
quotes is hardly a clarion call to reform; it is not even clear whether “some” 
includes the learned author or not. 

I did notice the reference on p. 1 to the bibliography. It is not there 
indicated, although Dr. Yardley’s letter implies the opposite, that the 
bibliography contains reading of a controversial nature. 

PauL Jackson. 


Birmingham. 
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TRADE UNIONS IN DISGUISE 


In 1918, Lord Wrenbury condemned the pernicious practice of 
burying the real objects of a company beneath a mass of words in 
the memorandum of association. The purpose of this article is to 
examine how that practice, and the use of vague and ambiguous 
language, has been used so to disguise a trade union as to enable 
it to register under the Companies Acts,? or the Industrial and 
Provident Societies Acts.* Section 5 of the Trade Union Act, 
1871,* provides that those Acts shall not apply to trade unions, and 
that registration of any union thereunder shall be void. 

Failure to appreciate that the scope of the legal definition is 
much wider than the popular concept of a trade union may be one 
reason for the frequent violation of this provision. It embraces not 
only labour unions, but also most organisations of employers and 
most * trade combinations ” or “‘ trade associations.” Although 
“c trade association ” has been defined for the purposes of the Restric- 
tive Trade Practices Act, 1956,° as a body of persons, whether 
incorporated or not, which is formed for the purpose of furthering 
the trade interests of its members, it should be noted that this Act 
in no way affects the definition of trade union or the prohibition 
contained in section 5 of the 1871 Act. 


Tue LEGAL DEFINITION oF TRADE UNION 


There is no complete definition in any of the various Trade Union 
Acts.* It is necessary to resort to section 28 of the 1871 Act for its 
proviso, to section 16 of the 1876 Act which is still intact, as well 


1 Cotman v. Brougham [1918] A.C. 514 at p. 623. 

2 Companies Act, 1048 (11 & 12 Geo. 6, c. 36), a. 459 (9). 

3 1898 (56 & 67 Vict. o. 89) and subsequent amendments. 

4 (84 & 35 Vict. o. 81); the section also prohibits registration under the Acts 
relating to Friendly Societies, but they do not concern us here. 

5 (4 & 5 Eliz. 2, c. 68), s. 6 (8). 

6 The relevant Acts are the Trade Union Act, 1871, note 4 above; Trade Union 
Act (Amendment) Act, 1876 (39 & 40 Vict, c. 22); Trade Union Act, 1918 
(2 & 8 Geo. 5, œ 80). 
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as to sections 1 and 2 of the 1918 Act. Combining these, a trade 
union may be defined as follows: 


“ Any combination, whether temporary or permanent, the 
principal objects of which under its constitution are statutory 
objects, namely, the regulation of the relations between work- 
men and masters, or between masters and masters, or for 
imposing restrictive conditions on the conduct of any trade or 
business, and also the provision of benefits to members, whether 
such combination would or would not, if the 1871 Act had not 
been passed, have been. deemed to have been an unlawful 
combination by reason of some one or more of its purposes 
being in restraint of trade: provided that this shall not affect— 
1. Any agreement between partners as to their own business; 
2. Any agreement, between an employer and those employed 
by him as to such employment; 
8. Any agreement in consideration of the sale of the good- 
will of a business, or of instruction in any profession, 
trade, or handicraft.’? 


To reduce the area of conflict between unions and the courts, the 
1918 Act provides that a certificate of registration is conclusive of 
trade union status,’ and that an unregistered body can apply to the 
Registrar for a certificate that it is a trade union, which is similarly 
conclusive.® 


Tue RELATION BETWEEN THE CONSTITUTION AND PRACTICE 


The words * under its constitution,” which were introduced into 

the definition by section 2 (1) of the 1918 Act, might be taken as 

suggesting that unless the statutory objects are plainly set out in 
the constitution the combination is not a trade union.’ If this. is 
correct, then a combination for the purpose of imposing restrictive 

conditions on trade can avoid the application of section 5 of the 1871 

Act simply by omitting any reference to trade union objects or by 

employing deliberately vague and ambiguous language. 

A number of factors militate against this. First, the phrase does 
not appear in the definition of 1876, which is still unrepealed. 
Combinations may fall within it even if they possess no formal 
constitution. Further, prior to the 1918 Act the courts were 
prepared to look to the manner in which the objects were worked 
out to discover the real object and scope of the association.?° If 
te. 2 (1). 

8 g. 2 (8), (5). 

® Friedmann, Anti-Trust Laws (1956), p. 844. 

10 Chamberlain's Wharf, Ltd. v. Smith [1900] 2 Ch. 606 at pp. 611, 614 per 
Lord Alverstone M.R. and Collins L.J. respectively; and see Albion Quarry- 
ing Co. Pty., Lid. v. Associated Quarries Pty., Ltd. [1945] V.L.R. 1 at pp. 28, 
24 per Herring O.J.; Goldfinch v. Rangitikes Sawmillers' Associaton, Ltd. 
(1914) 88 N.Z.L.R. 666; 16 Gaoz.L.R. 871; Nelson District Hop Growers’ 
Co-operative Association, Ltd. v. McGlasken [1982] N.Z.L.R. 808; 1 Gaz.L.R. 


\1—decisions on the 1876 definition which was incorporated into Australian and 
New Zealand legislation. 
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the effect of the 1918 Act is to prévent them doing so, it would 
mean that a union illegally registered as a company prior to 1918 
would find its position suddenly regularised, although there is no 
declaration to that effect in the Act, nor any suggestion in the 
Parliamentary Debates on the Bill that such was the intention. 
There is nothing to suggest that the legislature intended to exclude 
any combination from the definition, when in fact the object was 
to enlarge the powers of trade unions. 

Secondly, the remainder of section 2 deals with applications for 
registration or for a certificate that an unregistered body is a trade 
union. The rules of the society applying must provide some guide 
as to the principal objects and set forth the statutory objects it 
pursues or intends to pursue. If they fail to indicate the business 
on which restrictive conditions are to be imposed, and the means 
of imposing them, as well as any subordinate objects or methods, 
then the Registrar will refuse the application.“ 

In considermg an application by an unregistered body the 
Registrar must look not only at the constitution but also to the 
mode in which the union is being carried on. He may withdraw 
a certificate of registration, or a certificate of an unregistered body, 
if he is satisfied that the principal objects of the combination, 
either under its constitution or in practice, have ceased to be statu- 
tory objects.2 These provisions show that actual practice is not 
to be ignored in determining the status of a combination. The 
antithesis between the constitution and the practice was introduced 
to provide a guide for the Registrar. 

Thirdly, if the court cannot look behind a formal declaration 
of objects to the actual practice of an association, then any bogus 
union might claim the immunity from actions in tort conferred by 
section 4 of the 1906 Act,** by embodying statutory objects in its 
constitution even if they are not the principal objects in fact. 
The rules are, of course, at least prima facie evidence of the real 
scope and objects of a combination, and of their relative importance. 


Tre APPLICATION OF SECTION 5 


How effective is section 5? The first point to note is that the mere 
fact of registration is of little value in determining whether an 
organisation is properly registered as a company in view of the 
present power and practice of the Registrar.15 He exercises control 


11 See 1928 Report of Chief Registrar of Friendly Societies, Pt. IV, Trade Unions, 
p. 26, dealing with an application by the Kent Medical Guild for registration. 

12 1918 Act, s. 2 (2) and (8). 

13 Trade Disputes Act, 1906 (6 Edw. 7, c. 47). 

14 Bee Blesser and Baker, Trade Unton Law (8rd ed., 1927), p. 148; Slesser and 
Henderson, Industrial Law (1925), p. 155, for suggestions to this effect. 

15 These observations apply also to registration under the Industrial and Provident 
Societies Acts. In Birtley District Co-operative Society, Ltd. v. Windy Nook 
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only on registration for he has no power to investigate whether a 
company on the register has, by the manner in which it has carried 
on business, become a trade union. That is a matter for the courts, 
which can only act when the body’s status is questioned in litiga- 
tion.1¢ If the objects are ew facie statutory objects he will refuse 
registration. Where the objects appear analogous to trade union 
objects he requires the following proviso to be inserted in the objects 
clause: 


` & Provided always that the objects of the company shall not 
extend to any of the purposes mentioned in section 16 of the 
Trade Union Act (Amendment) Act, 1876.” 


The effect of this is that any attempt to take action which would 
make the organisation a trade union is null and void.” 

However, in many cases the objects are expressed in such wide, 
general terms that it is impossible to say upon consideration of 
them alone whether the real objects of the organisation are statutory. 
Hence section § may be circumvented easily, and improper regis- 
tration as companies of combinations regulating trade may go 
practically unchecked. 

The task of the courts in determining an organisation’s status 
may not be easy. Thus whilst a trade union cannot register as a 
company its members can create a separate organisation which 
can.'® If the articles of such a company are used as a device to 
carry out more effectively the objects of a union by bringing 
pressure to bear on members to comply with union rules, there 
would be some justification for holding registration to be void under 
section 5. There is no decision on this point, but in holding that 
the plaintiff was not a trade union, Hamilton J., in British Associa- 
tion of Glass Bottle Manufacturers, Ltd. v. Nettlefold, was at pains 
to point out that it was a bona fide trading company which had 
not acted as a union and had not been used as a machine for 
executing the behests of a union by enforcing payment of 
penalties.1° This does not mean that a union may not hold shares 

& District Co-operative Society, Ltd. Pe Me Q.B. 1 at p. 16; [1950] 2 

W.L.R. 415 at p. 425; [1959] 1 All B.R. 623 at p. 688, Streatfeild J. found 

the fact of registration interesting, but recognised that the Registrar might 

make a mistake. 

16 The court itself can raise the question—Goldfinch v. Rangitikei Sawmillers' 
Co-operative Association, Lid. (1914) 88 N.Z.L.R. 666; 16 Gaz.L.R. 871; 
Nelson District Hop Growers’ Co-operative Association, Ltd. v. McGlasken 

982] N.Z.L.R. ; 1 Gaz.L.R. 1. 

11 Aberdeen Master Masons’ Incorporation v. Smith, 1908 8.C. 669. The fact 
that the company in this case had taken over the assets and liabilities of a 
trade union did not affect this conclusion. 

18 Osborne v. A.S.R.S. [1900] 1 Ch, 168 at p. 190 per Farwell J., e.g., Natsopa 
Co-operative Society; Union of Post Office Workers Mutual Benefit Society. 

19 (1901) 27 T.L.R. 827. If this proposition is valid, it is arguable that where 
expulsion from another society automatically follows upon expulsion from a 
union, the bon he registration as a company or friendly society is void. See 
De Courcey v. Union of Post Office Workers, The Times, May 24, 1922, a 
county court case in which expulsion from the union meant loss of benefits 
from the U.P.0O.W. Mutual Benefit Society. 
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in a company, or even a controlling interest. Further, a company 
may become a member of a trade union, and the mere fact that 
it does so does not make it a trade union.?? 

Rules which are to some extent in restraint of trade will not 
necessarily render registration void. They may be justified for the 
protection of a society’s legitimate business interests. This situa- 
tion has arisen particularly in the case of co-operative societies 
manufacturing for sale butter and cheese from milk supplied by 
members. The imposition of restraints is not their main object. 
Alterations of rules introducing unreasonable restraints have been 
rejected as void and ultra vires." Similarly, a company formed for 
the bona fide purpose of working a patent has been held not to be 
a trade union.*? The same conclusion was reached in the case of 
the Performing Right Society. Its object was to enforce for 
members all rights and remedies in respect of their musical works. 
Although the rules bound members to assign to the Society all 
performing rights, present and future, there was no restriction on 
the scope or area of their trade, and no compulsion in the first place 
to become members. The company did not possess, nor did it seek, 
a monopoly of the business of music publishing.” 

A company which existed for the settlement of disputes, the 
establishment of just principles, the maintenance of uniform rules, 
regulations and wages in a trade, and the promotion of trade in 
general was held not to be a union. Some restrictions were placed 
on members: they were not allowed to trade as they pleased. 
Presumably the court considered that the imposition of restrictive 
conditions was not one of its principal objects. 

These cases may be contrasted with Edinburgh and District 
Aerated Water Manufacturers’ Defence Association, Ltd. v. Jenkin- 
son & Co. where the articles and by-laws themselves imposed 
restrictions on members in relation to the purchase and exchange 
of bottles and the employment of travellers. Registration under 
the Companies Acts was held to be void.”* 

In the following examples the circumstances surrounding the 
formation of the societies, their proposed economic aims and 


20 British Association of Glass Bottle Manufacturers, Ltd. v. Nettlefold, note 19 
above. 

21 See MoElhstrim v. Ballymacellsgott Co-operative Society, Ltd. [1919] A.C. 
648, and cases cited therein. 

22 British Association of Glass Bottle Manufacturers, Ltd. v. Netilefold, note 19 
above. 

28 Performing Right Society, Lid. v. London Theatre of Varieties [1924 A.C. 
1, approving Performing Right Society, Lid. v. Magistrates of Edinburgh, 
1022 8.0. 165. 

24 Merrifield, Ziegler & Co. v. Liverpool Cotton Association, Ltd. (1911) 105 
L.T. 97 (Eve J.). 

25 (1903) 5 F. 1169; and see Mineral Water Bottle Exchange and Trade Protec- 
tson Soctety v. Booth (1887) 36 Ch.D. 465 (Chitty J.); Nisbet v. Edinburgh 
and District Aerated Water Manufacturers’ Defence Association, Lid. (1906) 
14 8.L.T. 178; Caldwell v. Glasgow & West of Scotland Aerated Water 
Manufacturers’ Defence Association (1909) 26 Sh.Ct.Rep. 94. 
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practices, suggest that a strong case could be made out for holding 
them to be trade unions. 


(a) Sole Agency and Marketing Schemes 


A combination of manufacturers which has as its principal objects 
the regulation of prices, supply and production, is a trade union. 
Exactly the same economic consequences can be achieved if the 
manufacturers or producers combine to form a company to act as 
sole marketing agency for its members. This body controls prices 
and output. Competition is effectively eliminated without the 
individual firms having merged their personalities in a new body 
by amalgamation or the formation of interconnected bodies cor- 
porate. It is a device not infrequently resorted to after price-fixing 
and other restrictions imposed by trade associations have failed to 
achieve their objects, and it is felt that a stronger form of associa- 
tion is necessary. Is it not arguable that such bodies are trade 
unions? Take, for example, the case of the English Hop Growers, 
Ltd. This was a society, registered under the Industrial and Provi- 
dent Societies Acts, to organise and provide a sole agency for the 
supply of hops. The hops were sold, expenses deducted, and the 
price realised paid to the member. The scheme was not to operate 
unless 90 per cent. of the total acreage was subject to it. In fact 
membership represented 95 per cent. Each member entered into 
a five-year agreement in common form with the society regulating 
the acreage to be cultivated and requiring him to supply for sale 
through the society all hops he produced. Its object was succinctly 
expressed by Scrutton L.J.: 
“ In view of the fluctuating character of the yearly supply of 
hops . . . to secure a steady and profitable price, by eliminating 
competition among themselves, and putting marketing in the 
hands of one agent, with full power to fix prices and hold up 
supplies, the benefit and the loss being divided amongst the 
members.’? 36 
One of the criticisms levelled against the society was that insufficient 
restraints were imposed on individual members, and that it ought 
to have power to compel members to reduce acreage, and thus 
avoid surplus production. It was not argued that the society was 
a trade union. 

Although the status of such agencies has not been considered by 
the courts in the British Isles, it has been the subject of at least five 
decisions, three in Australia °% and two in New Zealand,** dealing 
38 English Hop Growers, Ltd. v. Dering [1928] 2 K.B. 174 at p. 181, For 

similar organisations regulating supply and keeping up prices, see North-West 

Salt Co. v. mre Alkals Co., Lid. [1914] A.C. 461; Crown Milling Co. 

v. R. [1927] A.C. 894 (P.0.). 


37 Commonwealth Dairy Produce Equalisation Committee, Lid. v. Goulbourn & 
District Co-op. Society, Ltd. (1987) 54 W.N. 182 (Full Court, N.8.W.); 


28 For footnote see next page. 
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with definitions of trade union iderttical with: that of the 1876 
Act in England. In the Australian cases it was held by the Full 
Court of New South Wales and by two courts of first instance in 
Victoria that they were not trade unions. In New Zealand the 
Court of Appeal decided that they were, and this decision was 
followed by MacGregor J. at first instance. It is submitted that 
the New Zealand cases ought to be followed. Apart from defects 
in the rationes, the Australian cases are unsatisfactory for a number 
of reasons. First, the New Zealand cases were not cited. Secondly, 
the decision of the Full Court of New South Wales is inadequately 
reported and does not appear to have been fully argued. Thirdly, 
in the second case no reference was made to the first, and in the 
third there is no reference to either of its predecessors on the 
question of definition.2® Although the issue split the Court of 
Appeal in New Zealand, it was fully considered. 

Let us examine the arguments adopted in the Australian cases, 
which will be referred to henceforth as the Dairy, Quarry, and Ice 
cases respectively. But first, the material facts. In the first, the 
company’s objects according to its memorandum and articles were 
‘ to maintain, develop and preserve ’’ the industry; “f to protect 
the interests of producers ’?; to secure for them ‘‘ equal rates of 
return from sales ”; and “‘ to fix from time to time a basic price or 
prices ”? by agreements with producers. It had power to enter into 
agreements with producers to carry out its objects and had exercised 
this power, the agreements being in restraint of trade. Upon being 
sued upon his agreement, the member concerned took the prelimi- 
nary objection that the plaintiff was a trade union. 

In the Quarry case, the defendant company was formed to 
replace an organisation the price-fixing schemes of which had broken 
down due to price-cutting by outsiders, and (it was suspected) by 
members too. Under the memorandum its objects were to carry 
on the business of quarry-master, and to adopt agreements entered 
into with the trustee for the company before its formation to 
“ advance, protect, regulate and control the trade interests of its 
members.” The agreements required the signatories, for a period 
of ten years, to sell to the company all metal produced by them. 
Orders were to be pooled and allotted as the company saw fit. It 
had power to shut down quarries temporarily or permanently. All 
payments by purchasers of metal were to be made to the company. 
It was to fix prices. Any surplus income was to be divided not 


Albion Quarrying Co. Pty., Ltd. v. Associated Quarries Pty., Lid. [1945] 
V.L.R. 1 (Herring C.J.); Associated Ice Manufacturers Pty., Ltd. v. A. 
Burriss Pty., Ltd. [1950] V.L.R. 894. 

28 Goldfinch v. Rangtitke: Sawmtllers' Co-op. Association, Ltd. (1914) 33 
N.Z.L.R. 666; 16 Gaz.L.R, 871; Nelson District Hop Growers’ ae Asso- 
ciation, Ltd. v. MoGlasken [1982] N.Z.L.R. 808; 1 Gaz.L 

29 There was a bare reference to the go To case on the i issue of ee common law 
doctrine of restraint of trade—[1950 L.R. 394 at p. 402. 
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in proportion to output but in proportion to the capacity of mem- 
bers’ quarries. The plaintiff company having refused to close down 
its quarry, the question of the status of the association arose in 
interpleader proceedings to determine whether payment should be 
made by the purchasers to the plaintiff or to the association. 

The company in the Ice case was to provide for the orderly 
marketing of ice, and to act as a central organising and executive 
body. Under the memorandum and articles its aim was to 
‘** promote, control, regulate and protect ° the manufacture and 
sale of ice, and for that purpose to enter into agreements with 
manufacturers, the agreements to be in common form agreed upon 
by all. There was nothing to restrict the board to contracting with 
shareholders though in fact all contractors were members of the 
company. The learned judge found no satisfactory evidence that 
all members had contracted. In this case the terms of the agree- 
ment had not been determined before incorporation. The price- 
fixing arrangement, which was the basis of the action, was held to 
be in unlawful restraint of trade at common law.*° 

In both the Quarry and Ice cases,*+ the courts pointed out that 
a mere power to enter into an agreement in restraint of trade did 
not make the company a trade union. No one disputes this. 

Secondly, in the Dairy and Ice cases, the courts took the point 
that there were no restrictions actually set out in the memorandum 
or articles, as there had been in earlier cases.** Instead there was 
a power to enter into agreements to carry out the company objects 
which had resulted in a network of agreements in common form 
imposing restraints. There was no suggestion that the agreements 
were ultra vires, or that they were not precisely what was contem- 
plated. Gavan Duffy J. in the Ice case * did say that the power 
to ** promote, control, regulate and protect ’? could be exercised 
without imposing restrictions, but it is difficult to see how one can 
regulate or control without in some way imposing restrictions on 
freedom of trade. 

In so far as these cases suggest that the courts will not look 
beyond the formal statement of objects to the manner in which 
they are worked out, it is difficult to reconcile them with the opinions 
expressed in Chamberlain’s Wharf, Ltd. v. Smith,“ and by Herring 


30 See also Creamota, Lid. v. The Rice Hqualisation Association, Ltd. (1958) 89 
C.L.B, 286—an association for regulating the purchase of nce from a statutory 
marketing board. The status of the association was not discussed but 

Fullager J. considered the arrangement ın unlawful restraint of trade. 

31 posf V.L.R. 1 at p. 24 per Herring C.J.; [1950] V.L.R. 894 at p. 898 per 
van Duffy J., aoe British Association of Glass Bottle Manufacturers, 

Ltd. v. Nettlefold (1901) 27 T.L.R. 527. 

83 pee W.N. 182 at p. 188, referring to Es p. Bread Manufacturers, Ltd., 

e Truth and S n, Lid. (1087) 87 8.R.(N.8.W.) 249; [1950] V.L.R. 
894 at p. 398, referring to Edinburgh ¢ District Aerated Water Defence Asso- 
ciation, Ltd. v. Jenkinson & Co. (1908) 5 F. 1159. 
83 [1950] V.L.R. 804 at p. 898. 
34 1900) 2 Ch. 605 at pp. 611, 614. 
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C.J. in the Quarry case, that the court should look to the real 
object and scope of the association. It is true that in the former 
the rules imposing restraints appear to have been part of the con- 
stitutive documents of the Tea Clearing House, and in the latter 
the memorandum referred to the agreement which may be taken to 
have been incorporated by reference, but it cannot be said that the 
agreement in the Ice case was any less vital to the operation of 
the company. It is difficult to escape the conclusion, expressed in 
the pregnant words of Williams J. in the first New Zealand case,*¢ 
that “ If there were not such restrictions there would be no reason 
for the existence of the company.” 

Thirdly, the Quarry and Ice cases 3 suggest that the associations 
could not be said to impose conditions which had been entered into 
voluntarily by the parties. Does the existence of a trade union 
depend upon whether it compels or simply persuades people to 
accept restraints? In the normal context of restraint of trade 
“ impose ’? means simply that the agreement is intended to be 
binding and not one from which the parties can escape at will. 
Though it has strong emotive force where the parties are not in 
equal bargaining positions, in its ordinary sense “ impose ” does 
not indicate oppression or unreasonableness, or that in contracting 
a party did not do so of his own free will.38 

Linked with the third argument is the suggestion that whilst a 
combination for imposing restrictive conditions upon trade is a 
trade union, one for entering into contracts which impose restrictive 
conditions is not.2® This seems to be importing into the Act a 
subtlety which was not intended. The making of agreements 
restraining trade is one of the methods commonly used by such 
combinations for restraining trade.*° In ordinary language, cannot 
a combination which aims at entering into and enforcing such 
agreements be described as one “ for imposing restrictive conditions 
on trade °? In considering the circumstances which led up to the 
creation of the company in the Quarry case, Herring C.J. described 
the agreement as the ‘‘ main charter of its members’ rights and 


85 [1045] V.L.R. 1 at pp. 28, 24. 

36 Goldfinch v. Rangitikei Sawmillers’ Co-op. Association, Ltd. (1914) 88 N.Z.L.R. 
666 at p. 689; 16 Gaz.L.R. 871 at p. 380. In the New Zealand cases the 
agreements had been negotiated before incorporation and were annexed to the 
articles. 

37 [1945] V.L.R. 1 at p. eae V.L.R. 894 at p. 398; in Birtley District 

o-op. Society, Ltd. v. Windy Nook & District Industrial Co-op. Society, Ltd. 
rie 2 Q.B. 1 at p. 17; [1959] 2 W.L.R. 415 at p. 425; [1959] 1 ER. 
28 at p. 683, too, Streatfeild J. adopted the argument of counsel that the 
Co-operative Union, Ltd., could not be said to impose ideals on those who 
already had them. 

88 See, ¢.g., English Hop Growers, Ltd. v. Dering [1928] 1 K.B. 174 at p. 180 
er Scrutton L.J.; see and compare the use of the term ‘'impose” in 
oRlisirim v. Ballymacelligott Co-operative Agricultural and Dairy Sonety, 

Ltd. [1919] A.C. 548, passim; Herbert Morris, Ltd. v. Sazelby [1916] 1 
A.O. 688 at p. 706 per Lord Parker. 

39 (1045 VLR. 1 at 25; [1950] V.L.R. 894 at 898. 

40 Bee 1871 Act, s. 4 (1) and (8) (b). 
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obligations.”? Yet, later in his judgment he says that the company 
was brought into existence not to impose restrictive conditions, but 
to carry out the scheme with the aid of restrictions members had 
imposed upon themselves.*1 This line of reasoning, which seems, 
in a sense, to divorce the company from the agreement containing 
restraints is rather curious in view of the fact that, in the proceed- 
ings before him, the basis of the association’s legal right was not 
an agreement between members to which it was not a party, but 
an agreement between the “‘ company ” and the members. 

Fourthly, in the Dairy and Ice ** cases, the courts considered 
that if there was any combination for imposing restrictive conditions 
on trade it was the combination between the company and other 
contracting parties, or between the contracting parties themselves 
not directly but indirectly through the medium of the company. 
Even if we ignore the fact that the parties contracting with the 
company were its members, did not the court ignore the observa- 
tions of Hamilton J. at the conclusion of his opinion in British 
Association of Glass Bottle Manufacturers, Ltd. v. Nettlefold? * 
Is not the company being used merely as part of that union’s 
enforcement machinery? Gavan Duffy J. in the Ice “ case held 
that the company was trustee for all signatories to carry out and 
enforce the agreement. The company, in entering into contracts 
in restraint of trade, had no legitimate interests of its own to 
protect—it was protecting those of its members. The agreements 
in common form were not for the protection of any business it 
carried on, not for restricting competition between itself and the 
signatories, but for limiting competition between all the contracting 
parties. 

In all three cases the courts suggested analogies with English 
cases in which either it had been held that the society involved was 
not a trade union, or the point had not been raised. It is submitted 
that analogies drawn with Performing Right Society, Ltd. v. 
London Theatre of Varieties **; McEllistrim v. Ballymacelligott 
Co-operative, etc., Society, Ltd.,*° and British Association of Glass 
Bottle Manufacturers Lid. v. Nettlefold *" are false. Hach of them 
involved a society the principal object of which was the pursuit of 
a legitimate business, and the restraints imposed by the agreements 
with members were for the protection of that business. There is 


41 Compare [1945] V.L.R. 1 at pp. 7, 8 with p. 25. 
42 (19 .N. 182 at p. 188; 71980] VLE "894 at p. 898. 
r (1901) S T.L.R. 527. 
oo V.L.R. 894 at pp. 398-899. 
Vag 1, cited by Jordan C.J. in the Dairy Case (1987) 54 W.N. 182 


tiota 0. 648 (issue not raised) cited by Herring C.J. in the Quarry Case 

1945] V.L.R. 1 at p. 26. He referred also to the Industrial and Provident 

ocieties Act, 1852 15 & 16 Vict. o. 81), which permitted istration of 

bodies ‘‘ for carrying on or exercising any common labour, trade, or dicraft."’ 

47 (1901) 27 T.L.R. 827 (held not ẹ union), cited by Gavan Daffy J. in the Ice 
Case [1950] V.L.R. 804 at p. 898. 
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a big difference between that type of society and those involved in 
English Hop Growers, Ltd. v. Dering,*® and the three Australian 
cases. One thing which is common to these cases is that the 
societies concerned had no business other than the imposition and 
enforcement of restrictions. They did not manufacture or produce 
anything. Their object was co-operative orderly marketing—that 
could only be achieved by the imposition of restraints on members. 
It was a device more effectively to eliminate competition. 

Herring C.J. in the Quarry case * also distinguished between 
the association’s objects and methods. The object was to create 
and maintain a system of orderly marketing, and the enforcement 
of the scheme in the agreements was only the means provided for 
carrying the objects into effect. Unlike the Companies Act, under 
which it has proved difficult enough to enforce the separation of 
objects and methods, the Trade Union Acts do not require a strict 
separation. The terms “ objects,” ‘‘ purposes ”? and ‘ powers ” 
are used indiscriminately. The definition refers to objects.°° 
Section 1 (1) of the 1918 Act declares that the fact that a combina- 
tion has ‘‘ objects or powers ” other than statutory “‘ objects,” shall 
not prevent it being a trade union. Subject to the provision relating 
to political expenditure, a union has ‘‘ power ” to apply its funds 
on any lawful ‘‘ objects or purposes.” Sections 2 and 8 of the 
1871 Act refer to the ‘‘ purposes ”? of a union. Section 14 refers 
to the rules of a registered union and requires them to contain (a) 
the whole of the “ objects,” (b) the ‘ purposes ” for which funds 
are applicable, and (c) the manner of making or altering rules. 
Any attempt to separate ‘ objects ° and ‘‘ methods ” is likely to 
cause confusion. The statement of “ objects ” in many union rule- 
books is unimpeachable, yet the courts have not hesitated to look 
at the ‘‘ means ”’ or ‘‘ method ” the rules contemplate to determine 
whether or not a union operates in unreasonable restraint of trade 
at common law. It would hardly be consistent with this practice 
to suggest that in determining whether or not a society is a trade 
union, the court should not look beyond the “ objects’? to the 
machinery by which those objects are to be carried out. 

In New Zealand, such sole marketing agencies have been held to 
be trade unions. The main difficulty encountered was in determin- 
ing whether such agencies were in the nature of partnerships which 
would fall within the proviso to section 28 of the 1871 Act, and thus 


48 [1928] 2 K.B. 174 (sue not raised), cited also by Herring O.J. in the Quarry 
Case [1045] V.L.R. 1 at p. 26. He apparently thought there was no 
distinction. 

49 pass] V.L.R. 1 stp 25. In Birtley District Co-op. Society, Ltd. v. Windy 

ook & District I: trial Co-op. Society, Ltd. [1960] 2 Q.B. 1 at p. 17; 
1092] 2 W.L.R. 415 at p. 416; [1959] 1 All E.R. 628 at p. 684, Streatfeild 
. remarked that even if the e requiring members to settle disputes by 
arbitration could be aaid to impose conditions, it was not an object in itself 
so much as & means of achieving the principal object. The court held that the 
rale did not embody a principal object. 

50 1918 Act, s. 2 (1). 
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outside the definition of trade union. A partnership is defined in 
the Partnership Act * as ** the relation which exists between persons 
carrying on business in common with a view to profit.” There has 
been no case in the British Isles which has turned expressly on the 
issue whether a group of persons acting in concert is a partnership 
or a trade union. Some difficulty may arise in determining this 
issue.** It divided the Court of Appeals in New Zealand in 1914 ™ 
when it had to consider the true nature of an association of saw- 
millers in Wellington which had registered as a company limited by 
guarantee. Members agreed to sell all their output to the associa- 
tion at prices to be agreed. The association was to sell the produce, 
and divide the profits between members in proportion to their 
output. Members were not to canvass for orders, the association 
acting as sole agent and distributing orders amongst members in 
proportion to their capacity. Members were declared to be servants 
of the association for the purpose of carrying out their obligations 
under the agreement which did not expressly limit output but 
prevented competition between members. 

Stout C.J." considered that the association was formed not for 
trade union purposes, but to become purchaser and seller for this 
& pool,” “ trust? or ‘combine ’’—a partnership which did not 
purport to interfere with any business outside that of the parties. 
Chapman J.,** in agreeing with him, said that the parties had simply 
done what could be achieved by a partnership had not the parties 
been so numerous. In his view, members had combined their 
several businesses into one, vesting their affairs and trading facili- 
ties in the company and undertaking to further their combined 
interests. 

The majority, however, considered that the very reason for the 
company’s existence was to prevent competition and this could 
only be done by imposing restrictions on members. They did not 
convert their independent businesses into a single business carried 
on in partnership but continued to carry on their businesses each 
at his own risk and expense, with power at will to expand, reduce 
output or discontinue business."® 

This realistic approach of the New Zealand courts to the 
economic situation is to be preferred to that of the Australian cases 
examined above. ` 


51 (1890) (58 & 54 Vict. c. 89), s. 1. 

52 See, for example, the position of the Dundee Harbour Porters’ Society as 
revealed in Greig (or Robertson) v. Secretary of State for Sootland, 1048 
S.C. 188. For an earlier case involving a al (Pe organisation, see Branoker 
v. Roberts (1861) 5 L.T.(x.8.) 805. 

88 Goldfinch v. aa ual Sawmillers' Co-op. Association, Ltd. (1914) 88 N.Z.L.B. . 
666; 16 Gaz. 

5 (1914) 88 N.Z.L.R. 666 at p. 681; 16 Gaz.L.R. 871 at p. 887. 

553 Abie 83 N.Z.L.R. 666 at p. 702; 16 Gaz.L.R. 871 at p. 887. 

56 (1914) 88 N.Z.L.R. 666 at p. 697 per Edwards J. In this respect the agree- 
ments between the ‘‘company'’ and its members were much less restrictive 
than those in the Australian cases. 
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(b) Other Associations Imposing Restrictive Conditions on Trade 


The work of the Monopolies Commission and of the Restrictive 
Practices Court” has brought to light a considerable number of 
combinations registered as companies whose main objects would 
appear to be the imposition of restrictive conditions on trade, many 
of which operate against the public interest. Other associations 
with exactly the same objects and practices are registered as trade 
unions or certified under section 2 (8) of the Trade Union Act, 
1918. One example will suffice. Others can be found in the reports 
of the Monopolies Commission and decisions of the Restrictive 
Practices Court.°* 

The Electric Lamp Manufacturers’ Association of Great Britain, 
Ltd. is a company limited by guarantee. Its main objects are (1) 
to promote the consideration of all questions affecting the industry 
and generally to watch over, further and promote the interests of 
persons engaged in it; (2) to assist and promote research; (8) to 
enter into agreements with manufacturer members, wholesalers and 
retailers of lamps relating to the manufacture, supply and sale of 
electric lamps. It also has power to carry on any trade or business. 

The Monopolies Commission found that the Association fixed 
manufacturers’ and resale prices, and enforced resale price lists by 
fines and collective boycott. Traders and retailers were encouraged, 
by means of discriminatory terms and special discounts, to enter 
into agreements to deal exclusively in lamps manufactured by 
members of the association. Special terms were offered to certain 
large users in return for exclusive dealing. Commissions were paid 
to associations of distributors based on the amount of business done 
with members. Aggregated rebates were paid to wholesalers, 
retailers, and some users, based on the total purchases from all 
members. The regulation of these matters was within the province 
of the association.®® 

Beyond a shadow of doubt one of the main objects or methods 
of these associations is to impose restrictive conditions upon the 
conduct of trade. 


5T Set up under the Monopolies and Restrictive Trade Practices (Inquiry and 
Control) Act, 1948 (11 & 12 Geo. 6, c. 66) as amended, and the Restrictive 
Trade Practices Act, 1956 (4 & 5 Eliz. 2, c. 68), s. 2, respectively. 

58 e.g., Re National Association of British and Irish Millers, Ltd.'s Scheme 
[1960] 1 W.L.R. 68; L.R. 1 R.P. 267; Re British Basio Slag, Ltd.'s Agres- 
ments [1962] 1 W.L.R. 986; [1962] 2 All E.R. 247. See also Byrne v. 
Kinematograph Renters’ Society, Ltd. [1958] 1 W.L.R. 762 at p. 768; [1958] 
2 All E.R. 579 at p- 594, where Harman J. remarked that the defendant 
company and the Cinematograph Exhibitors’ Association (a registered trade 
union) to which the remaining defendants belonged were trade associations 
with objects registrable under the 1956 Act. He also referred to the plaintiff's 
association, the Association of Independent Cinemas, Ltd., as his “‘ union.’' 
[1958] 1 W.L.R. 762 at p. 766; [1958] 2 All E.R. 579 at p. 592. 

59 Report on Electric Lamps, H.M.8.0. 1951; Report on Collective Discrimina- 
tion, 1955, Cmd. 9505. The rules and memoranda are stated as at the date 
of the reports. 
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(c) Combinations for Regulating Labour Conditions 


There are to be found upon the registers of Companies, and of 
Industrial and Provident Societies, a number of organisations of 
employers which exercise the functions of a trade union so far as 
their members are concerned by negotiating with labour unions for 
the regulation of employment. 

One might reasonably entertain doubts as to the status of the 
Shipping Association, Ltd. This is an organisation of shipowners 
and local associations formed, according to its memorandum of 
association : 


** to consider all questions affecting the interests of the Shipping 
Trade or other trades connected therewith and especially of 
members of this company, and to take such action as may be 
necessary to protect all such interests; to procure the improve- 
ment of existing laws, maritime contracts, usages and customs 
which are prejudicial to such trades, to delay and defeat the 
enactment of any sucb laws and to prevent the use of any such 
contracts or the establishment of such usages and customs.” 


These general terms reveal nothing of the origin and history of 
the Federation. It was one of the points of the “ new unionism ”’ 
which is usually regarded as dating from the dockers’ strike of 
1889, and was formed to meet the situation created by large-scale 
amalgamations of trade unions of workmen and widespread sympa- 
thetic strikes. The Royal Commission on Labour, 1894, stated that 
the Federation was ‘ remarkable both for its extent and power, 
and for the fact that being incorporated as a limited joint stock 
company it has legal personality,” but did not comment upon the 
question whether or not it was validly registered.®° i 

Its record in trade disputes is well known. The regulation of 
labour conditions by collective bargaining is certainly one of its 
main objects. A full examination of its activities might well show 
its registration as a company to be void. 

The position of the Co-operative Union, Ltd., which is registered 
under the Industrial and Provident Societies Acts, might well 
warrant reconsideration in view of its collective bargaining activities. 
Streatfeild J. held in 1959 that it was not a trade union, observing 
that the mere fact that members of a society carry on their 
businesses by employees did not make it a combination for regulat- 
ing relations between masters and workmen or between masters and 
masters.*? But apparently counsel did not bring to the attention 


60 Royal Commission on Labour, 1804, Cd. 7421, para. 82. 

91 See Havelock Wilson, My Stormy Passage Through Life, Chap. XXII, on 
the early activities of the Federation; Flanders and Olegg, The System of 
Industrial Relations in Great Britain, passim; Reynolds v. Shipping Federa- 
tion, Lid. [1924] 1 Ch. 28, 

62 Birtley District Co-op. Society, Ltd. v. Windy Nook £ District Industrial 
Co-op. Society, Ltd. [1960] 2 Q.B. 1; [1959] 2 W.L.R. 415; [1959] 1 All 
H.R. 628—an action by one member society against another to enforce an 
agreement relating to trading areas. 
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of the court, nor did: the court consider, the part the Co-operative 
Union plays in regulating labour conditions. It performs for its 
members the functions of an employers’ organisation.** The agree- 
ments which it has negotiated have come to the attention of the 
courts in other contexts.“ i 

The Association of Football Players and Trainers is a trade 
union. Why not the Football League and Football Association, 
both of which are incorporated? Their rules certainly involve the 
imposition of restrictive conditions and the regulation of labour 
relations.® 


CoNCLUSIONS 


It is evident that section 5 of the 1871 Act has been and remains 
ineffective to achieve its object. The chief difficulty has been caused 
not by unions of workers or of employers. For.the former, the 
protection afforded by the Trade Union Acts far outweighs any 
possible advantage to be gained by incorporation.®* Similarly, 
although some organisations of employers may have registered 
unlawfully under the Companies or Industrial and Provident 
Societies Acts, the vast majority have been content to register as 
trade unions, to obtain a certificate under section 1 (8) of the 1918 
Act, or to steer clear of all forms of statutory regulation or 
registration.’ The unions which have most frequently sought 
incorporation, primarily in order to be able to enforce their agree- 
ments by legal action, have been combinations of manufacturers 
and producers for regulating trade relations, fixing prices and 
otherwise restricting competition. 

The question therefore arises whether such organisations ought 
to be permitted to become incorporated, or ought to be excluded 
from the scope of the Trade Union Acts altogether. In the Quarry 
case, Herring C.J. said that but for the authorities by which he 
was bound, he would have thought that the Act was primarily 
concerned with trade unions in their popular sense.*® He considered 


63 Flanders and Clegg, op. cit., pp. 198, 244-246. 

04 6.g., Maloney v. St. Helens Industrial Co-op. Society, Ltd. [1988] 1 K.B. 208. 

65 Bee Kingaby v. Aston Villa F.C., Ltd., The Times, March 27 and 28, 1912; 
Petershill F.C. v. St. Bernard's F. C., Ltd. (1926) 26 Sh.Ct.Rep. 85 (Scottiah 
Junior F.A.); Eastham v. Newcastle United F.O. [1964] Ch. 418 (transfer 
rules of the F.L. and F.A. in unreasonable restraint of trade). 

68 Especially s. 4 of the 1871 Act, and s. 4 of the Trade Disputes Act, 1906. 

67 At the end of 1960 there were 93 unions of employers on the register—only 
a small proportion and-probably not the most important. 124 certificates had 
been granted to unregistered bodies, but the Chief Registrar does not dis- 
tingnieh bi between those regūlating labour conditions and those regulating 
only trading relations—Report of Chief Registrar of Friendly Societies, 1960, 
Pt. 4, Trades Unions, pp. 2, 8. The Industrial Relations Handbook ‘1961), 
p. 15 estimates that in 1959" there were approximately 1,600 employers’ asso- 
ciations. It is not known how many are registered under the Companies Act, 
or Industrial and oe au Bocieties Acts. 

945] V.L.B. 1 at pp. 21-24, citing Evans v. Heathcote [1918] 1 K.B. 418; 
mberlain's Wharf. ‘Lid. v. Smi [1900] 2 Ch. 605; British Assocation of 
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that in. using the words ‘“ imposing restrictive conditions on the 
conduct of any trade or business ’’ the legislature had in mind 
restrictions relating to employment. Not only was the learned 
Chief Justice precluded by authority from taking that view, but it 
is clear that the inclusion of trade combinations was deliberate. 
Section 4 (1) of the 1871 Act refers to agreements concerning the 
conditions on which members “ shall or shall not sell their goods, 
transact business, employ or be employed.’ The first and the 
third provisos to section 28 of the 1871 Act also point to the same 
conclusion. 

The reason for drawing the definition of trade union so widely 
is to be found in the politico-economic philosophy of the mid- 
nineteenth century. According to this, labour was simply a market- 
able commodity, sold by the workmen and bought by the employer, 
the price of which was governed by the same heavenly-ordained 
laws of supply and demand as for any other commodity. Hence 
it was considered that the same rules should apply to all. 

Even after section 16 of the 1876 Act had removed the stigma 
of illegality at common law by recognising that some combinations 
might operate in the public interest, registered associations other 
than those of working men were few and unimportant.” The 
increase in numbers was gradual. The advantages of registration 
were small for them since the comparative wealth of members 
enabled them to dispense with the accumulation of funds, and their 
chief object was the regulation of trade, not the provision of benefits. 
The advantages of registration were not so important as to render 
it compulsory in fact. 

Since 1871 there has been a re-orientation of public policy. The 
tendency in recent years has been to promote competition in the 
supply, production, processing and servicing of goods by restricting 
or prohibiting the activities of trade combinations. Both the state 
and the courts have adopted a more benevolent attitude towards 
combinations regulating labour conditions. The economic philo- 
sophies at the basis of nineteenth-century notions of public policy 
have now been discredited. It is generally acknowledged that 
principles and methods applied in regulating the prices and con- 
ditions of sale of goods are inapplicable to labour.™ Thus the 
United Kingdom legislation dealing with monopolies and restrictive 


Glass Bottle Manufacturers v. Nettlefold (1911) 27 T.L.R. 527; Edinburgh 
¢ District Aerated Water Manufacturers’ Defence Association, Ltd. v. Jenkin- 
son 4 Co. (1908) 5 F. 1169, 

69 See Webb, Industrial Democracy, pp. 618, 614, 653, and the sources quoted 
morer; Bap also Labour Laws Commission, 1874, Parl. Papers, 1874, xxiv, 

, p. 15. 

70 In 1878 there were eight, four of which were established before 1876. 

71 See Declaration of the Aims and Purposes of I.L.O. adopted at Philadelphia, 
May 10, 1944, annexed to and forming part of I.L.O. Constitution. 
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trade practices "? provides that, in determining whether conditions 
or agreements exist to which the Acts apply, no account shall be 
taken of practices as to the workers to be employed or not to be 
employed by the parties to the restrictive conditions, or as to their 
remuneration, conditions of employment, hours of work or working 
conditions. 

In view of those developments there is considerable force in the 
argument that combinations of manufacturers, producers or traders 
regulating their trade ought to be taken outside the scope of the 
trade union legislation. Instead of eschewing legal enforcement of 
their internal regulations as the labour unions did in 1871, they have 
deliberately sought incorporation in order to be able to avoid the 
restrictions upon enforcement of contracts imposed by section 4 of 
the 1871 Act. Now that the legality of their aims and enforcement 
machinery has been limited by the Restrictive Trade Practices 
legislation this course might seem less attractive. 

The wall of immunity from actions in tort conferred by section 4 
of the 1906 Act ™ appears to have been of little significance to them. 
It has been breached by the Restrictive Trade Practices Act, 1956, 
which, in providing for the enforcement of the prohibition against 
collective enforcement of resale price conditions by civil proceed- 
ings, excludes the application of section 4 of the 1906 Act from 
such proceedings. 

It is well known that some organisations not only regulate 
trading relations, but also engage in collective bargaining with 
labour unions. It should not be beyond the ingenuity of the 
Parliamentary draftsman to devise a formula to cope with this 
situation without abridging the current scope of the protection 
given to organisations the principal objects of which are the regula- 
tion of relations “‘ between workmen and workmen, or between 
masters and masters.” 

Another factor which has to be borne in mind when the status 
of an organisation is being considered is that a trade union, whether 
registered or unregistered, cannot expend funds on the maintenance 
of Members of Parliament, or upon the other political objects to 


12 Monopolies and Restrictive Practices (Inquiry and Control) Act, 1948 (11 & 12 
Geo. 6, c. 66) s. 8 (2), proviso; s. 4 (2), proviso; s. 5 (4) proviso; Restrictive 
Trade Practices Act, 1956 (4 & 5 Eliz. 2, o. 54), s. 7 (4). Cf. legislation in 
Hire which does apply to the activities of employers and employees—Restrictive 
Trade Practices Act, 1953, No. 14; Restrictive Trade Practices (Amendment) 
Act, 1959, No. 87, s. 4. 

v8 Trade Disputes Act, 1906 (6 Edw. 7, c. 47); the words '‘ whether of workmen 
or of masters '’ were inserted to make it olear that both sides of industry 
could claim the benefit of s. 4, not to restrict its application to unions of 
workers or employers—Caldwell v. Glasgow, etc., Aerated Water Manufac- 
turers’ Defence Association (1900) 26 Sh.Ct.Rep. 94; Wright ¢ Sons v. Mackay 
(1928) 44 Sh.Ct.Rep. 107; Hardie d Lane v. Chiltern [1928] 1 K.B. 668. The 
application to trade combinations was not the result of any widening of the 
definition in 1918; contra, Citrine, Trade Union Law (2nd ed., 1960), p. 486; 
Blesser and Baker, Trade Union Law (8rd ed., 1927), p. 266. 
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which the 1918 Act applies," without complying with the provisions 
of that Act relating to ballot rules and the separation of political 
and ordinary funds. Companies and Industrial and Provident 
Societies are not subject to the same restrictions. Thus it has been 
held lawful for Co-operative Societies to appropriate their funds, 
in accordance with the rules, for the furtherance of political objects 
including the promotion of Co-operative candidates for Parliament 
and local government bodies.’ It is outside the scope of this article 
to consider the desirability of permitting or restricting political 
expenditure by corporate bodies. However, it should be remem- 
bered that to hold an association to be a trade union and thus 
illegally registered as a Company or Industrial and Provident Society 
will bring the political fund provisions of the 1918 Act into play. 
M. A. Hickiine.* 


T4 s. 8 (8): they include the payment of election expenses, holding of political 
meetings, the distribution of literature in support of candidates, the distribu- 
tion of political literature, etc. ý 

15 Cahill v. London Co-op. Society, Ltd. [1987] 1 Ch. 265 (expenditure 
authorised by rules); of. Lafferty v. Barrhead Oo-op. Society, Lid. [1919] 1 
8.L.T. 257 (expenditure not authorised by rules). 

* LL.B., PH.D.; Lecturer in Law, King’s College, University of London. 


THE RESTRICTIVE PRACTICES COURT AND 
‘“ PURCHASERS AS A COLLECTIVE WHOLE ” 


Tue Restrictive Trade Practices Act, 1956, states, in section 21, 
that “ a restriction accepted in pursuance of any agreement shall 
be deemed to be contrary to the public interest unless the court is 
satisfied ° of one or more of certain specified circumstances. One 
such circumstance is given in section 21 (1) (b): “that the 
removal of the restriction would deny to the public as purchasers, 
consumers or users of any goods other specific and substantial 
benefits or advantages enjoyed or likely to be enjoyed by them as 
such, whether by virtue of the restriction itself or of any arrange- 
ments or operations resulting therefrom.” If the restriction passes 
through this or any other “ gateway,” the “ tailpiece ” or balanc- 
ing procedure must still be faced, as the court must be “ further 
satisfied (in any such case) that the restriction is not unreasonable 
having regard to the balance between those circumstances and any 
detriment to the public or to persons not parties to the agreement 
(being purchasers, consumers or users of goods produced or sold by 
such parties, or persons engaged or seeking to become engaged in 
the trade or business of selling such goods or of producing or selling 
similar goods) resulting or likely to result from the operation of 
the restriction.” Thus, if an agreement convinces the court it 
meets the “ specifie and substantial benefits or advantages ” 
requirement of section 21 (1) (b), it will be found not contrary to 
the public interest only if it also survives the balancing test in 
which any public detriments resulting from the agreement are to 
be taken into consideration. 

Consider in the light of the above a restrictive agreement which 
is found to provide benefits or advantages to some group of pur- 
chasers, consumers or users, but not to all, so that the removal of 
the restriction, whilst denying benefits or advantages to this group, 
would confer benefits or advantages on some other group of 
purchasers, consumers or users. Expressed somewhat differently, 
some purchasers would be made worse off by the removal of the 
restriction, others would be made better off. How is this type of 
problem to be dealt with? The Restrictive Practices Court has 
stated that, in any such situation, it will consider purchasers ‘“‘ ag 
a collective whole ” or “as a class ” or “ as a single category.” 
These not over-informative phrases acquire meaning only as they 
are interpreted by the court and it is the purpose of this article to 
analyse the approach employed by the court in those cases in which 


14 & 5 Eliz. 2, c. 68. 
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it has faced this type of problem. As will appear, much that is 
ambiguous remains in the procedure and thinking of the court. 

But a preliminary point may first be made. Two ways of 
dealing with this problem come readily to mind. One, the word 
‘¢ substantial ” in section 21 (1) (b) might be given an algebraic 
treatment: substantial benefits would be denied only if the gains, 
or benefits, from the restriction minus the losses, or detriments, 
from the restriction, are deemed substantial. In this case, a partial 
balancing of benefits and detriments would take place directly in 
the consideration of section 21 (1) (b), so that, when the final 
balance is struck only those detriments (if any exist) other than 
those already considered in section 21 (1) (b) would be relevant. 
Two, the detriments to some purchasers resulting from the restric- 
tion could be ignored when the applicability of the “ specific and 
substantial benefits or advantages ’’ subsection is under analysis, 
so that the gateway would be successfully passed provided the 
denial of benefits to the benefiting purchasers is viewed as sub- 
stantial; the detriments from the restriction, disregarded at this 
stage of the proceedings, would then become relevant in the final 
balancing process. To illustrate, if the abrogation of an agreement 
were expected to cause the price to rise to some purchasers and to 
fall to others, both the predicted price rise and price fall could be 
taken into account in reaching a decision as to the applicability of 
section 21 (1) (b). Or, only the expected price rise resulting from 
abrogation could be considered when section 21 (1) (b) is being 
applied, with the lower price expected for some purchasers if 
the agreement is terminated being reserved for the balancing 
procedure. It is, of course, not impossible (though illogical) that 
the detrimental effect of the agreement will be considered twice: 
first, to determine whether ‘f net ” benefits are substantial or not, 
and secondly, to decide whether or not these “net” benefits 
outbalance the [already considered] detriments. 

It seems desirable to make one more introductory observation 
at this point. An economist is bound to be impressed by the 
difficulty of the task of interpreting and applying the Restrictive 
Practices Act assigned to the Restrictive Practices Court. The 
court must typically make a prediction as to the likely consequences 
of continuing, or terminating, in some particular industry, a restric- 
tive agreement for such matters as, to illustrate, prices, profits, 
quality of product, research expenditures and so on. Most econo- 
mists would probably be prepared to predict with considerable 
confidence what such consequences would generally be. There 
would, however, be scepticism as to the applicability of such a 
generalised prediction in any particular case. As well, there would 
be awareness that the resulting obligation to make a specific 
prediction for each specific case involved substantial analytical 
difficulties with plenty of room for error. Moreover, and with 
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particular reference to the topic of this article, when the economist 
found himself predicting probable benefits to some and probable 
detriments to others from, say, continuing a restrictive agreement, 
his scientific training would induce him to shy away from the 
interpersonal or intergroup comparisons necessitated in balancing 
these benefits and detriments. The court, however, has no choice: 
it must, to apply the Act, make particular predictions and it must 
be prepared to compare, when the issue arises, the losses of some 
and the gains of others. An economist is inclined to say that such 
comparisons are inherently impossible; this is small comfort to a 
court which must often make such comparisons, whether they are 
inherently impossible or not. 


I 


In the Black Bolt and Nut decision the court commented on this 
problem as follows: 


It is not sufficient to show merely that some small category 
of purchasers would be denied benefits or advantages by the 
removal of the restriction nor is it fatal to show that some small 
category of purchasers would be denied no benefit or advantage 
or even would receive some benefit or advantage if the restric- 
tion was removed, although that would fall to be considered 
under the balancing provisions at the end of the subsection. 
What must be shown to satisfy the requirements of paragraph 
(b) is that looking at all purchasers as a collective whole they 
can be properly regarded as being denied specific and substan- 
tial benefits if the restriction were removed. It is unnecessary 
for the decision of the present case to consider whether it would 
be sufficient to show a benefit or advantage to a bare majority 
of purchasers either in number or in value. Having regard to 
the balancing provisions, that is a question which is unlikely 
to be crucial.? 


It will be possible to comment more fully on the significance of 
these statements by the court when its thinking in other cases, in 
particular Glass Bottles and Cement, is reviewed. Two points may, 
however, be briefly made. One, it appears that, whenever gainers 
and losers from the continuation of a restriction are to be compared, 
when the applicability of section 21 (1) (b) is considered, it is the 
number of purchasers or the value of their purchases that the court 
sees as a possible basis for a comparison. Two, by suggesting that 
section 21 (1) (b) could be satisfied even if some small category of 
purchasers would receive a benefit from abrogation (that is, suffer 
a detriment from continuing the agreement), the implication is that 
if this category were not small, section 21 (1) (b) would not be 
passed. That is, the fact that there was an advantage from abroga- 
tion to a not-small group of purchasers would make the net denial 


2 Re Black Bolt and Nut Association's Agreement (1960) L.R. 2 R.P. 04. 
Italics added. 
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of advantage to purchasers as a collective whole insufficiently sub- 
stantial to meet the requirements of the subsection. Substantial, 
for purposes of section 21 (1) (b), appears to be receiving a net 
interpretation, that is the algebraic meaning seems to be in the 
mind of the court. Nevertheless, even if the substantiality of the 
benefit from the restriction to purchasers is already net, that is, 
substantial even allowing for detriments to the small category of 
purchasers, these detriments would come up for consideration in 
the balancing section, to which provision the final sentence in the 
quotation makes a somewhat mystifying reference. 


I 
In Glass Bottles the association argued that ‘‘ the abrogation of the 
price restrictions would result in the larger buyers . . . forcing 


prices for their purchases [down] to an unreasonably low level, 
with the result that the manufacturers would seek to recoup them- 
selves in whole or in part by charging higher prices than now to all 
other purchasers.’ 3 The substance of the association’s position 
was, that is, that the removal of the restriction would deny a 
specific and substantial benefit or advantage to customers, specifi- 
cally to small buyers, namely, that the price to these buyers would 
increase in the absence of the restriction (while, of course, falling 
to big buyers). It may be pointed out, though it is not central to 
our discussion, that the restrictive agreement in the Glass Bottles 
case failed to meet the “ specific and substantial benefit ’? require- 
ment of section 21 (1) (b) and was found contrary to the public 
interest. In considering this point, the court delivered itself of 
the following: 
Unless it could be established . . . that there would be a 
resulting increase in prices to the small and medium buyers 
[if the agreement is abrogated] more than equivalent in amount 
to the saving to the large buyers, it is difficult to see how any 
such resulting adjustments would involve a loss of advantage 
to the purchasers of glass bottles as a class.* 


This quotation suggests that the court is interpreting substantial 
in its algebraic sense. The benefit which will be denied small and 
medium buyers by the abrogation of the agreement is compared 
with the gains that will accrue to large buyers from the abrogation, 
in order to determine whether or not there will be a “ loss of 
advantage to the purchasers of glass bottles as a class.” And later 
in the decision the court stated: 


The court is obliged to regard the purchasers of empty glass 
bottles as one single category. We cannot segregate a part of 
that category and say: ‘‘ There is a disadvantage [resulting 


8 In Re British Bottle Association's Agreement (1961) L.R. 2 R.P. 845 at p. 390. 
4 L.R. 2 R.P. 848 at p. 876. 
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from the abrogation] to them, and we shall disregard the 
compensating advantage to other purchasers.’ ‘There is no 
evidence which would justify us in holding that, even if the 
association’s eapectation [that prices would rise to small 
buyers] were correct, the result would be the loss of a specific 
sre aoe benefit or advantage to the purchasers as a 
whole.® 


This suggests that a sort of balancing process is taking place 
within the confines of section 21 (1) (b) itself, and, in this case, 
the benefits denied small and medium buyers by the agreement’s 
abrogation are deemed to be insufficient, in relation to the benefits 
to be obtained from abrogation by large buyers, for the removal of 
the restriction to involve a denial of a specific and substantial 
benefit to buyers considered as a single category. The evidence 
referred to in the court’s decision presumably was concerned with 
the comparison of the “‘ increase in prices to the small and medium 
buyers ” with the “‘ saving to the large buyers ” already noted. It 
deserves to be pointed out that the court could have reached its 
decision in either of two ways: (1) the method actually adopted, 
in which it was decided there would be no denial of specific and 
substantial benefits to buyers considered as a whole, or (2) regard- 
ing the predicted increase in price to small buyers as the denial 
of a specific and substantial advantage, so that section 21 (1) (b) 
was successfully passed, and then, because of the detriments involved 
to large buyers, finding the restriction unreasonable in the balancing 
section and therefore contrary to the public interest. 

The method whereby the court evidently made this comparison 
of gains and losses merits some discussion, quite apart from the 
question of the point in its deliberations that the comparison was 
made. It asked the question whether or not there would be an 
increase in prices to the small and medium buyers more than equi- 
valent in amount to the saving to the large buyers. Only if the 
price increase was more than equivalent to the savings might the 
denial of benefits be considered substantial. 

Several possible interpretations of this “‘ more than equivalent ” 
requirement may be offered. It might simply mean that the price 
increase per unit to small buyers is greater than the price decrease 
per unit to large buyers. Or it might mean that the total increase 
in expenditures by small and medium buyers would exceed the 
total decrease in expenditures by the large buyers. The comparison 
will clearly depend upon the relative importance of small and large 
buyers as customers for glass bottles, as well as upon price increases 
and decreases per unit to each group. And at a more sophisticated 
welfare level, more than equivalent might mean that the gainers 
from abrogation (large buyers) would be unable to compensate the 


5 L.R. 2 R.P. 845 at p. 890. Italics added. 


648 THE MODERN LAW REVIEW Vor. 27 


losers from abrogation (small buyers) and remain better off them- 
selves. At any rate, the wording of the court decision on this point 
gives little indication of what has actually been compared. 

It may be recalled that, in the Black Bolt and Nut decision, the 
court had contemplated a possible comparison either in terms of 
numbers of purchasers or value of purchases. In the Glass Bottles 
case, the comparison is evidently being made, although obscurely, 
in some sort of value terms (price increases and savings are com- 
pared). The number of purchasers either benefited or not was 
evidently dismissed by the court as not relevant. The court found 
€ that there is a very large number of small buyers of glass bottles, 
and a comparatively small number of very large buyers.’ ° Hence, 
if the outcome of abrogating the agreement was as predicted by the 
association, the majority of purchasers would face an increase of 
price, that is, would suffer a detriment. Thus, when the court 
refers to the lack of ‘‘ evidence which would justify us in holding 
that, even if the association’s expectation were correct, the result 
would be the loss of a specific and substantial benefit or advantage 
to the purchasers as a whole,” the fact that the majority of buyers 
would face a price increase (according to the association) is appar- 
ently not regarded as justifying evidence. The evidence required 
is, as already suggested, presumably a comparison of the price 
increase to small buyers with the saving to large buyers. 


I 


In Cement 7 a similar problem appeared. Once again, the abroga- 
tion of a restriction would, it was asserted, cause a rise in price to 
some buyers (who would, therefore, be denied a specific and sub- 
stantial advantage by the removal of the restriction) but might also 
bring about a decrease in price to other buyers. In this case, the 
rise in price to some buyers was assigned sufficient weight by the 
court to induce it to accept the applicability of section 21 (1) (b), 
and to find in favour of the agreement. In fact, the court failed 
to find any buyers likely to enjoy a price reduction if the agreement 
were terminated, so that it did not need to balance this possibility 
against the expected higher prices. Nevertheless, its discussion of 
the issues involved is of considerable interest. 

A rather lengthy quotation from the court’s decision is necessary: 


The federation’s main contention is that the existence and 
method of operation of their common price agreement results 
in cement being sold and delivered at prices which, taking 
purchases throughout the country as a whole, are lower than 
they would be in the absence of the agreement. ... It is 
no part of the federation’s case that prices in some areas or to 
some particular classes of purchasers might not be lower if the 


6 LR. 2 R.P. 845 at È 876. 
7 Re Cement Makers’ Federation Agreement (1961) L.R. 2 R.P. 241. 


e 
Nov. 1964 THE RESTRICTIVE PRACTICES COURT 649 


agreement came to an end. What they claim is that, taling 
home trade in cement as œ whole, the prices on balance w 

be substantially higher in the absence of the common price 
agreement. 

We accept that, if the federation succeed in establishing the 
correctness of their main contention [prices on balance sub- 
stantially higher], they will have shown a substantial and 
specific benefit enjoyed by “ the public as purchasers.” As 
was stated in Re Black Bolt and Nut Association Agreement 
this expression ‘‘ connotes collectively all persons who purchase 
the goods,” and “ What must be shown to satisfy the require- 
ments of paragraph (b) is that looking at all purchasers of 
cement as a collective whole they can properly be regarded as 
being denied specific or substantial benefits or advantages if 
the restrictions were removed.” The fact that some purchasers 
of cement, ew hypothesi a minority, would have the benefit of 
lower prices if the restriction were removed falls to be taken 
into consideration under the balancing clause at the end of the 
subsection as a detriment to “ persons not parties to the agree- 
ment (being purchasers, consumers or users of goods produced 
or sold by such parties, or persons engaged or seeking to become 
engaged in the trade or business of selling such goods or of 
producing or selling similar goods) resulting or likely to result 
from the operation of the restrictions ”; it does not, of itself, 
prevent the case from falling within paragraph (b).® 


A number of questions are raised by the above quotation. 

Thus, the phrase “ prices on balance will be substantially 
higher,” is open to more than one interpretation in a case such as 
this where it is assumed prices will rise for some buyers and fall 
for others. One, it might mean that the number of buyers for 
whom the price would rise would be (substantially) greater than 
the number of buyers for whom the price would fall. Two, it might 
mean that the price increase per unit to the first group of buyers 
would (substantially) exceed the price decrease per unit to the 
second group of buyers. Or, three, it might mean that, for any 
quantity, P x Q would be higher, with P rising to some buyers and 
falling to others. This implies that the average price, as determined 


Total Revenue, _ h 
Quantity ” higher: 
None of these interpretations of prices “ on balance ” being 

higher appears unreasonable. Yet they clearly need not be con- 

sistent. For example, if the price rises slightly for a majority of 
buyers but falls substantially for a minority, criterion one is satis- 
fied, but not necessarily either criterion two or three. If the price 
increases are substantial and the price decreases insignificant, 
criterion two would be satisfied, but not necessarily either criterion 


by calculating 


8 L.R. 2 R.P, 241 at p. 275. 
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one or three. And P x Q, for any Q, criterion three, could increase, 
although the price increased only to a minority of buyers, or, 
although price increases per unit were smaller than price decreases 
per unit, but were applied to a large percentage of total purchases. 

A further reading of the decision suggests that it is criterion one 
that the court has in mind, that is, prices increase ‘* on balance ” 
if they increase for a majority of buyers (no matter how slight the 
increase) and decrease for a minority (no matter how great the 
decrease). At any rate, this is the most obvious interpretation of 
the significance of the phrase ew hypothesi a minority. The implica- 
tion of the sentence in which this phrase appears is that it is only 
if a minority of buyers have the benefit of a lower price from the 
abrogation. of the restriction will it be necessary to apply the 
balancing procedure. That is, expressed more positively, only if 
a majority of purchasers were to be faced with a price increase if 
the agreement were cancelled can there be a denial of a specific and 
substantial benefit to the public as a result of abrogating the restric- 
tive agreement so that the balancing procedure must be applied. 
In effect, this is assigning an equal weight to a price increase of 
five shillings per ton to a buyer who buys five tons per year and 
to a price decrease of five pounds per ton to a buyer who buys five 
thousand tons per year. In addition, this evident concern with the 
number of buyers benefiting or not as the critical factor is hard 
to square with the thinking in the Glass Bottles case, where the 
fact that the majority of buyers would, it was alleged, face a higher 
price if the restriction were terminated was not regarded as sig- 
nificant evidence of the substantiality of the threatened benefits. 

Thus, our interpretation of the ex hypothesi a minority phrase 
is that, if only a minority of buyers will, in the judgment of the 
court, experience a price increase from the abrogation of a restric- 
tion, the abrogation will not be regarded as denying a specific and 
substantial benefit to purchasers looked at as a collective whole. A 
majority of buyers must be disadvantaged by the removal of the 
restriction. If, however, this comparison is made before the 
applicability of section 21 (1) (b) is considered, it appears to be a 
duplication to reconsider this matter in the final balancing operation 
as the court indicates it will do. That is to say, “ substantial ” is 
being given an algebraic treatment (more buyers will be disadvan- 
taged by the restriction’s removal than will benefit) in applying 
section 21 (1) (b): the lower price to the minority that would 
follow the restriction’s abrogation has already been taken into 
account (if only in terms of the number of buyers involved) in 
determining the likely loss of benefits to be substantial. The 
substantiality of the threatened benefits is a type of net substan- 
tiality; to balance this net substantiality against the detriments to 
the minority resulting from abrogation, as the decision goes on to 
say will be done, seems to consider this minority interest twice. 
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It is only if the substantiality is gross in section 21 (1) (b) that the 
balancing operation is called for. If it is gross, however, it is 
irrelevant whether a majority or minority of buyers would be 
denied a benefit. If it is necessary that a majority of buyers be 
denied a benefit for the denial to be substantial, there is already a 
netness involved, and this netness implies a sort of balancing (if 
only of numbers) operation. 

It seems fair to suggest that, in the Cement decision, the court 
has developed three principles: (1) in determining substantiality of 
benefits and advantages to purchasers as a whole, the number of 
buyers to whom the price will rise is compared with the number 
to whom it will fall; (2) if it will rise to a majority there is a denial 
of a substantial advantage; (8) if it rises to a majority, the price 
decline to a minority likely to result from abrogation will come to 
be considered when the balancing section is to be applied. The 
point of considering it here seems obscure if it has already failed to 
prevent the section 21 (1) (b) benefits from being viewed as 
substantial. 


IV 


In the Net Book case? it was again necessary for the court to 
consider a situation in which, while one group of purchasers would 
be denied a benefit by the abrogation of the restrictive agreement, 
other purchasers could be regarded as in a position potentially to 
benefit from abrogation. Those purchasers who bought books the 
price of which would be reduced could benefit were the agreement 
cancelled; those who would experience a rise in the price of the 
books they bought or who would find fewer books available would 
suffer from the abrogation of the agreement. It is true that most 
purchasers would probably find some books costing more, and other 
books costing less, and the reduced availability of books in general 
could be considered to affect all buyers; it is clear, however, in 
reading the judgment of the court, that certain buyers, that is, 
buyers with certain reading preferences, or certain shopping habits, 
could benefit were the restrictive agreement ended. 

A long quotation from the decision is necessary to set the 
stage for our discussion: 

The association has satisfied us that abrogation of the 
agreement would produce the following results . . . although 
in rare cases retail purchasers might be able to buy particular 
titles more cheaply than if the agreement remained in force, 
the retail price of most books would be higher. Fewer titles 
would be published . . . this would include works of probable 
literary or scholastic value. In each of these respects we think 
that individual members of the book-buying public would be 
denied benefits or advantages. 

We have to consider how the agreement affects the public 
as purchasers collectively, that is to say, how it affects any and 


9 Re Net Book Agreement, 1957 (1962) L.R. 8 R.P. 246, 
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every kind of purchaser, and how it affects the public as users 
collectively. . . . For the purpose of section (21) (1) (b) it is 
enough for the association ij it can say that some sufficiently 
important part of the public as purchasers or users of books 
would be denied-some one specific and substantial benefit or 
advantage enjoyed or likely to be enjoyed in the manner 
indicated in the subsection, provided that this denial of benefit 
would not be outweighed by benefits which would be secured 
by other sections of the public as purchasers or users, a8 the 
case may be. All purchasers and users of books would be 
adversely affected by a decrease in the number of books 
published on account of the smaller field of choice which would 
consequently be available to them. Not all members of the 
public as purchasers or users of books would perhaps be 
equally affected, for not all would be equally interested in the 
kind of books which would fail to find publishers, but, in our 
judgment, the public as purchasers (or users) of books viewed 
collectively would be deprived of a specific and substantial 
benefit within the subsection, that is to say, the opportunity 
of buying and reading those books which in the absence of 
the agreement would fail to be published, notwithstanding 
that this would not affect all purchasers (or users) of books 
equally and might not affect some at all.” 


Two points may be made with reference to the above quotation. 
One, the specific benefit and advantage under consideration, that 
is, the presumed availability of a greater range of books if the 
agreement is permitted to continue, is a benefit that is, as it 
were, actively enjoyed by only a portion of all book buyers. How- 
ever, the reduced availability of books resulting from the ending 
of the agreement is clearly no benefit to any members of the public 
as purchasers or users of books, so that, from the point of view of 
this benefit, there is no gain of benefit resulting from abrogation 
to set against the denial of benefit. Two, in the italicised portion 
of the quoted decision, beginning, in particular, with the word 
“ provided,” there is the clear statement that the balancing of 
advantages to some purchasers against disadvantages to others, 
takes place in the consideration of the applicability of section 21 
(1) (b) so that it is the “ net ’? advantage or benefit that must be 
judged substantial, whenever these opposing factors are at work. 
For this net advantage to be substantial, it is evidently necessary 
that it would be denied to a “ sufficiently important part of the 
public *? (a majority, perhaps, as the Cement decision suggests) if 
the agreement were terminated, and, also, would not be outweighed 
by detriments to other purchasers resulting from continuation. 
Thus, these detriments are considered in deciding the applicability 
of section 21 (1) (b) and should not, therefore, reappear when the 
balance is struck in the “ tail-piece.’? The court did, in fact, find 
that “* there is no detriment which needs to be taken into account 


10 L.R. 8 R.P. 246 at p. 328. 
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for the purposes of the tail-piece to the section or, if there be any, 
that it is of insufficient weight.” =! In the Cement decision, 
however, the court indicated that detriments already considered in 
determining ‘ substantiality ” for section 21 (1) (b) would reappear 
in the balancing operation. 

The court found that ‘‘ for the great majority of books the 
retail prices would be likely to be higher than they would be if 
the existing state of affairs continued,” where the “‘ existing state 
of affairs ” refers to the restrictive agreement. It is clear, however, 
that some purchasers would benefit from the abrogation of the 
agreement and the consequent price-cutting. Purchasers who buy 
the type of book most likely to be subject to price-cutting or plan 
their purchases to benefit from price-cutting, would presumably 
welcome the ending of the agreement. Furthermore, if such 
purchasers would not suffer as a result of the reduced availability 
of books, they would clearly be better off if the agreement were 
abrogated than if it were to remain in force. Also, although the 
retail prices of most books, or the great majority of books, might 
be higher, it does not necessarily follow that the price of books 
actually purchased would be higher for the majority of book-buyers, 
although of course, this is extremely likely. Although the court 
was of the opinion that it was “ unlikely that more than a small pro- 
portion of the titles published would actually become the subjects 
of price-cutting ” it proceeded to list a range of books likely to be 
the subject of price-cutting that suggests a judicious shopper might 
well benefit substantially from the ending of the restriction. 
Specifically mentioned as candidates for price-cutting were “ current 
best-sellers, whether fiction or non-fiction, popular standard series 
of recognised classics, such as Everyman’s Library or Penguin 
Classics, standard books of reference, such as the Concise Oaford 
Dictionary, popular books on gardening or other hobbies or crafts, 
children’s books, and prescribed student’s textbooks.” 12 While it 
is true that prices might be higher for the “ great majority of 
books ” and that there would be a reduction in new titles ‘* most 
severe in the higher reaches of literature ” it is evident that some 


11 L.R. 8 R.P. 246 at p. 827. The significance of this twofold requirement for 
satisfying s. 21 (1) fo) appears to be as follows: (1) If it cannot be shown 
that a sufficiently ımportant part of the public as purchasers would be demed 
& oe and substantial benefit or advantage, as a result of abrogation, 
B. (1) (b) will not be passed, whether or not abrogation would confer 
benefits on some other groups of purchasers. That ıs, 1f the group that would 
be denied benefits is small, the gross value of the denied benefits is not great 
enough to make them substantial. (2) If a sufficiently important part of the 
public 18 demed benefits, so that the gross benefits denied are substantial, s. 
21 (1) (b) will be passed only if the net benefits denied are substantial, that 
is, only if these gross benefits denied by abrogation, balanced against benefits 
produced by abrogation, are deemed substantial. In other words, if gross 
benefits denied are not substantial, that is the end of the matter; if gross 
benefits denied are substantial, they must be reduced to a net basis to 
determine eubstantiality for s. 21 (1) (b). 

12 L.R. 8 R.P. 246 at p. 314. 
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buyers of books (conceivably the majority) would be made better 
off by the abrogation of the agreement. The court found, however, 
that avoiding the consequence of “‘ more expensive books ° was a 
specific and substantial advantage. There was also a specific and 
substantial advantage in avoiding the consequences of ‘ fewer and 
less-well-equipped stockholding bookshops,” and ‘‘ fewer published 
titles.” No significant balancing detriment was found to set against 
these three benefits, and the agreement was found not contrary to 
the public interest. 


v 


A few concluding observations may now be made. 

1. In those cases in which some purchasers would be denied a 
specific and substantial advantage by the ending of an agreement 
and other purchasers would enjoy a corresponding advantage, e.g., 
lower rather than higher prices, it is not clear to what extent 
this benefit is alowed for in determining the substantiality of 
the denied benefit or is reserved for the balancing section. It is 
not clear, that is to say, whether the substantiality of the advantage 
must be “net? or whether it is sufficient for the ‘‘ gross ”’ 
advantage to be substantial although it seems to be the case, in the 
decisions reviewed in this article that the court has some form of 
net substantiality in mind, when it is considering benefits to 
purchasers as a class, or as a collective whole. Some of the 
decisions read, however, as if the detriments were considered twice, 
first, in determining if the benefits are substantial or not, and, 
secondly, if the benefits are substantial, taking these detriments into 
consideration, in deciding whether or not they outweigh these 
same plus perhaps other detriments in the balancing operation. 
Thus we find a discussion of these detriments when section 21 (1) 
(b) is under consideration plus the observation that these detriments 
will reappear in the balancing operation, assuming, that is, that 
section 21 (1) (b) is successfully passed. 

2. The basis of the comparison, whether made within section 
21 (1) (b) or in the balancing procedure, is not clear. In Bottles, 
an increase in prices to some buyers was compared with the saving 
to other buyers, with the criterion for the comparison not obvious. 
In Cement, on the strength of ew hypothesi a minority, the court 
seems to be saying that the number of losers from abrogation will 
be compared with the number of gainers from abrogation. And, in 
the case of Net Books, the number of books likely to increase 
in price is compared with the number of books likely to decrease in 
price, with no specific attempt to consider the number of book- 
buyers advantaged and disadvantaged. As well, the quality of the 
books likely to be published in reduced quantities (books of literary 
and scholastic value, in the higher reaches of literature) was 
compared, implicitly at least, with the quality or type of book 
likely to be cut in price. Rather interestingly, books of literary 
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and scholastic value (recognised classics, standard books of refer- 
ence, non-fiction best-sellers, textbooks) appear in the listing of 
books the price of which might be cut if the agreement were 
terminated. 

8. The Restrictive Trade Practices Act specifically allows for 
the detriments involved in a restrictive agreement to enter the 
picture when the balancing operation is performed, that is after, 
and if, a restriction passes through one of the gateways, as, for 
example, the “ specific and substantial benefit ” gateway, section 
21 (1) (b). This being the case, the “ gross ” interpretation of 
substantiality seems appropriate for section 21 (1) (b): if some 
buyers, whether a majority or not, are denied a substantial benefit 
by the removal of a restriction, the gateway should be considered 
to have been:passed. Gains and losses (benefits and detriments) 
need not be compared when section 21 (1) (b) is under considera- 
tion. The losses (from not abrogating the agreement) come up for 
consideration in the balancing procedure. If it be argued that it 
matters not at what point detriments are considered, provided 
that they are, in fact, not ignored, the answer is simply that 
detriments resulting from a restriction seem likely, under present 
procedures, to appear twice in the court’s thinking: when the 
substantiality of benefits is up for discussion and, again, when the 
balancing operation is performed. 


James P. Carmns.* 


t Professor and Acting Head, Department of Political Science, Royal Miltary 
College of Canada, Kingston, Ontario, The research on which this paper is 
based was undertaken while the author was a member of the Institute for 
Economic Research, Queen's University, Kingston, Canada, 1962. 


A PSYCHOLOGIST’S CONTRIBUTION TO 
LEGAL PROCEDURE * 


Law and psychology are alike in that they both deal with human 
activities. Both are involved in an attempt to control behaviour; 
the jurist explicitly, rationally and immediately; the psychologist 
implicitly, empirically, and ultimately. There is however no 
common approach to the problems shared by both professions. 
Whereas the psychologist is concerned with motivation, is deter- 
ministic, and considers conduct activated primarily by emotion, the 
jurist deals essentially with behaviour, assumes free will, and refers 
to unrealistic ideals of conduct demanding complete emotional 
control. A more important difference is that the law is based upon 
common experience, commonly accepted beliefs, and by generally 
adopted attitudes, while psychology restricts its laws to those 
obtained by the hypothetico-deductive methods of classical science. 
For criteria the psychologist looks to the standards of Descartes, 
the jurist to the man on the Clapham omnibus. 


Law AND SCIENCE 


This disparity comes about because the law diverges from psycho- 
logy both as a science and as a profession. The law lags behind 
science, and on occasion the court is warned against the expert and 
instructed to disregard his evidence. It is little more than a decade 
ago that a court settled a paternity case on resemblance and 
evidence of copulation alone although an expert testified that the 
typology of the relevant blood groups made this impossible (Barry 
v. Chaplain). The discouraging fact is that even intelligent people 
argue in favour of common sense. Dr. Bicknell * says in the Stetho- 
scope: ‘If it is once admitted that a single chemical test is of 
more importance than the combined wisdom and common sense 
of the judge, counsel, and jurors, then the whole course of 
justice is admitted to be freakish and fallacious foolishness.”’ 
Hadfield, who in 1800 was sensibly found insane and saved from the 
gallows, would have failed to qualify under the McNaghten Rules 
formulated nearly half a century later. Despite the fact that these 
rules are harder to apply than those enunciated in R. v. Arnold,? a 
century elapsed before they could be qualified (by the Homicide 
Act, 1957) or, as in certain American states, completely abandoned 


* Abridged from a paper read to the Institute of Advanced Legal Studies, 
University of London, on Tuesday, October 16, 1962. 

1 T. E. Bicknell, ‘‘ The Breathalyzer,’ Stethoscope, January 1961, p. 4. 

2 (1724) 16 8t.Tr. 695. 
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(U.S. Public Law 818: 1955). Reference to the case Sofaer v. 
Sofaer 3 will soon disillusion anyone who believes these rules to be 
helpful. Here four medical experts of the highest reputation gave 
four completely different interpretations of Mrs. Sofaer’s conduct. 
The first doctor maintained that an expression of regret implied 
knowledge of guilt. A second that it merely indicated an improve- 
ment in her mental condition. The third doctor said that while 
she did not know right from wrong she did know her conduct was 
improper, while the fourth concluded that general regret could not 
be related to specific conduct. The judge, for good measure, added 
that wrong meant not only punishable by law, but also culpable 
and blameworthy. Speaking of the frequency of such medical 
controversy, Zeifert * says that such a situation is a reflection on 
the indifference of society and the legal profession, and points to 
the failure of modern psychiatry to solve its own problems much 
less those of others. 

Fortunately the need for a revision of legal codes and procedure 
is recognised, but developments, when they occur, come from within 
the legal profession itself, or from public demands made through 
the parliamentary executive; while attempting to adapt themselves 
to changing social conditions, they do little more than perpetuate 
the traditions, fallacies and unsupported assumptions which heve 
underlain our penal theories and judicial proceedings from early 
times. There is a limited awareness on the part of the legal pro- 
fession of the real contribution which an understanding of behavi- 
oural mechanisms could make towards a better conceptualisation 
of the law and its processes, and the law manifests definite reserva- 
tions in the applications of such concepts. 


PSYCHOLOGY VIS-À-VIS PSYCHIATRY 


It is over half a century since a professional psychologist was first 
called to give evidence, yet in the intervening years psychology has 
contributed little towards the development of law. Professor Simey * 
says that in cases involving human conduct there are either no expert 
witnesses prepared to come forward, or else those who do have 
made a poor reputation for themselves, as in psychiatry. The fault 
lies less with the psychologist, who has shown himself eager and 
competent to assist in the processes of the law, than with other 
professions whose opposing interests or ignorance of what psycho- 
logy can offer have delayed the emergence of forensic psychology 
or psychological jurisprudence. Psychiatry has not been helpful. 
The psychiatrist often takes upon himself the onus of advising on 


3 [1960] 1 W.L.R. 1178; [1960] 8 All E.R, 468. 

4 M. Zeifert, ‘‘ Psychiatry and the Law" (1957) 86 Osalif.Med. 11. 

5 T. 8. Simey, “ A National Morality of Guesswork,’’ Time and Tide, November 
12, 1960. 
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problems which are psychological rather than psychiatric, concern- 
ing himself, like Balint,’ with criminality in toto or, like Glover,” 
with a wide range of philosophical problems from moral responsi- 
bility to socio-pathology. Szasz,®° one of the leading medico-legal 
writers of today, claims that the belief that psychiatry can con- 
tribute anything to jurisprudence is both ill-founded and misleading. 
In a process of cogent reasoning he explains that the psychiatrist 
in court functions neither as an expert nor as a scientist, and 
concludes that the real though covert function of the psychiatrist 
is to determine ‘‘ whether or not the accused is ‘ healthy °? enough 
to be punished by the court and society without the latter fecling 
too guilty about its own role in the drama.” Despite the limitations 
in the value and relevance of the psychiatrist’s participation in legal 
problems, it is to him that the jurist turns for help and advice. 
The psychologist is rarely approached directly and participates 
therefore only at the psychiatrist’s invitation. Contrary to the 
rules of evidence they continue to give testimony based upon hear- 
say in the form of psychologists’ reports and give opinions on 
technical data they are not competent to interpret. Matthews said 
recently that it is axiomatic that scientific facts have little value 
unless interpreted and explained by someone who appreciates their 
full significance. Yet the psychologist interprets his own evidence 
in court only when his psychiatric colleagues are honest enough 
to admit their own limitations and generous enough to acknowledge 
the psychologist’s preater competence in areas traditionally though 
illogically belonging to psychiatry. While medicine jealously guards 
its prerogatives, psychology looks to the legal profession to invite 
its closer participation. 


LEVELS oF CONTRIBUTION 


What can psychology offer to law? Interdisciplinary discussions 
suggest that the contributions of psychology occupy three relatively 
distinct levels. At the first level, the psychologist applies psycho- 
logical methods and data to a particular case.® He is asked either 
to investigate the status psychologicus of plaintiff, defendant or 
accused and report on his findings, or to investigate and advise 
upon the psychological implications of some fact relevant to the 
facts in issue. While this first level is both practical and specific 
to a particular case, the problems at the second level are still 
practical but of general relevance. They originate out of the 
particular but have general principles as their goal. By means of 


e M. ae Psychoanalysis and Culture (International Universities Press, 1957), 


1 kG Gites, The Roots of Crime (Imago, 1961). 

8 T, 3. Szasz, “ Psychiatric Expert Testıimony—Its Covert Meaning and Social 
Fanchig = (1957) 20 Psychiatry 818. 

eb. C. Haward, ‘‘ The Psychol oust in a Court of Law "° (1959) 39 Bull. 
Brit. t Payohol. Soc. 1; ‘ Forensic Psychology ’’ (1961) 41 Bull.Brıt.Psychol.800. 1. 


Nov. 1964 A PSYCHOLOGIST’S CONTRIBUTION 659 


a cybernetic feedback system, the dim of the psychologist now is 
to assist the continual modification of socio-legal procedures and 
principles in the light of new information he is constantly deriving. 
He may ask law to accept, not only changes in its processes, but in 
the very principles on which its processes are based. Such an 
acceptance will not be easy; it may not even be desirable, and to 
what extent our decisions in the matter will depend upon intra- 
personal needs, social experience, or multiple causative factors will 
be the concern of psychology at the third level. Here we leave 
the practical, both specific and general, and turn to the problems 
of legal, social, psychological and philosophical theory. The 
concern is with long-term goals rather than immediate ones, with 
society as a whole rather than certain aspects of it, and with 
normative ideals rather than positive expedients. 


Tae PSYCHOLOGIST as EXPERT WITNESS 


Looking in a little more detail at the first level, we find the psycho- 
logist assuming two distinct roles.° In one he takes on the 
function of a forensic scientist, investigating the problem in an 
abstract way with no personal contact with the party on whose 
behalf he is engaged. At other times his role is that of a medical 
witness, and he enters into a personal relationship with the party 
concerned, the results of his investigations depending very much 
upon the nature and success of this relationship. His evidence 
differs markedly from the physician, neurologist or psychiatrist 
whom he replaces or supports, in the nature of the facts, the 
method by which they are obtained, and the form of communica- 
tion. A few brief examples from my own case records may serve 
to illustrate this work and differentiate it from that of the 
psychiatrist. 

A man accused of attempted murder claimed that it occurred 
during a state of automatism. Both sides called medical evidence 
which was conflicting but evenly weighted. On the basis of a 
number of psychiatric interviews the defence pleaded insanity, 
while the prison medical officer refuted this by the absence of 
any diagnostic signs during many weeks’ observation in the prison 
hospital. A psychologist administered tests which had been stan- 
dardised on both normal and abnormal populations, and by com- 
paring the score of the accused with those of the two groups was 
able to calculate the exact probability of the accused belonging to 
one group or the other, and to test statistically the significance of 
this figure as opposed to the effects of chance. On the basis of his 
finding and after instruction from the judge he gave as his opinion 
that the accused had a disease of the mind and the jury found the 
prisoner insane. 


10 Haward, ‘‘ Psychological Evidence ’’ (1961) 2 J.For.Sc.Soc. 8. 
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The jury are always prepared to accept quantitative data 
provided it is made meaningful to them. In a murder trial four 
medical witnesses disagreed about the diagnosis of the accused. 
The psychologist explained to the court the tests he had carried 
out and the way the accused had responded. Of every 100 people 
acting in this way, he told the jury, ninety-five are mental patients 
and only five are apparently normal. The jury accepted this as 
evidence of abnormality. Having established the probability of 
pathology, the psychologist then proceeded to demonstrate its 
effect in quantitative terms upon the prisoner and provided an 
acceptable basis for a plea of diminished responsibility. Quantified 
psychological evidence, like any other form of measurement, cannot 
be contradicted. There can be no “ battle of the experts.” Equi- 
vocality resides only in the significance we place on a given degree 
of probability. Whether the jury should have the responsibility 
for deciding what level of probability constitutes reasonable doubt 
is an important point which remains to be decided. 

Psychological evidence differs from the descriptive, classificatory 
or purely subjective character of psychiatric evidence in being 
primarily quantitative. It also differs in its areas of knowledge. 
Millions of pounds are involved in compensation for tort, yet assess- 
ments of loss of earnings, etc., are generally made on the basis of 
clinical rather than industriel experience. In one case a youth was 
said to be incapable of gainful employment because of a reduction 
in his intellectual capacity resulting from a road accident. Yet the 
psychologist was able to provide evidence from industrial psycho- 
logy records, and by comparing his scores with those at industrial 
rehabilitation units, that lads of the same degree of disability had 
an earning capacity which ranged from £7 10s. to £16 per week. 
On the other hand, in a similar case all medical evidence was 
negative, yet the psychologist found a residual disability which has 
impeded the plaintiff’s vocational progress ever since. His overall 
deficits, demonstrated quantitatively at the time and proved subse- 
quently by his failures at work, were quite incommensurate with 
the neurological evidence, despite its Harley Street label. 

In the lower courts, too, psychological evidence has proved 
valuable as facts in mitigation of an offence. In one case of 
indecent exposure a general practitioner and a psychiatrist both 
found nothing abnormal in the accused, who had been fined for a 
similar offence before and threatened with prison on his next 
conviction. By a specially devised test, however, the psychologist 
was able to demonstrate to the bench the factors which made his 
misdemeanour virtually inevitable, and the magistrates accepted 
this account and placed him on probation. We have seen that 
psychological evidence differs from psychiatric evidence in that it 
is quantitative and concerned with areas of knowledge not properly 
within the cognisance of the psychiatrist. A third difference is in 
the methodology adopted. Through all these cases has run the 


Noy. 1964 A PSYCHOLOGIST’S CONTRIBUTION 661 


thread of scientific method and the use of original experimentation 
which may have special or general significance to case law. In 
one case of attempted murder where the accused claimed amnesia 
for the event, the psychologist used a range of psycho-physiological 
methods (including the lie detector which Dr. Camps said recently 
was unlikely to be used in this country) and demonstrated con- 
vincingly the genuineness of the amnesia. This finding had rele- 
vance for the specific case only. In another case, however, the 
results of the investigation had general relevance to the problem 
of contributory negligence. The plaintiff was an eleven-year-old 
boy of allegedly defective intelligence who had been knocked off his 
cycle by a car and seriously injured. Great play was made by 
the defence on the boy’s impaired road sense arising from his lack 
of intelligence. This was to be deliberated in court, the intention 
apparently being to arrive at some assessment of contributory 
negligence by insight, intuition or Divine inspiration. Yet this is 
a question of fact. Is a mental defective more likely to swing out 
into the road than a boy of normal intelligence? If not, his mental 
condition is irrelevant to the facts in issue. The psychologist there- 
fore devised a field experiment in a similar location to that of the 
accident, using two groups of eleven-year-old boys, one of normal 
and the other of defective intelligence. By a technique of track 
measurement it was found that no significant difference existed 
between the two groups in respect of this particular kind of road 
sense, and it could be concluded that mental deficiency did not by 
itself and in this context, impair road sense. There are many 
instances where psychological data could exclude irrelevant facts 
under deliberation, or provide a quantitative basis for assessing 
certain conditions in preference to the idiosyncratic and limited 
experience of the layman." 


Parote EVIDENCE 


In another circumstance the psychologist looks not at his own 
evidence but at that of others. In a case of alleged gross indecency, 
the evidence of the prosecution was overwhelming: the two men 
had been caught in flagrante delicto, one of the men had confessed 
under interrogation, the other man had previously been charged 
with a similar offence, and corroborative evidence was given by two 
police officers who had observed everything from a concealed place 
in the public lavatory. Yet by means of a carefully devised 
experiment and reference to established knowledge on perception 
the psychologist was able to raise sufficient doubt about the guilt 
of the accused men to enable a plea of not guilty to succeed.*? 


11 Haward. ‘‘ Scane v. Ainger’’ (1960) 40 Bull.Brnt.Psychol.Soc. 264A. 
12 Haward, ‘‘ The Reliability of Corroborated Police Evidence in a Oase Flagrante 
Delicto'’ (1968) 8 J.For.8ci-Soc. 71. 
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GENERAL PROBLEMS 


In this case, the psychologist was calling on, in addition to his own 
skills and experience, the accumulated wealth of factual knowledge 
produced by psychological experimentation over the past century. 
This brings us to the second level where general problems rather 
than those of specific cases are concerned. Here the issues them- 
selves are wider, and here also more work is already being done than 
at the other two levels. Many of the problems, such as preventive 
programmes of mental hygiene, the nature and cause of delin- 
quency, the role and efficacy of corrective training, the re-education 
and rehabilitation of criminals, and so on, are already being studied 
by psychologists, social reformers, criminologists and the like. 
These need not concern us at this time. Other problems have 
received less if any attention, and these include many essentially 
practical if long-term proposals which are not directly concerned 
with the criminal. 

One of the reasons why law lags behind science is that law 
keeps pace with public rather than scientific opinion. Whether 
this need be so is a question to be answered at another level, but 
it is evident that changes in public attitude will be reflected by 
changes in substantive law. If we deliberately set out on a policy 
of public education we are changing one of the fundamentals of 
legal structure, for modern methods of controlling mass opinion 
leave the individual no choice in whether he wishes to be re-educated 
or not. He becomes immersed in a stream of direct and efficient 
influences which manipulate his predispositions outside the level of 
his awareness. In formulating such a programme we are implicitly 
adopting standards other than those traditionally used by law, 
setting ourselves up like Plato’s Guardians and imposing our own 
ideas of what is good (whether we believe them to be absolute or 
expedient) on the general public. It has been said that law is 
for the man of today and not the citizen of tomorrow. Psychology 
can suggest methods of fusing the two, but the ethics of the matter 
require consideration first. 

Probably the largest factor in keeping legal progress yoked to 
that of society is the jury system, for the verdict comes in principle 
from the common man whom the jury represent. Yet current 
research is showing that the jury system is not really representative 
of public opinion, attitudes or ways of reaching a verdict. The 
situation is an artificial one and unlike any other social process 
known to us. Called together by compulsion rather than inclination, 
they lack the homogeneity of other types of committee, having 
nothing in common except presumed normality and a modicum of 
real property. They are strangers in a strange environment, subject 
to a variety of strong interpersonal forces which distort their 
thought processes even more than usual. Changing public opinion 
is therefore not enough to ensure that law functions at its most 
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effective level; we must also change the jury system. The belief 
that the jury’s verdict agrees with public opinion does not stand 
up to close scrutiny, so whether we choose the normative standards 
of today or some platonic ideal of tomorrow, the jury system falls 
between the two. It refers to neither one standard nor the other. 
Whether we have a jury, from whom its members should be drawn, 
what criteria it should represent, these are questions at the 
theoretical level. There is still much practical work of a fact- 
finding nature ahead of us, and psychology has already commenced 
to investigate these problems. 


PERCEPTUAL PROBLEMS 


Not all of the general problems are social ones. The psychologist 
is interested in the reliability and validity of the evidence of others, 
as the case mentioned previously indicates, and the problems here 
are just as urgent as the wider issues. If reasonable doubt exists 
in fully corroborated police evidence regarding someone caught in 
the very act, how certain can we be of the circumstantial evidence 
which plays a not inconsiderable part in criminal law? With 
unjustifiable confidence, we feel that miscarriages of justice are 
Tare events, and regard them as inevitable as long as human frailty 
is involved in the processes of law. But a society is stable only 
while it believes it is treated justly. A sense of injustice—however 
imaginary—is the prerequisite for revolution or a political landslide, 
and while the Rule of Law exists, it is important that any possible 
weaknesses in the judicial system are strengthened. 

To return to the validity of testimony. There is now an impres- 
sive body of evidence on perception which provides a factual context 
to the philosopher’s argument about the nature of reality. We all 
live in a world of our own psychological reality, a world of personal 
experience separated from the real world (whatever we choose to 
mean by that) and from the psychological world of others by a 
complex neurophysiological process between our body boundary 
and the brain. This process selects, organises and transforms 
objective information according to conditions existing in the 
observer at the time. This is the perceptual process which gives 
meaning to sensory data only by reference to the neural matrix of 
the brain. The world we know by experience is a world of proba- 
bility, and our percepts are consistent with those of others only 
if our nervous system agrees to give them a higher probability than 
alternative ones. This explains the lack of correspondence often 
encountered in law. In the Lusitania investigation, for example, 
a nurse testified that the ship was hit by three torpedoes, since she 
heard three distinct explosions, the look-out said that two torpedoes 
hit the ship and two tracks were visible in the sea, while the 
submarine captain reported that he fired only one torpedo. More 
recently, Sellers L.J. said of a case before the Court of Appeal that 
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many people had seen the accident but everybody seemed to have 
seen the same thing differently (Wooldridge v. Sumner =). 

Parole evidence, therefore, however honestly it is given, may 
bear little relation to the facts under investigation. In situations 
which are ambiguous, stressful, or of weak stimulus intensity, 
people tend to see, hear, or sense in other ways, experiences which 
derive more from their own nervous system than from the outside 
world. A jury composed of experimental psychologists would find 
reasonable doubt in much of the evidence that at present finds 
complete and uncritical acceptance in court. 

Some of these perceptual factors have been described else- 
where.** Briefly they include social attitudes, particularly social 
prejudice; for perceptual errors arise when members of a race, 
colour or creed whom we dislike are involved. They occur when 
we stand to gain or lose by a perception, as when a policeman 
desires to make an arrest; when our emotions have been aroused 
(particularly by rage or fear) or when our physiological needs are 
acute. An interaction occurs between all these factors in a dynamic 
setting derived from our learning since long before birth. As 
Professor Cole *° says: embedded at birth in human relationships 
of a particular kind, the very machinery of thought and perception 
is socially conditioned and finally determined. Moreover, although 
percepts are the products of so many diverse and unconscious 
processes, and depend upon consensual validation, the perceiver 
believes them to be absolute truths and any imputation to the 
contrary is viewed as an attack upon his personal integrity. Yet 
all our perceptions contain implicit assumptions, hidden premises, 
unconscious predispositions, and arise from ever-changing 
motivations too deep for our awareness. We thus have strong 
and sometimes overpowering pressures to see what we expect to 
see, what we desire to see, or what we need to see, and this applies 
not only to vision but to all other modalities. It is perhaps in 
the general rule of evidence excluding hearsay that the law comes 
closest to appreciating the psychological processes underlying the 
communication of so-called facts. 


DerEcts oF MEMORY 


While textbooks on evidence point out the invalidity of a twicetold 
tale, there is an unfortunate ignorance in law about the tricks 
memory can play. Although it is not possible to review here the 
psychology of memory—which has interested psychologists even 
more than perception—attention must be drawn to the fact that 
memory processes invalidate evidence to an even greater degree 


1968] 2 Q.B. 48; [1962] 8 W.L.R. 616. 
ward, ie sychological Aspects of Oral Evidence” (1968) Brit.J. 
aoi 
15 L. B. Cole richie Behaviour (Harrap, 1958). 
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than perception. While it is common experience that not all of 
our experience can be recalled later, we have an unshakable belief 
that what we do recall is an accurate replication of the original 
event. But experimental work shows this to be fallacious. While 
perception is one stage removed from external reality, so memory 
is removed a second and even greater distance from objective truth. 
No less than 7 per cent. of what we remember in any one day will 
be erroneous and studies have shown depositions to contain an 
average of 25 per cent. error. In one experiment, of 240 testi- 
monies studied, only five errorless reports were found, and these 
were from cautious witnesses who refused to commit themselves 
and made few statements. The more questions that are answered 
the more errors we receive. Memory can be shown to be a dynamic 
process susceptible to a host of internal influences which like our 
percepts are organised, synthesised and distorted according to the 
psychological and physiological needs of the moment. With this 
in mind, the credit of a witness takes on a new meaning, and often 
those with the highest ethical standards prove to be the most 
unreliable. How accurately this credit can be assessed, whether in 
fact it should be assessed, and what cognisance we should take of 
it, these are further problems in which psychology seeks to help 
the legal profession. 


COURTROOM PROCEDURE 


We have considered the distances which lie between objective and 
subjective reality in an everyday social setting. But courtroom 
procedure is itself a special situation which serves to distort still 
further the processes we have investigated. Emotional changes in 
the witnesses, augmented by cross-examining counsel, interfere 
with the natural processes of recall and testimony. Such evidence 
undergoes further transformation, as it is rephrased by each counsel 
in turn and the judge in summing up, suffers a further stage of 
perceptual distortion in the minds of the jury as they are over- 
whelmed with conflicting evidence and opinions, and is finally 
modified during discussions in the jury room. If our search is for 
truth, then present courtroom procedure may be a very real 
impediment. Yet it may be more expedient for society to believe 
justice is being done than it is for justice actually to be done. 


THEORETICAL PROBLEMS 


Thus we have seen that the generalised problems demanding 
practical solutions always refer us back to more basic problems 
which must be tackled at the third level. As Simey says: ‘* Our 
age is suffering not only from the uncertainties of legislation and 
litigation dealing with human conduct, but still more from a basic 
failure to understand how these problems arise—as for instance 
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how the way in which moral problems of conduct and social 
situations in which they occur are linked together and react one 
on the other.” Such questions are ones of both fact and value 
simultaneously. Other problems concern the semantic difficulties, 
as when a psychologist, armed with measurements and probability 
figures, is asked to convert these into “‘ disease of the mind—yes 
or no.” Still further problems concern the assumptions underlying 
the English legal system and the choice of criteria and standards. 
Finally we are inevitably drawn to those metaphysical conflicts 
involving the notion of responsibility and of freewill versus deter- 
minism. Such problems demand a cross-disciplinary approach 
which can only be adopted at university level, necessitating as it 
does the best academic brains in law, psychology and philosophy. 

In mentioning earlier the requirements of a feedback system we 
are led back to the necessity of widening the scope of legal 
education, to include the study of experimental psychology. If 
this means the course of potted psychology so many professions 
now receive, the future is a pessimistic one. The relationship 
between psychology and the law is too important for the latter 
to be fobbed off with the mixture as before, and there is no place 
for the standardised introductory courses which most psychology 
departments see fit to dispense to members of other professions. 
The legal profession not only deserves but needs the most com- 
prehensive psychological training it can find room for in its already 
crowded syllabus, and a good case could be made for introducing 
a study of this subject to the exclusion of some others. Camps 
has said that a lawyer without scientific training cannot be expected 
to understand the full effect upon his work of medical and scientific 
discoveries and complains that while America has special centres of 
medico-legal education and special facilities for post-graduate 
scientific training, we have nothing comparable here in England. 
To advise and co-ordinate the joint endeavours of psychology and 
the law two requirements seem to be basic to any proposals; first 
a post-graduate forum is required where psychologists and lawyers 
can meet on an equal footing and in an atmosphere uncomplicated 
by interprofessional problems vis-a-vis psychiatry. Secondly there 
is an urgent need for a journal which will disseminate information 
pertinent to the two professions. Medicine has already profited 
from the existence of the Medicolegal Journal and Medicine, Science 
and the Law but neither of these two journals comes within the 
orbit of the psychologist although the latter publication is at 
present the most appropriate existing journal. Today psychological 
literature is so prolific (Psychological Abstracts lists several thousand 
articles every month) that there is a desperate need for a journal 
that could bring together all that is relevant to the practical 
problems of the lawyer, and at the same time spell out to the 
psychologist the nature of many of these legal problems of which 
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he is generally unaware. Some such ‘central advisory service should 
precede any organisation of training programmes so that the latter 
can be realistic and tailored to the special needs of the jurist; 
furthermore, courses in legal education could be provided for 
psychologists involved in judicial work or investigations of one 
kind and another. Such a channel of two-way communication 
could not but have fruitful results. 


SUMMARY 


In summary, psychology finds in the processes of law, problems 
hitherto unrecognised by lawyers. Impeded in the past by the 
law’s reluctance to subjugate common sense to scientific fact, and 
by medicine’s self-assumed prerogative to pontificate on questions 
of feeling, thinking and acting when these fall within the purview of 
the courts, psychology seeks a closer and more direct relationship 
with the legal profession. It does so because it believes, in all 
humility, that it can make a material contribution to developments 
in the legal system. Three ways in which this can be done are 
suggested. First, it can experimentally investigate parties or facts 
and advise counsel on its findings. The psychologist can give expert 
testimony himself or critically examine the testimony of others. A 
plea is made for the greater use of psychological evidence in court, 
since this is unique in character, differing from psychiatric evidence 
in its quantitative form, derivation from experiment, and concern 
with areas not properly within the compass of psychiatry. 
Secondly, psychology offers an experimental approach to the 
general problems of law reform, criminology and socio-legal atti- 
tudes. It points to apparent flaws in parole evidence, made worse 
by current methods of court procedure, and investigates their 
relevance to the social need for apparent justice. Thirdly, it 
considers the wider social implications of the theories underlying 
present-day processes of law. It looks critically at the semantic 
difficulties which make the psychologist distort his scientific 
measures into such nebulous verbal concepts as insanity and disease 
of the mind. It defines such problems as the standards and criteria 
to be adopted, whether absolute or pragmatic, of social norm versus 
platonic ideal, of science versus common sense, of real versus 
apparent justice. It makes explicit the relationship between the 
assumptions underlying our notions of guilt and responsibility with 
such metaphysical concepts as freewill and determinism. Such 
problems reach into the very core of our social existence, yet many 
practical issues depend upon their solution. Such an inquiry calls 
for a co-ordination between lawyers, psychologists, social scientists 
and philosophers; the result would be a judicial weltanschauung 
which would safeguard the interests of today’s public while 
anticipating the more enlightened outlook .of tomorrow’s citizens. 


ASPECTS OF THE CONTROL OF OBSCENE 
LITERATURE IN CANADA 


Ir is the purpose of this article to describe some recent developments 
in the law relating to obscene literature in Canada, in the hope that, 
at a time when dissatisfaction is being felt with the existing English 
provisions, the Canadian experience may afford a useful area for 
inquiry. In 1959, the Criminal Code provisions relating to obscene 
literature were amended. Since that time, their construction has 
come before the Supreme Court of Canada in two important appeals 
from decisions ordering forfeiture of printed materials as obscene. 
The first case, Brodie v. The Queen,’ was a forfeiture proceeding 
relating to Lady Chatterley’s Lover. The second, Dominion News 
and Gifts, Ltd. v. The Queen,? related to issues of two magazines, 
Dude and Escapade, whose literary credentials were less impressive. 
This article is concerned with the shape of the legislation, the 
attitude of the Canadian courts to the question of obscenity, and 
the question of the community standards test as an alternative to 
the Hicklin test as a predicate for regulation. 

The important Criminal Code provisions relating to obscene 
literature are sections 150 and 1504. Section 150 provides in part: 


150 (1) Everyone commits an offence who, 

(a) makes, prints, publishes, distributes, circulates, or has 
in his possession for the purposes of publication, circulation 
or distribution any obscene written matter, picture, model, 
phonograph record or other thing whatsoever, or 

(b) makes, prints, publishes, sells, distributes or has in his 

possession for the purposes of publication, distribution or 
circulation a crime comic. 
(8) No person shall be convicted of an offence under this section 
if he establishes that the public good was served by the acts 
that are alleged to constitute the offence and that the acts 
alleged did not extend beyond what served the public good. 
(8) For the purposes of this Act, any publication a dominant 
characteristic of which is the undue exploitation of sex, or of 
sex and one or more of the following subjects, namely, crime, 
horror, cruelty and violence, shall be deemed to be obscene. 


Section 1504, which, like section 150 (8), was added in 1959, 
provides an in rem procedure for dealing with publications. It 
follows closely the Obscene Publications Act, 1857, but contains 


1 [1962] 8.C.R. 681; (1962) 82 D.L.R. (2d) 507; reversing [1961] B.R. 610, 86 
C.R 


2 [1964] 8.C.R. 251; (1964) 42 O.R. 209; reversing (1963) 40 O.R. 109 for the 
reasons contained in the dissenting judgment of Freedman J. A. in the court 
below at p. 126 et seq. 


669 


670 THE MODERN LAW REVIEW Vou. 27 


two important provisions which were not found in that Act. By 
subsection (8) the author as well as the owner of the publication 
may appear and be represented in order to oppose the making of 
an order for forfeiture. By subsection (5), where an order has been 
made by a judge in a province with respect to one or more copies 
of a publication, no proceedings under section 150 with respect to 
those or other copies shall be brought or continued in that province 
without the consent of the provincial Attorney-General. 

Section 1604 was intended to provide an alternative mode of 
proceedings to prosecution in the case of vendors and distributors. 
To objections that sections 150 and 150a could in effect subject a 
person to double jeopardy, the Minister of Justice stated *: 


“ No one can even be placed in jeopardy once unless the 
Attorney-General thinks it a proper case, or for such reasons 
as, for instance, the vendor, notwithstanding the adjudication 
that it was obscene, did continue to sell it instead of with- 
drawing it from circulation.”’ 


It thus appears that permission to prosecute under section 150, 
provided that section 1504 procedure has first been invoked, is 
intended to be an exceptional exercise of powers by provincial 
Attorney-Generals. As will be seen, the definition of obscenity and 
the character of the evidence admissible under sections 150 and 150a 
are identical. It should further be noted that the courts supervise 
proceedings under section 150a with some strictness. Warrants of 
seizure under the section must be specific as to the persons on 
whose premises the publications are kept, the place where they are 
kept and the publications involved. The warrant must state 
whether the publications involved are obscene or crime comics, 
and must state whether they are kept for sale or distribution. If 
these matters are not set out, the warrant may be quashed by 
certiorari.* 

The most interesting feature of the Canadian legislation is 
unquestionably section 150 (8). Apart from this section, the 
Criminal Code contains no definition of obscenity. The courts 
have consistently applied the test in R. v. Hicklin®: 

‘* whether the tendency of the matter charged as obscenity 
is to deprave and corrupt those whose minds are open to such 
immoral influence and into whose hands a publication of this 
sort may fall.” 


In R. v. American News,’ the leading decision on the Hicklin test, 
the court, while conceding that modern standards are to be 
employed in determining whether a book is to be held obscene, 
had affirmed that the test was directed to the protection of young 


8 Martins Criminal Code (1962), p. 186 citing the Minister’s remarks in Hansard. 
4 Mueller v. MoDonald et al. (1969) 388 W.W.R.(N.8.) 18. 

5 (1868) L.R. 8 Q.B. 860. 

e (1957) 118 0.C.0. 152 (Ont.C.A.). 
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persons. The concession to modérn opinion was therefore some- 
what illusory. The court preferred to follow the reasoning of Lord 
Goddard C.J. in R. v. Reiter,’ rather than that of Stable J. in 
R. v. Martin Secker and Warburg.® The court declined to admit 
expert evidence on the question of literary merit, holding it to be 
excluded as opinion evidence on a matter of opinion which the 
court itself was bound, as a matter of law, to decide. The result 
was to bar evidence tending to support the defence that the book 
in question served the public good. The decision, in spite of the 
care lavished upon it by the court, at times reached a level of fatuity 
of a quite unprecedented character. The book in question, Episode, 
was concerned with the emotional state of an American soldier in 
an American mental hospital. It was held that as the subject- 
matter of the book concerned America, its publication could not 
serve the public good in Canada.® 

There had been considerable criticism of the Hicklin test in 
Canada, directed both to its obviously restrictive features; that is, 
to its character as a general censorship for the purpose of protecting 
exceptionally vulnerable segments of the community, and to the 
element of subjectivity inherent in its application. It would be 
pleasant to record that the Minister of Justice, in introducing 
section 150 (8) intended to bar reliance in future on the Hicklin 
test. What in fact was intended, however, was the introduction of 
a double standard; that of ‘< undue ” exploitation of a theme to 
bar items which, if contrary to public taste, could not have been 
held to be obscene, and, in the background, the Hicklin test, 
designed to deal with obscenity as such. In two early cases, R. v. 
Standard News Distributors Inc. and R. v. Munster ++ the Act 
was construed in precisely this fashion. In the former case, Monty 
J. held that the purpose of section 150 (8) was to extend the law of 
obscenity to bar 77: 


“ a certain category of reprehensible publications which are to 
be found on the news-stands of the country and which are sold 
with impunity to any youth who wishes to obtain them.”’ 


At the same time, Monty J. contrived to effect a marriage between 
the statutory test and the Hicklin test, by holding that the essence 
of undueness was whether the matter could only tend to deprave 
and corrupt those whose minds were open to adverse influences, 
and into whose hands a publication of an objectionable type might 


7 [1954] 2 Q.B. 16. 

8 [1954] 1 W.L.R. 1188. 

ə Willis, ‘‘ The Hicklin Rule and Judicial Censorship '’ (1958) 36 Can.Bar.Rev. 
1, contains an excellent review of the entire subject. See also Edmonson and 
Wright, '‘ Archaic Trends in Canadian Obscenity Law’’ (1958) 16 U. of 
T.Fac.L.Rev. 98. 

10 (1961) 84 C.R. 54 (Montreal Mun.Ct.). 
11 E 84 O.R. 47. 
123 (1961) 84 O.R. 54 at p. 58. 
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fall. He did not state that onky sexual mores were intended, and 
one may assume that Monty J. would not so have restricted him- 
self. Otherwise, to speak of the statutory definition being extended 
to other items which might tend to deprave and corrupt becomes 
meaningless. In terms, therefore, he would have a statutory 
Hicklin test extending well beyond questions of sexual mores. In 
Munster, Isley C.J. held that section 150 (8) is not intended to 
define obscenity, that matter not included in its provisions may 
be obscene, and that in such cases, the definition of obscenity is 
that enunciated in Hicklin’s case. 

After the Munster decision, the law, if felt to be unfortunate, 
seemed at any rate to be clear. The proceedings in the Lady 
Chatterley case, R. v. Brodie,* can only be said to have begun in 
a most unexpected fashion, with an agreement between counsel 
that the Hicklin rule no longer applied to obscenity cases. In the 
lower courts, the same feeling was evident. Casey J., holding 
that Parliament, in enacting section 150 (8) must have intended to 
introduce an objective test, stated that to accept the Hicklin rule 
was to reduce the whole dispute to a matter of opinion; the opinion 
of a few men whose mental processes will have been conditioned 
by their background and their personal prejudices. Parliament, 
in providing an objective test introduced, he concluded, an inquiry 
into the general standard of feeling in the community. The present 
liberal trend of thought must, he held, be taken into account in 
evaluating this. Casey J. further dealt with expert evidence, 
holding it to be admissible on the question of literary merit. 
Obscenity, however, was, he held, to be judged on the basis of 
the book itself. The manner of its distribution, the persons who 
would be able to purchase it, and their supposed reasons for 
purchasing the book were, he held, relevant. The motives of the 
author and his other works were, he held, irrelevant on the issue 
of obscenity. The law, he held, and Choquette and Larouche JJ. 
agreed, does not confer an immunity on writers of ability. If a 
book be obscene, no matter how well written it happens to be, it 
will be forfeited unless it serves the public good, and does not go 
beyond what serves the public good. Choquette J. was of opinion 
that expert evidence is not relevant to this issue either. The 
Canadian Bill of Rights * made a brief appearance in the judgment 
of Larouche J., who held that to limit proceedings of this character 
in order to preserve freedom of speech, mentioned as a right therein, 
would be to undermine moral and spiritual values, mentioned as 
national aspirations in the preamble. In the result, the book was 
found to be obscene, and the order for forfeiture upheld. 

On appeal to the Supreme Court of Canada, a most startling 
division of opinion occurred. Of the nine members of the court 


13 (1962) 36 C.R. 200; reversed [1962] S.C.R. 681; (1962) 32 D.L.R. (24) 507. 
14 1960 Ch. 44 (Gan.). 
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who heard the appeal, four, Kerwii C.J., dissenting, and Judson, 
Abbott and Martland JJ. of the majority, held that the Hicklin 
test was excluded. Two, Ritchie J. of the majority, and Fauteux 
J. dissenting, held that Hicklin might apply. Three judges, Cart- 
wright J. of the majority, and Taschereau and Locke JJ. dissenting, 
reserved their opinions on this issue. 

Fauteux J., ‘delivering the leading judgment favouring reten- 
tion of the Hicklin rule, noted that section 150 (8) applies to 
publications, a dominant characteristic of which is the undue 
exploitation of sex. ‘‘ Undue ” exploitation of sex is a charac- 
teristic of a work if, in the terms of the Hicklin rule, it has a 
tendency to deprave and corrupt those whose minds are open to 
such immoral influence and into whose hands a publication of this 
sort may fall.” The enactment of section 150 (8), he held, is 
effective to expand the definition of obscenity 2°: 

“ so as to include a publication a dominant characteristic of 
which is exploitation of sex, having regard to the existing 
standards of decency in the community such an exploitation 
is shocking and disgusting, though not necessarily shown to 
have the tendency to deprave or corrupt.” 


In his view, Parliament, in enacting section 150 (8), did not intend 
it to be exhaustive; ‘‘ deemed ” is not a word of definition, but an 
admission that a thing is usually not what it is deemed to be. 
Parliament, he held, in enacting subsection (8) resorted to a legal 
fiction 17: 
“ by the force of which (i) the nature of a publication is no 
longer to be determined by its predominant characteristic, and 
(ii) subjects hitherto foreign to the colloquial or legal meaning 
of obscenity, namely ‘ crime, horror, cruelty and violence,’ are 
henceforth, when associated with sex, made subjects relevant 
to the legal concept of obscenity as related to publication.” 


The word “ undue,” in Fauteux J.’s opinion, refers only to sub- 
section (8), and does not apply to the rest of the Code, and in 
particular, the remainder of section 160. Its only effect is to 
expand the meaning of “ obscenity.’ The moral welfare of the 
young is still a matter to be considered. 

The leading judgment, holding that Hicklin no longer applies, 
was delivered by Judson J., Abbott and Martland JJ. concurring. 
Judson J. holds that subsection (8) applies to the Code as a whole, 
including the entirety of section 150a. The subsection, in his view, 
precludes reliance on the Hicklin test, in favour of a new statutory 
definition. There is, in his view, no double standard. If a double 
standard is to be introduced 38: 


15 [1962] $.0.R. 681 at p. 697. 
16 Ibid. at p. 698. 
17 Ibid. at p. 698. 
18 Ibid, at p. 702. 
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“ the legislation must define the two standards of obscenity 
and tell the court that the charge is proved if the work offends 
either standard. I note that this is the way that the New 
Zealand legislation is framed. . . . Otherwise, why define 
obscenity for the purposes of the Act, if it is still permissible 
for the court to take a definition of the crime formulated 100 
years ago and one that has proved to be vague, difficult and 
unsatisfactory to apply?” 


The search must, he holds, begin with a search for a dominant 
characteristic, and this involves reading the book as a whole. A 
search for a dominant characteristic involves an inquiry into the 
purpose of the author. This, in turn, leads to the admission of 
expert evidence. Judson J. states °: 
“ One cannot ascertain a dominant characteristic of a book 
without an examination of its literary or artistic merit, and 
this, in my opinion, renders admissible the evidence of the 
author and others on the point. The test of admissibility of 
this kind of opinion evidence under the present definition in 
the Code must be whether it is relevant to the determination 
of a dominant characteristic in the book.” 


A theme of adultery, he states, and an assertion: 
“ that there exists an important connection between the 
organisation of an industrial society and the sexual relations 
between man and woman do not, in themselves, give the book 
a dominant characteristic condemned by the section of the 
Code.” 


With this view may be contrasted that of Taschereau J., dis- 
senting, who preferred to place reliance on legislation as a remedy 
for industrial evils. 

“ Undue exploitation’ is defined by Judson J. to mean 
exploitation for a base purpose. This requires an examination of 
the quality of the work, and of its internal necessities in the treat- 
ment of the theme. The standard is comparative, reflecting the 
general community sense of decency and indecency. The alter- 
natives are that either the trial judge directs the jury in the light 
of his or their personal opinion, or he must direct the jury to have 
regard to prevailing community standards. In Judson J.’s view, 
the latter is the preferable course. 

Ritchie J., of the majority, favoured the retention of the Hicklin 
rule. He also favoured the admission of expert evidence on the 
issue of literary and artistic merit. He supports the view that the 
book must be read as a whole, and his construction of the Hicklin 
rule is akin to that adopted by Stable J. in R. v. Martin Secker and 
Warburg.” The ‘“‘ undue ” test, in its area of application, must, 
he held, be responsive to community standards. Kerwin C.J., 


19 [1962] 8.C.R. 681 at p. 708. 
20 Note 8 above. 
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dissenting, held that the Hicklin rule no longer applies. He would 
allow expert evidence in relation to the question of artistic 
merit, but, presumably, not in relation to community standards. 
Taschereau J., dissenting, who favoured Hicklin, found it unneces- 
sary to determine whether expert evidence was admissible, but was 
inclined to think that undue weight had been given to it. Art 
and obscenity, he stated, can co-exist, and the circulation of a 
book is not to be conditioned by the subjective tastes and propen- 
sities of literary experts.7 -Fauteux J., dissenting, would have 
admitted expert evidence only on the question of literary merit. 
Cartwright and Locke JJ. found it unnecessary’ to discuss the 
point. 

Some of the questions raised in the Lady Chatterley case have 
not yet conclusively been answered. Clearly, expert evidence will 
be received on the question of literary merit; a question which is 
clearly relevant to the defence of public good provided by section 
150 (8). Whether expert evidence will be admitted on any other 
issues remains to be seen. Whether recognition is to be accorded 
to the author’s intentions is not clear. Finally, the law is uncertain 
in the area of definition. Although one lower court has followed 
Judson J. in holding that the Hicklin rule no longer applies, it is 
clear that the question whether section 150 (8) is exhaustive has not 
been decided.* This aspect of the law was not dealt with in 
Dominion News and Gifts, Ltd. v. The Queen in which the court 
adopted the reasoning of Freedman J.A. of.the Manitoba Court of 
Appeal, who had not found it necessary to discuss the question.” 
There is much to be said for the view of Fauteux J. that “ deem ” 
is an admission that a thing is usually not what it is deemed to be. 
Given the unsettled state of the law, the merits of the suggested 
test are open to inquiry. It is on the policy level that the dispute 
will probably be resolved. 

It is not proposed to review the Hicklin test, about which much 
has already been written.** This discussion is restricted to the 
community standards test, advocated by Judson J., which has 
been applied and criticised both in the United States and New 
Zealand. The criticism advanced in New Zealand is found in the 
dissenting judgment of Gresson P. in Re Lolita.” Whilst feeling 
capable of determining whether he felt that there had been an 
excessive emphasis placed on sexual matters, he felt incapable of 
determining what the standards of the community might be. 
Gresson P. further felt that expert evidence, whether given by 
literary experts as to merit or sociological experts as to the existence 


21 [1962] 8.0.R. 681 at p. 691. 

22 R. v. Modenese (1962) 88 C.R. 46. 

33 [1964] 8.C.R. 251; (1964) 42 C.R. 209, approving the reasoning of Freedman 
J.A. diss., at 40 O.R. 126 et seq. 

24 Or others such as the American clear and present danger formulation. 

25 1961 N.Z.L.R. 542. 
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of a tendency to deprave and corrupt, was unlikely materially to 
assist the court. Cleary J. of the majority, while accepting the 
community standards test, felt that it and the Hicklin test would 
largely merge into and coalesce with one another. This may, in 
practice, occur. Even the most conscientious judge or juror will 
probably in some measure be forced to use his own -feelings as a 
touchstone of community standards of acceptance. The hypothesis 
that publications can and do deprave and corrupt is widely shared,** 
whether or not it be susceptible of scientific demonstration. The 
advantage of the community standards test is, however, that it is 
in terms oriented away from the protection of a segment of society, 
towards the community as a whole. Judicial difficulties in this 
field, particularly in determining what community standards will 
accept in determining forfeiture matters, where a jury does not 
intervene, are real. Freedman J.A. in R. v. Dominion News and 
Gijts, Ltd.*" expressed them most clearly. He concluded, however, 
that the effort must be made **: 

«if we are to have a fair objective standard in relation to 

which a publication can be tested as to whether it is obscene 

or not.” 


The alternative, as he stated, is to permit full play to the personal 
tastes and predilections of the particular judge trying the measure 
in question. His plea, that ‘‘one must be especially vigilant 
against erecting personal tastes or prejudices into legal principles ” 
surely puts the matter into the correct perspective.*? 

The thrust of criticism in the United States has been put on a 
markedly different footing, reflecting a constitutional aspect to 
the problem. The Supreme Court has, in the past few years, had 
to consider the constitutional validity of state and federal obscenity 
provisions in the light of the First and Fourteenth Amendments to 
the Constitution, a part of the American Bill of Rights. The First 
Amendment provides: 

c Congress shall make no law respecting an establishment of 
religion, or prohibiting the free exercise thereof; or abridging 
the freedom of speech or of the press or the right of the people 
peaceably to assemble, and to petition the government for a 
redress of grievances.” 


The Fourteenth Amendment applies to the states, and in part 
provides that: 


. .. No State shall make or enforce any law which shall abridge 
the privileges or immunities of citizens of the United States... 


26 Seo Wertham, The Seduction of the Innocent, Hoover, Combating Merchants 
of Filth, the role of the F.B.I., 26 U.Pitt.L.Rev. 469 (1964). 

27 (1968) 40 C.R. 100 at p. 126 et seq., dissenting judgment of Freedman J.A. 
was approved by the Supreme Court of Canada in Dominion News and Gifts 
v. The Queen (1964) 42 C.R. 209; [1964] 5.C.R, 251. 

28 oe) 40 O.R. 109 at p. 126 per Freedman J.A. 

29 Ibi 
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It has been held that the Fourteenth Amendment substantially 
includes the general principle of free speech enunciated in the First 
Amendment. The Supreme Court has consistently held that these 
constitutional limitations bar reliance on the Hicklin test. In 
Butler v. State of Michigan,®° Frankfurter J. dealt with section 848 
of the Michigan Penal Code, which made it an offence to print, 
publish, sell and distribute obscene matter: 


“ tending to incite minors to violent or depraved or immoral 
acts, manifestly tending to the corruption of youth.” 


Frankfurter J. said of the section *1: 


“ The incidence of this enactment is to reduce the adult 
population of Michigan to reading only what is fit for children. 
It thereby arbitrarily curtails one of those liberties of the 
individual now enshrined in the Due Process clause of the 
Fourteenth Amendment, that history has stated as the indis- 
pensable condition for the maintenance and progress of a free 
society.” 
It is interesting to note that the court here speaks not only of 
political progress, but of social progress as well. In Roth v. United 
States ** and Smith v. California ® and in a lower court decision, 
Grove Press Inc. v. Christenberry,** some members of the court, 
while rejecting the Hicklin test, were prepared to adopt the 
community standard test. The whole issue of the tests of state 
competence is beyond the scope of this article, but one can note 
one objection that has been taken to the community standard test; 
that in effect, the test imposes a censorship of the majority upon 
the minority, and that this is itself an unconstitutional restriction 
upon free speech. In Roth v. United States, Douglas and Black JJ. 
were prepared to hold that only where the impugned material is 
an incitement to action can there be suppression. In effect, there 
must be a clear and present danger of action, before censorship is 
constitutionally permissible. . 

Conceivably, a similar constitutional aspect may be possible in 
Canada. The British North America Act, unlike the United States 
or Indian constitutions, does not contain fundamental provisions 
protecting civil liberties. Such protection as exists, exists primarily 
at common law, in certain provincial legislation, from limitations on 
subject-matter as falling within federal or provincial spheres of 
competence, and from the Canadian Bill of Rights, an ordinary 
statute passed by the Canadian Parliament, a part of which contains 
certain rules of statutory construction. The first section, however, 


30 862 U.8. 380 (1957). 
31 Ibid. at pp. 891-892. 
32 854 U.S. 476 (1957). 
83 360 U.S. 147 (1959). 
34 276 F 2d 483 (1960). 
85 1960 C.44 Can. 
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purports to recognise certain fundamental freedoms, one of which 
is freedom of speech. While this recognition is not expressed in 
such a manner as to fetter the legislative competence of Parliament, 
it may be open to argument whether Parliament intended, by 
enacting this measure, to prevent the adoption of definitions in 
statutory construction which abridge freedom of speech unduly. 
I do not refer to definitions enacted as part of a statute, but to 
common law definitions of terms that may appear in statutes 
without definition by the statute itself. On this basis it may be 
possible to bar Hicklin, but this is an argument that has not, as 
yet, been raised. Whether it could be said to bar the community 
standard test is more doubtful, because that test is not patently 
restrictive in favour of one class of the public. 

Constitutional questions apart, the community standard test 
seems vastly preferable to the Hicklin test. It is at least not as 
obviously restrictive in favour of one class of the public. That 
it is restrictive is of course clear. Under the Canadian legislation 
it is a restriction not only towards material deemed capable of 
depraving and corrupting sexually, but also material deemed 
capable of corrupting moral standards in their widest possible 
sense. As such, it was a legislative victory for those who believe 
in a wide ambit of regulation. It has, however, the merit of 
focusing attention on matters which are offensive to the public 
as a whole. It is unlikely that Canadian courts will feel able to 
adopt a less restrictive test. The question is one of achieving a 
reasonable balance, and it seems likely that the community 
standards test will be adopted as the most reasonable available 
under the new legislation, although the matter has certainly not 
been decided as yet. 

Some further matters arising out of the Lady Chatterley case, 
and the recent decision in Dominion News and Gifts, Ltd. v. The 
Queen ** require examination. The first is the question of subjectivity 
in the judicial process. This is a matter of which the courts are 
well aware. To admit realistically that the problem exists and to 
meet it by attempting to judge these matters objectively is as 
much as can reasonably be anticipated. The problem can to a 
large extent be met, in the case of prosecutions, by the intervention 
of a jury, itself a cross-section of the community. Forfeiture 
proceedings are, however, dealt with by a judge sitting alone, thus 
rendering the matter one of some difficulty. There can be no doubt 
that Freedman J.A. in the Dominion News case is correct in 
insisting that community standards must be not only contemporary, 
but represent a fair average standard of community feeling. There 
can also be little doubt that in forfeiture proceedings, as he stated, 
the onus of proving that a book is obscene must rest upon the 


86 Note 27 above. 
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Crown, and that if there be doubt whether or not a book is obscene, 
it ought not to be forfeited. 

As a practical matter, expert witnesses must be employed with 
care. Seemingly, the defence in R. v. Dominion News and Gifts, 
Ltd. was prejudiced from the outset because the expert witness 
called had not read the impugned material fully. The effect upon 
the defence may have been more detrimental than if no such 
witness had been called at all. Furthermore, whilst expert evidence 
is no doubt relevant to the question of artistic merit, there may 
well be a danger that a jury could feel that if a book were explicable 
only to experts, its value to the general public must be limited, 
and could not therefore outweigh any obscenity that it might be 
thought to contain. This is not a bar to its admissibility, but a 
plea for care in its employment. To some extent in this area, the 
law is dealing with phantoms, and the importance of the abiding 
impression that a jury may receive is therefore of great importance. 

It is not clear whether expert evidence is admissible on the 
question of community standards. Professor Kalven, whose article 
in the Supreme Court Review contains a most interesting discussion 
of the matter, views such evidence with little favour. He indicates, 
rightly, that such evidence is directed to something far more vague 
that psychological connections between words and actions.? Such 
evidence should not be necessary if the matter is tried before a jury. 
In R. v. Dominion News and Gifts, Ltd. a forfeiture proceeding, 
such evidence was admitted. It was, however, accorded little 
weight, the witness having been in the jurisdiction only once before. 
The majority in the Manitoba Court of Appeal, while recognising 
that the witness was a literary expert of national standing, felt 
that his previous one day in the city of trial did not enable him to 
speak with authority on the community standards there obtaining. 

This aspect of the matter gave rise to a further point. A 
majority in the Court of Appeal felt that community standards 
must be the standards, not of Canada as a whole, but of the place 
of trial. The contention, a dictum only, was that standards vary 
as between metropolitan areas. This aspect of the matter did not 
meet with favour in the dissenting judgment of Freedman J.A., 
who held that local standards must obtain, but by local clearly 
meant Canadian as a whole. It is submitted that, at least as a 
practical matter, this is clearly correct. Any other solution would 
raise vexed problems of res judicata of the type which we may 
well now be experiencing in England. Furthermore, an adoption 
of local standards could well lead to unworkability on the appellate 
level. Community standards are difficult enough to gauge in any 
case. It is difficult to see how the Supreme Court of Canada, called 


87 Kalven, “ Metaphysics of the Law of Obscenity,’’ 1960 Supreme Court Review 
1, which contains an excellent discussion of the American position. See also 
Bischoff, 1957 Annual Survey of American Law 50, 67. 

38 Note 27 above. 
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upon to deal with forfeiture proceedings instituted in a given city, 
could determine whether there was evidence that a work could be 
said to contravene the community standards of that place.*® The 
law of obscenity is bedevilled by a sufficiency of vague chimerae 
at the moment, without adding another to the number. 

A further problem, dealt with only by Judson J. in Brodie’s 
case, is whether the motives of the author are to be relevant in 
determining whether or not a book is to be forfeited as obscene. 
His Lordship’s view, that the book must be judged without refer- 
ence to the author’s motives relegates any evidence that might be 
given by the author to the status of evidence given by any expert 
witness relating to the book itself. If the book be obscene, the 
author’s motives are not relevant. So far as they are relevant, 
they must appear from the work itself. The issue, in both prosecu- 
tions and forfeiture proceedings, is not whether the author intended 
to foist an obscenity upon the public, but whether he in fact did 
so. The author’s evidence, therefore, stands on the same footing 
as any expert witness on the question of literary merit. 

Another matter which will require attention in the future is the 
meaning to be ascribed to Judson J.’s statement that exploitation 
is undue if it is directed to a base purpose. In R. v. Dominion 
News and Gifts, Ltd. in the Manitoba Court of Appeal ‘° Schultz 
J.A. did not regard the use of the term ‘f base ” as referring only 
to a dirty, filthy, or perverse purpose. Freedman J.A., whilst not 
dealing specifically with the point, based his decision on the footing 
that the contents of the two magazines were risqué, but not obscene. 
Certain pictures contained in them did not, he held, display perver- 
sion and could not be termed obscene. The term “‘ base ” therefore 
awaits explanation. ‘‘ Base purpose ” could of course be taken to 
mean an intention to suggest impure and libidinous thoughts, or 
to influence some person to commit an impure act, or to imperil 
the prevailing standard of public morals. These rather vague 
criteria appeared under the former law as defining a tendency to 
deprave and corrupt.*' They may well have been the criteria to 
which Schultz J.A. in the Court of Appeal referred. Freedman 
J.A. seems to have had in mind more definite criteria, of which a 
purpose to display material dealing with perversion was one. In 
this respect, we await further clarification. k 

Finally, one may well question the advisability of employing 
the criminal process as a means of enforcing public standards of 


89 Creminal Code, s. 592 provides that an appellate court can allow.an appeal 
where the original order or conviction cannot be supported by the evidence or 
1s unreasonable. Appeals to the Supreme Court of Canada can only be brought 
on a question of law. See Code, s. 597. Whether there is evidence upon 
which a conviction or order could be supported is a question of law. Issues 
as to the sufficiency of evidence involve questions of fact. See Pearson v. The 
Queen [1959] S.C.R. 869. 

40 (1963) 40 C.R. 109. 

41 R, v, Amencan News (1957) 118 C.C.C. 152. 
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taste. Professor Kalven concludes that we base censorship on 
taste, censoring literature not because it allures, but because it 
revolts. He argues that this is too trivial a predicate for regulation. 
Certainly it is a cautionary factor of which Judson J. in Brodie’s 
case * and Freedman J.A. in R. v. Dominion News and Gifts, 
Ltd.“ were well aware, Their judgments give implicit recognition 
to the argument that essentially it is public taste which is in issue, 
and attempt to meet the problem by looking to the question of 
community standards as a whole. 

The shifting of judicial. emphasis from a tendency to deprave 
and corrupt tu the effect of a publication on community standards 
as a whole could, in turn, lead to the demise of the Hicklin rule. 
If public taste is in issue, the Hicklin rule, directed as it is to 
protecting the young and the immature from the dangers of cor- 
ruption, seems entirely out of place. It will be interesting to see 
whether or not this occurs. In the meantime, it cannot be said 
that Canada has as yet evolved a satisfactory compromise in deter- 
mining whether or not a work is to be deemed obscene. Censorship 
based on, taste is obviously capable of comprehending material of 
great value. Furthermore, community standards of taste are 
protean and afford only an insecure basis for regulation. To some 
extent, however, this is true of any suggested basis of regulation, 
and the most for which one can realistically hope, is that the 
undoubted judicial discretion in this area will be exercised in a 
liberal spirit. 

The problem of censorship is one of great difficulty, and in 
Canada as elsewhere, we are still groping towards some solution 
which will represent a rough balance of the various interests 
involved. My primary purpose has been to put the recent cases 
in some sort of perspective, and to note some of the problems which 
remain unsolved. If “ pure pornography” were susceptible of 
precise analysis, the matter would be clear. An attempt to do so 
was made in Hicklin’s case in terms of a tendency to deprave and 
corrupt a segment of the population. Another attempt is now in 
progress based upon community standards of taste. It remains 
to be seen whether this latter attempt will succeed in providing a 
reasonable compromise which will be felt to be generally acceptable. 
In: the meantime, we might heed the words of Freedman J.A. 
that’ unless proscription is confined to clear cases, ‘ suppression 
may tend to inhibit those creative impulses and endeavours which 
ought to be encouraged in a free society.” + 

L. H. Leren.” 


42 Note 1 above. 

43 Note 2 above. 

44 Per Freedman J.A. (1963) 40 C.R. 109 at p. 127. 
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and Political Science. 


STATUTES 


Porce Act, 1964 


Tue Police Act, 1964, the sequel to the Royal Commission on the 
Police, 1962, is at once a consolidating and an innovating measure. 
The Act replaces, in simpler form and with several important 
changes of detail, the nineteenth-century legislation governing 
county and county borough forces, and some of that governing the 
Metropolitan and City of London forces, and in addition confers on 
the Home Secretary new powers which will lead to a greater degree 
of central supervision of provincial police forces than has previously 
been possible. Although these changes leave unaltered the basic 
structure of local police forces controlled by virtually autonomous 
chief constables, the beginnings of a movement towards 
centralisation are clearly discernible. 


Police Authorities: Constitution 


The Act leaves unaltered those provisions of the Metropolitan Police 
Acts and the City of London Police Act, 1889, which deal with the 
administrative structure of those forces, but the legislation govern- 
ing that of county and county borough forces is entirely replaced. 
Section 1 creates the basic duty of maintaining a police force for 
every county, county borough and combined police area in England 
and Wales,! a duty which is by section 4 imposed upon the police 
authority for the area concerned. The constitution of the police 
authority for a county or county borough is now governed by section 
2. In each case there is to be a committee of the council, known in 
counties as the police committee and in county boroughs as the 
watch committee, and each consisting two-thirds of members of the 
council appointed by the council and one-third of magistrates 
appointed by the magistrates of the area from their own number. 
These provisions involve three changes. Magistrates gain a place 
on the watch committee in the borough, but their share of member- 
ship of the new county police committee declines from one-half to 
one-third. More important, perhaps, is the change in the status 
of the county police committee. The standing joint committee, its 
predecessor, was an independent precepting authority *; the police 
committee is a committee of the county council. 


1 Provision 1s made for the continuation of existing arrangements relating to 
detailed parts of counties, county boroughs whose force has been consolidated 
with that of the surrounding county, and parts of counties included in the 
Metropolitan Police District. 


2 Ee p. Somerset County Council (1888) 58 L.J.Q.B. 518. 
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Alternative provisions for the constitution of police authorities 
for combined police areas are included in: section 8. Generally, the 
authority will be an independent corporation, constituted according 
to the terms of the amalgamation scheme, and consisting, like 
other police authorities, of two-thirds councillors (drawn from the 
constituent councils) and one-third of magistrates for the consti- 
tuent area. Alternatively, at the request of the councils concerned, 
the police authority may be constituted as a committee of one of the 
councils. 


Police Authorities: Functions 


The traditional view of the principal function of the police authority 
is embodied in section 4, which gives the authority the duty ‘ to 
secure the maintenance of an adequate and efficient police force 
for the area.” To enable it to discharge this function, the 
authority is given power to appoint the chief constable (s. 4 (2)) 
and to require him to retire in the interests of efficiency (s. 5 (4), 
in each case subject to the approval of the Home Secretary; to 
determine the establishment of the force; to receive from the chief 
constable an annual report on the policing of the area, and such 
reports on specific matters connected with policing as the authority 
may require (s. 12 (1) and (2)); to provide, subject to the approval 
of the Home Secretary, or in accordance with Tegulations made by 
him, all buildings,* vehicles, equipment, ete., required for police 
purposes (s. 4 (8) and (4)); and to employ civilians for police 
purposes (s. 10). The police authority still has no direct control 
of the policy of the force in relation to law enforcement, traffic 
control and other police duties, but may call the chief constable to 
account by exercising the powers to request a report on a specific 
matter (s. 12 (2) above) and to require him to retire in the interests 
of efficiency (s. 5 (4)). The chief constable may in turn challenge 
the requirement for a report on a specific matter by requiring the 
authority to refer the matter to the Home Secretary, whose 
confirmation then becomes necessary (s."12 (8)), and must be given 
a chance to make representations both to the authority (s. 5 (5)) 
and to the Home Secretary (s. 29 (2)) before being required to 
retire. 


Police Authorities: Relationship with the Council 


Financial control in both the counties and the county boroughs is 
given to the full council (s. 8 (4)) who must maintain a separate 
police fund (s. 8 (1)) which is subject in all cases to district audit 
(s. 8 (8)). Members of the council (or of a constituent council in 


3 The power to acquire land, either by agreement or compulsory purchase, 16 
iven by s. 9 to the full counoil, in the case of county and county borough 
orces, and to the authority in the case of combined forces. Formerly, the 
power to acquire land in the case of county forces was exercisable by the 
council without discretion on the demand of the standing joint committee 
(Wiltshire C.C. v. Wiltshire Standing Joint Committee [1981] 2 K.B. 616). 
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the case of a combined police area) may ask questions concerning 
the discharge of the functions of the police authority (but not those 
of the chief constable), and a member of the police authority who is 
a member of the council must be nominated by the authority to 
answer such questions (s. 11). 


Personnel: The Chief Constable 


Each county, county borough and combined force is to be “‘ under 
the direction and control ” of the chief constable, who thus retains 
the responsibility for the performance of police duties (s. 5 (1)). 
The relationship between the chief constable and the police authority 
has already been described. In addition to its chief constable, each 
force is now to have a deputy chief constable, who will have all 
the powers and duties of the chief constable during his absence from 
duty for any reason, and during any vacancy in the office, but may 
not act as chief constable for more than three months without the 
approval of the Home Secretary (s. 6 (1)). In addition, one or more 
assistant chief constables may be employed (s. 6 (8)). In both 
cases, appointment is by the police authority after consultation with 
the chief constable and subject to the approval of the Home 
Secretary (s. 6 (4)), and the police authority may require the officer 
to resign in the interests of efficiency in the same way as the chief 
constable (s. 6 (5)). The same person may be appointed, with the 
consent of the police authorities concerned, chief constable or 
deputy chief constable of more than one force (ss. 5 (2), 6 (5)). 


Personnel: Other Officers 


Provision is made by section 7 for the Home Secretary to prescribe 
by regulation the ranks to be held in a county, county borough or 
combined police force. Appointments and promotions to ranks 
below assistant chief constable are to be made by the chief constable, 
subject to regulations to be made by the Home Secretary. The 
chief constable is given full control of the appointment, dismissal 
and use of special constables, again in accordance with regulations 
(s. 16), and may appoint police cadets, subject to the approval of 
the police authority as to numbers and in accordance with regula- 
tions, to undergo training with a view to becoming members of that 
police force. Cadets are under the control of and subject to dismissal 
by the chief constable, but the police authority is treated as their 
employer for the purpose of vicarious liability in tort.* Provision 
is made by section 20 for the payment of rewards to officers for 
exceptional diligence or other specially meritorious conduct. It has 
been mentioned that the police authority may appoint civilian staff 
to assist with police work (s. 10). 


4 The provisions relating to police cadets apply to all police forces, not just 
county, county borough and combined police forces. 
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Legal Status of the Police Officers 


Although the ancient common law office of constable is retained as 
the legal basis of police power, and each officer and special constable 
is required to be attested as a constable (s. 18), a most important 
change is made in that the area within which a particular police 
officer may exercise his powers as a constable is widened to include 
the whole of England and Wales. Previously, the area of juris- 
diction included only the police area of the force concerned and 
adjoining police areas, subject to many anomalies and difficulties 
of interpretation.’ The original intention was simply to remove 
these anomalies and difficulties while retaining the basic idea of 
jurisdiction limited to adjoining police areas, but the government 
accepted a proposal to remove the territorial limit, with the result 
that legal difficulties which might have arisen in the pursuit of 
suspects across local government boundaries are largely removed. 
The section applies to the Metropolitan and City of London forces, 
as well as county, county borough and combined forces, but not, 
regrettably, to the Transport Police, who still operate under 
narrowly limited jurisdiction,” and whose work, more than that of 
any other force, involves operations in all parts of the country. 

The removal of territorial limitations is limited to “ regular ”? 
officers; special constables are still limited to the police area for 
which they are appointed, and (in the case of county special 
constables), contiguous police areas, and county boroughs contiguous 
to the contiguous police area, or (in the case of county boroughs) 
contiguous county police areas and those areas in which the special 
constable for the contiguous county has juridiction. 

Provisions relating to the Scottish border counties ® are expressly 
preserved (s. 19 (6)). 


Collaboration and Mutual Aid 


Provision is made by section 18 for collaboration agreements between 
forces. Chief constables of two or more forces may arrange with the 
approval of the police authorities concerned for police functions 
to be discharged by members of the forces concerned acting jointly, 
and police authorities may make similar agreements relating to the 
joint use of premises, equipment or other facilities, whether or not 
there is an agreement between the chief constables of the forces 
concerned for the joint use of manpower. The Home Secretary 
may direct chief constables or police authorities to enter such an 


5 For instance, under the old law, an officer belonging to a county borough 
force had power in the adjoining counties, but not m an adjoming county 
borough. 

6 Or to the varous other forces to whom the Act does not apply at all. See 
infra. 

7 Bntish Transport Commission Act, 1949, s. 63. 

8 The more important sections are the Police (Scotland) Act, 1956, s. 5, and 
the Criminal Justice (Scotland) Act, 1068, s. 89. 
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agreement, or to vary or terminate it, after considering any 
representations made by the parties concerned. 

Further provision is made by section 14 for a chief constable to 
provide constables or equipment to another force on the request 
of the chief constable of that force, to meet any special demand on 
the resources of that force. Alternatively, the Home Secretary may 
direct a chief constable to provide such assistance to another force, 
in cases where agreement cannot be reached or there is insufficient 
time. An officer ° transferred under this section comes under the 
direction and control of the chief constable of the assisted force. 

Special services provided to particular individuals on payment 
are authorised by section 15. The police authority is left to 
determine the amount of the charge. 

All of these provisions apply to the Metropolitan and City of 
London forces.?° 

Amalgamation 


Provision for amalgamation schemes is contained in sections 21 to 
24. The proposal for amalgamation may come from the authorities 
concerned, in which case the approval of the Home Secretary is 
necessary, or the Home Secretary may himself order amalgamation 
if he considers it ‘‘ expedient in the interests of efficiency.” = 
There is no other limit on the power to order amalgamation, and the 
Home Secretary thus has power to effect a great reduction in the 
number of police forces. Provision for amendment or revocation of 
amalgamation schemes is made by section 22, while section 28 
relates to the effect of changes in local government areas.** Section 
24 empowers the Home Secretary to amend local acts conferring 
powers on members of police forces which disappear as a result of 
amalgamation to allow their exercise, within the area within which 
they were originally available, by members of the new force. This 
power is exercisable by statutory instrument subject to negative 
resolution. 


The Functions of the Home Secretary 


Section 28 imposes on the Home Secretary the duty of exercising 
his powers under the Act “ in such manner and to such extent as 


® The section refers to the provision of ‘‘ constables," but clearly this term is 
used in the sense of ss. 18 and 19, and not that of s. 7. 

10 And possibly to other forces to whom the Act as a whole does not apply. 
Bee below. 

11 A detailed procedure for the making of a compulsory amalgamation 18 provided 
by Sched. 8, involving, in the event of objections, a local in uiry before an 
independent inspector, a copy of whose report must be laid before Parliament 
with the draft order. 

12 Special provision 1s made by s. 25 for the possibility of amalgamation schemes 
involving either of the non-county boroughs of Cambridge and Peterborough, 
each of which retains its separate police force for the tame being. 

13 The problem is that of adaptation of references. Many local acts conferring 
police powers use the term ‘“‘ constable of the police force of the . . . borough" 
(e.g., the Manchester Police Regulation Act, 1844, ss. 218, 219), and in the 
event of amalgamation the power would expire with the disappearance of the 
borough force. 
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appears to him to be best calculated to promote the efficiency of 
the police.” The Home Secretary obtains under the Act three 
important new powers. By section 29 he may call upon the police 
authority to exercise its power under section 6 (4) to require the 
chief constable (or assistant or deputy) to retire in the interests of 
efficiency, after hearing the representations of the officer concerned 
and holding a local inquiry. By section 80 he may call for a report 
from a chief constable on specific matters, and is entitled to receive 
a copy of the chief constable’s annual report to the police authority. 
By section 82 he may cause a local inquiry, with power to summon 
and examine witnesses, to be held into any matter connected with 
the policing of any area. The inquiry may be in public or private, 
according to his direction, and if the report is not published, a 
summary of the findings and conclusions must be made known so 
far as he considers it in the public interest. In addition to these 
new powers, the Home Secretary retains the power to make Tegula- 
tions governing a variety of matters, including conditions of service 
of regular officers, discipline, special constables, police cadets and 
equipment (ss. 88 to 86), and to determine by order the terms and 
conditions on which grants towards police expenditure may be made 
(s. 81); he also remains the appellate tribunal for disciplinary 
appeals (s. 87). Further powers are given to the Home Secretary to 
provide or assist in the provision of various common facilities, 
including district training centres, forensic laboratories and similar 
services (s. 4), and to set up bodies for research and generally to 
support research into matters affecting police efficiency (s. 42). 
These provisions do not represent any radical change in the role 
of the Home Secretary, who remains unable to exercise any direct 
influence on law enforcement policy in particular forces, but the new 
powers will clearly strengthen his position as guardian of police 
efficiency. 
Inspectors of Constabulary 


The appointment of inspectors of constabulary is now governed by 
sections 88 to 40. The number of inspectors is to be determined by 
the Home Secretary with the consent of the Treasury, appointment 
being by the Crown. A chief inspector may be appointed, one of 
his duties being to present a report to the Home Secretary to be 
laid before Parliament. The inspectors are to inspect and report 
to the Home Secretary on the efficiency of all county, county 
borough and combined forces, and the City of London forces (but 
not the Metropolitan force), and may be assigned other duties 
related to police efficiency by the Home Secretary. 


Representative Institutions 


The ban on police membership of trade unions remains (s. 47), 
and the Police Federation is continued (s. 44). The Police Council 
for Great Britain, a body primarily concerned with negotiations 
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affecting pay and service, is given a statutory basis (s. 48) and the 
former Police Councils for England and Wales and Scotland become 
the Police Advisory Boards for the respective jurisdictions (s. 46). 
The Advisory Boards, whose function is to advise the respective 
Secretary of State on general questions affecting the police, will 
continue to have the opportunity to make representations on draft 
regulations other than those affecting pay and conditions of service; 
these will be submitted to the Police Council for Great Britain for 
comment. The constitution of each of these bodies is to be 
determined by the Home Secretary after consultation with the 
appropriate interests. 


Remedies and Complaints 


Important changes are made in connection with complaints against 
police officers. The problem of vicarious liability in tort is solved 
by making the chief constable liable in respect of torts committed 
by constables under his direction and control (this will include 
special constables and constables transferred to a force under the 
assistance provisions of s. 14) “in the performance or purported 
performance of their functions ” in the same way as a master is 
liable for the torts of his servants (s. 48). Damages and costs 
awarded against the chief constable, unrecovered costs, and sums 
paid in settlements approved by the police authority, are to be paid 
from the police fund. In addition, the police authority is given 
a discretionary power to make payment in respect of similar expenses 
incurred personally by a member of the force, special constable or 
officer transferred under the assistance provisions. 

In respect of complaints, the chief constable is required to record 
any complaint and cause it to be investigated, and may call upon 
another force to provide an officer to carry out the investigation. 
The Home Secretary may require an officer from another force to be 
called in. A report must be sent to the D.P.P. unless it is clear 
that no offence has been committed (s. 49). In addition, police 
authorities and inspectors of constabulary are required to keep 
themselves informed as to the system of dealing with complaints 
(8. 50). 

Other Provisions 
The remaining part of the Act calls for little comment. It is to be 
regretted that in re-enacting the offence of obstructing a constable 
in the exercise of his duty (s. 51 (8)) the opportunity was not taken 
to clarify the question of whether there is a power of arrest for this 
offence where there is no actual or apprehended breach of the peace. 
This question, left unsettled by the Divisional Court in Gelberg v. 
Miller * in 1961, is a matter of considerable importance to police 
officers. Other offences re-enacted include assaulting a constable 
in the course of his duty (s. 51), impersonation and unlawful 


14 (1961] 1 All E.R. 291. 
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possession of police uniform (s. 52)*and incitement to disaffection 
(s. 58). 

The effect of the Act is consolidation and rationalisation of detail 
rather than radical change. Many of the legal anachronisms that 
had survived longer than the conditions which gave rise to their 
creation have been swept away, leaving a structure whose outlines, 
though not essentially different, are much more easily discernible. 
The Act has not, however, left the police system of England and 
Wales entirely free from the curiosities and anomalies which have 
always been part of it. The Act does not apply, as has been 
mentioned already, to the Transport Police, one of the largest forces 
in the country; at least one city maintains two entirely distinct 
forces 1; separate and independent forces patrol the Mersey and 
Dartford Tunnels; and at least one police force is maintained by 
a limited liability company.1¢ All these are untouched by the Act. 
There is, however, one historic institution which does disappear. 
Such is public confidence in the new police forces that the parish 
constable, their forerunner, is at last retired from service.” 


D. A. Tuomas. 


DIPLOMATIC PRIVILEGES Act, 1964 


THE practice and wisdom of centuries was revised and codified in the 
1961 Vienna Convention on Diplomatic Intercourse and Immuni- 
ties,! which now takes effect in English municipal Jaw in the 
Diplomatic Privileges Act, 1964.7 The tendency is to reduce the 
extent of immunities and to make some comparatively minor 
changes in privileges. This branch of international law affords a 
classic example of the operation of the law of reciprocity.* Infringe- 
ments of parking regulations by foreign diplomats are intolerable, 
but a state must safeguard its own representatives abroad. The 
need is to strike a balance between interests as a receiving state 
and as a sending state. If a state accords to United Kingdom 
representatives less than the privileges and immunities accorded to 
its representatives in London, retaliatory measures may be taken.‘ 


15 Bristol maintains a force under the Police Act, and a separate dock force 
for the Avonmouth docks under the Harbours, Docks, and Piers Clauses Act, 


1847. 

18 The Manchester Dock Police, maintamed by the Manchester Ship Canal 
Company under the Harbours, Docks, and Piers Olauses Act, 1847, and the 
Canals Offences Act, 1840. 

17 The Parish Constables Acts, 1842 and 1872, are repealed. 

1 Cmnd. 1868. The Convention came into force on April 24, 1964. The United 
Kingdom will ratafy soon. 

2 Those articles which require legislative implementation are printed in & 
Schedule. 

2 Lord McNair, House of Lords, May 11, 1964; and Professor Schwarzenberger 
in Power Politics (8rd ed., 1064), pp. 198-212. 

4g. 8 (1), following the Diplomatic Immunities Restriction Act, 1955 (repealed), 
and the Diplomatic Immunities (Commonwealth Countries and Republic of 
Ireland) Act, 1952 (amended). Retaliation is permitted under Art. 47 (2) (a). 
At present the U.K. retaliates against about a dozen countries. 


Vou. 27 24 
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Categorisation 


The principle of total immunity has gone. Persons covered by the 
Act are divided into three categories. 

(1) A “ diplomatic agent ” is the head of the mission or a 
member of the diplomatic staff,’ i.e., a person holding the diplomatic 
rank of attaché or above, proposed by the sending state and 
accepted by the receiving state. He is entitled to very full 
immunity. There are some 1,500 persons in this category. <Any 
abuse may lead to a declaration persona non grata, for which no 
reason need be given—though a receiving state is reluctant to take 
this step for fear of causing an international incident and provoking 
retaliatory measures. No immunity is available in an action relating 
to private immovable property in the United Kingdom, such as for 
arrears of rent, or succession, in which he is involved as a private 
person, or any professional or commercial activity pursued in a 
private capacity.° He is not obliged to give evidence as a witness.” 
Execution may be levied, but not so as to infringe the inviolability 
of his person or residence. These exceptions from immunity are 
not likely to prove very important for they do not extend to the 
main source of dissatisfaction—road accidents. In the very few 
landlord and tenant disputes that arise the Foreign Office generally 
intervenes to effect conciliation by trying to persuade the parties 
to seek private arbitration. Foreign representatives normally pay 
rent in advance under fairly long-term agreements. 

(2) The *‘ members of the administrative and technical staff ”’ 
are the members of the staff of the mission employed in the 
administrative and technical service of the mission,’ e.g., persons 
employed in clerical, secretarial and communications duties, such as 
typists, wireless and telegraphy operators, translators, archivists, 
and press and cultural representatives. About 8,000 persons fall 
into this category. They are entitled to immunity from all criminal 
process, and also from civil process unless the acts in question 
are performed ‘‘ outside the course of their duties.” 1° Actions 
will lie for breach of a contract entered into in a personal capacity 
and negligence arising out of off-duty road accidents. 

(8) The ‘“ members of the service staff’? are the members of 
the staff of the mission in the domestic service of the mission. 
Cooks, cleaners, porters and chauffeurs fall into this category, in 
which there are some 500 persons. They enjoy immunity from civil 
and criminal jurisdiction only in respect of acts performed in the 
course of their duties.1? 
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Alien private servants are exempt from income tax on their 
éarnings and may be granted further privileges by order-in-council.™ 
The United Kingdom must not exercise jurisdiction over these 
persons in such a manner as to interfere unduly with the performance 
of the functions of the mission.* 

The onus of proof to establish any immunity rests upon the 
defence, though in practice it will be difficult for the court to 
decline to accept a statement from the head of the mission that an 
act was performed by the defendant in the course of duty, e.g., 
that the drunken chauffeur was on his way to pick up the 
ambassador at the material time. : 

Motoring offences by foreign diplomats now amount to over 
2,000 annually, mostly parking infringements but including about 
fifty accidents. The Doyen of the Diplomatic Corps has called 
attention to the duty to observe all local laws and regulations. 
Infringements are reported by the police to the Foreign Office and 
brought to the attention of the head of the mission, with a request 
to waive immunity in serious cases. Steps are being taken to 
provide better parking facilities for diplomats’ cars. Insurers 
remain liable to injured third parties because diplomatic immunity 
does not confer ‘immunity from legal liability but only exemption 
from local jurisdiction.™ 

If in any proceedings any question arises whether or not any 
person is entitled to any privilege or immunity, a certificate by the 
Foreign 'Secretary stating any fact relating to that question is 
conclusive evidence of that fact." 


Family ` 

The immunity and privileges enjoyed by a diplomatic agent (or 
member of his staff) extend to cover the members of his family 
forming part of his household.” Family includes persons of a blood, 
marriage or de facto family relationship, living with him. The 
justification lies in the necessity to protect him from pressure which 
might otherwise be put upon him by threats of process and other 
steps against his family. 

Children born in the United Kingdom to a person enjoying any 
measure of diplomatic immunity do not acquire United Kingdom 
nationality .7 

. Tawes, 
Members of foreign embassies are’ exempt from income tax upon 
the emoluments they receive by reason of their employment,’® and 
they are similarly exempt from social security contributions.”° 
13 s. 2 (6). 14 Art. 87 (4). 
18 Dickenson v. Del Solar [1980] 1 K.B. 876 at p. 880. 
16 g. 4, following Engelke v, Musmann [1928], A.C. 438. 


17 Art. 87 (1) and (8): “ 
18 ss. 3 (2) and 5 (2). 
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Exemption from estate «duty extends to movable property 
whether on the premises of the mission or elsewhere, but is limited 
to property the presence of which in the United Kingdom is due 
solely to the presence of the deceased here. 

The practice will be for the Treasury to pay rates in full to the 
local authority and then to recover from the head of the mission 
the beneficial portion for specific services rendered,** such as water, 
drainage and fire service, if called. 

Articles for the official use of the mission and the personal use 
of a diplomatic agent or members of his family forming part of his 
household, including articles intended for his establishment, may be 
brought in free from customs and other duties.?? The personal 
baggage of a diplomatic agent is exempt from inspection unless 
there are serious grounds for suspecting abuse, such as narcotics 
smuggling, when inspection may take place, though only in the 
presence of the diplomatic agent or his authorised representative.” 
The diplomatic bag may never be opened.* Members of the 
administrative and technical staff qualify for the customs privileges 
only in respect of articles imported at the time of first installation. 
Approximately 2,000 exempt excise licences are issued annually by 
the L.C.C. in respect of motor vehicles owned by diplomats. 


United Kingdom Nationals 


A United Kingdom national who acts as diplomatic agent for 
another country enjoys immunity only in respect of official acts 
performed in the exercise of his functions,?* though further immuni- 
ties may be conferred upon him by order-in-council.27_ The United 
Kingdom is under an obligation not to interfere unduly with the 
performance of the functions of the mission. Although it is rare 
for a United Kingdom national to represent a foreign country, a 
comparatively large number of Commonwealth representatives are 
dual nationals, and therefore such persons will be treated as non- 
nationals to avoid being placed at a disadvantage. Foreign missions 
employing United Kingdom nationals must observe relevant social 
security provisions. 


Additional Privileges 


The United Kingdom has reciprocal arrangements with several 
particularly sensitive countries, generally communist countries, 
granting more extensive immunities and privileges than are provided 


21 Arts. 28 (1) and 84 (b). 

22 Art. 86 (1). 

33 Art. 86 (2). 

24 Art. 27 (8). All correspondence is inviolate. The consent of the receiving 
state 18 necessary to instal and use a wireless transmitter. 

25 Art. 87 (2). 

36 g, 2 (6) and Art. 88 (1) and (3), 

27 Art. 88 (2). 
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for by the Act, particularly in respect of subordinate staff.*® These 
arrangements will continue in force, though no new ones will be 
entered into. 

Waiver 


A waiver by the head of the mission is deemed to be a waiver by 
the sending state,*® though the head of the mission will still be 
unable to waive his own immunity, for that power belongs to his 
state. Waiver must be express and does not extend to execution, 
for which a separate waiver is required. Initiation of proceedings 
waives immunity in respect of any counterclaim directly connected 
with the principal claim.*° 


Interpretation 


That part of the Vienna Convention which has become incorporated 
into English municipal law will fall to be interpreted according to 
English canons of construction, though as far as possible so as to 
avoid any inconsistency with international law.*1 Decisions in other 
jurisdictions upon the same or similar points will be invaluable. 
The proper meaning of conceptions such as “‘ course of duty ”? and 
‘* private act ° may not be so readily apparent. 


International Organisations 


The immunities and privileges in the United Kingdom of repre- 
sentatives of international organisations ** are not affected by the 
Act. ALEC SAMUELS. 


TRADE UNION (AMALGAMATIONS, ETC.) ACT, 1964 


I. Introduction 


Since early in this century, it has been the consistent policy of the 
trade union movement in the T.U.C. to encourage a concentration 
of union strength and services in enlarged union organisations, not 
only for the greater efficiency flowing from such rationalisation, but 


28 s. 7 (1). Art. 47 (2) (b) says that it is open to the parties to confer privileges 
and immunities beyond those laid down by the Convention. With four 
countries complete immunity is conferred upon subordimate staff attached to 
the mission, and with nine countries the customs privileges apply throughout 
the period of duty and not merely at the time of first installation. The names 
of heso countnes are to be published. 

29 g, 2 (8). 

30 Art. 82. 

31 West Rand Gold Mining Co. v. R. [1905] 2 K.B. 801; Collco Dealings, Ltd. 
v. I.R.C. [1962] A.O. 1 at p. 19, per Lord Simonds. 

82 The International Organisations (Immunities and Privileges) Act, 1950, is 
applied by individual orders-in-council and the degree immunity varies 
widely. Four persons have full immunity, the Secretary-General of W.H.U. 
and his Deputy, the Secretary-General of I.M.C.O. and the Chief Represen- 
tatave of the High Authority of E.0.8.C. Nearly 250 other persons have some 
immunities. For full list see Hansard, House of Lords, Vol. 258, col. 679, 
June 8, 1964. 
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also to parallel the growth and concentration of power and 
efficiency that has occurred and continues to occur on the mana- 
gerial side of commercial and industrial organisations. Two 
principal methods have been employed to achieve this end: federa- 
tion and merger. The latter remains the more favoured method. 

In its final report in 1927 on the 1924 Hull Resolution on 
Organisation by Industry, the General Council of the T.U.C. wrote: 
“ The General Council are of opinion that greater co-ordination in 
the forces of the Movement is essential; that changes which have 
taken place and which are constantly developing in industry make 
it necessary for the Trade Union Movement to adopt the greatest 
possible measure of co-ordination; and that the most effective way 
is [for] unions with closely related trade interests to seek amalga- 
mation.”? The General Council, in its 1947 Report on Trade Union 
Structure and Closer Unity, strongly reaffirmed the validity of its 
opinion of twenty years before in almost identical language, and has 
pressed upon unions the value of well-conceived mergers ever since. 

The shrinkage in the numbers of unions from over 1,200 to a 
little over 600 in the course of the last fifty years has been effected 
partly through the mechanism of dissolution but chiefly through 
that of merger. And it is to further union mergers that one must 
look, at least in part, for the continued modernisation of the general 
structure of the trade union movement. In this way, assuming the 
process of change and modification follows the pattern of past 
behaviour, but at the much accelerated tempo of our era, there are 
likely to be no more than 150 separate unions in the United King- 
dom by the end of the century, most, if not all, linked by the ties 
of federation and of other multilateral and bilateral agreements. 

At the present time, there are two methods of union merger laid 
down by Parliament: merger by amalgamation, and merger by 
transfer of engagements. 

Assume that the merger of two unions only is contemplated (the 
principles applicable to merger of more than two being identical). 
Both unions may be registered unions, or only one or neither: 
merger is equally open to unregistered as to registered unions. 
Their merger may aim at one of two consequences. The organisa- 
tion created by the merger may retain the identity of one of the 
merging unions; union B may merge with union A to create an 
enlarged union A. Or, the object of the merger may be to produce 
an entirely new union: union A and union B merge to form a new 
union C, Where the one union sinks its identity into the other, 
the methods of either merger by amalgamation or merger by trans- 
fer of engagements may be employed; but where both unions lose 
their identity in the creation of a new union, the procedure of 
merger by amalgamation is alone appropriate. 
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Il. Merger by Amalgamation 


The main drive towards rationalising the structure of the Trade 
Union Movement through union mergers did not really get under 
way until after the Trade Union (Amalgamation) Act, 1917. Before 
then, the merger of unions was severely hampered by the very stiff 
conditions laid down in the Trade Union Act Amendment Act, 1876. 
Under section 12 of that Act, merger by amalgamation of two or 
more unions could only take place with a consent of ‘ not less than 
two-thirds of the [total] members of each or every such trade 
union.’’ 

The 1917 Act, in part a recognition of the trade union effort 
during the First World War, placed merger by amalgamation on a 
then more realistic and practicable footing. It required, in each 
amalgamating union, that ‘ the votes of at least 50 per cent. of 
the members entitled to vote . . . are recorded, and on the votes 
recorded those in favour of the proposal exceed by 20 per cent. or 
more the votes against the proposal.” There resulted the great 
upsurge in union amalgamations during the twenties and thirties, 
of which the creation of the Transport and General Workers’ Union 
was only the most spectacular. But, as in technology, so in the 
case of the 1917 Act, obsolescence was the price of success. Fulfil- 
ment of the 1917 voting conditions was often not easy once 8 
union’s size went beyond ten or twenty thousand, but it became 
extremely difficult as amalgamations themselves helped to raise 
membership of individual unions into the fifty thousands and over. 
Since the Second World War, the 1917 conditions proved an insuper- 
able hindrance to several desirable mergers, notably, for example, 
in the printing industry. The need both of the unions and of the 
nation for a legal framework that would facilitate rather than hinder 
this important sector of ‘ social engineering,” the modernisation 
of the structure of the trade union movement, has now been met 
by the Trade Union (Amalgamations, etc.) Act, 1964. 

The basic change made by the new legislation has been the sub- 
stitution for the voting requirements of 1917, the requirement of 
“a simple majority of the votes recorded ” + in each amalgamating 
union. The new basic condition of merger by amalgamation is 
surrounded by fairly elaborate safeguards to ensure, in particular, 
knowledge by union members of the relevant facts involved in the 
amalgamation, a genuine opportunity to vote, and a fair chance to 
complain effectively against any irregularity. 


(i) The Instrument of Amalgamation 


As the first step on the path to amalgamation, the amalgamating 
unions must draft an agreed Instrument of Amalgamation. One of 
the amalgamating unions must then submit the Instrument to the 


1g. 2 (8). 


696 THE MODERN LAW REVIEW Von. 27 


Registrar of Friendly Societies for his approval.? The Registrar’s 
approval will be given provided the Instrument contains at least 
the compulsory contents listed in Schedule I to the Trade Union 
Regulations, 1964. Thus, the Instrument must state that it is an 
Instrument of Amalgamation between the unions named, and that, 
on the coming into operation of the Instrument the members of 
the amalgamating unions will become members of the amalgamated 
union and be subjected to the latter’s rules; the Instrument must 
further set out the proposed rules of the amalgamated union or state 
who are the persons authorised to draw up those rules, and in the 
latter case, go on to summarise what the rules will provide with 
respect to the name and principal objects of the amalgamated 
union, the conditions of admission to membership, the organisation 
of the amalgamated union, including appointment and removal of 
the governing body and other principal officers, the method of 
altering its rules, and the contributions and benefits applicable to 
members of the amalgamating unions; the Instrument must also 
state whether the amalgamated union is to be a registered one, 
indicate the disposition of any property which is not to pass to the 
central or branch trustees of the amalgamated union, state the 
date on which it is intended to take effect and be duly signed. 

These are the minimum statutory terms of amalgamation. In 
practice, the Instrument of Amalgamation will contain many other 
provisions, products of the negotiations between the amalgamating 
unions; for example, provision will normally have to be made for 
the allocation of posts in the new amalgamated union among the 
officers of the old amalgamating unions, and provision will be 
required to deal with the question of the redundancy of those 
officers of the amalgamating unions displaced from office by the 
merger. 


(ii) Notice of the terms of amalgamation 


With the Instrument of Amalgamation approved, it has then, in 
each amalgamating union, to be put in the form of a resolution to 
the vote of each union’s members. In order that every member 
should be aware of the terms and issues of the amalgamation on 
which he or she is about to vote, it is enacted that “ all reasonable 
steps °” must be taken by each amalgamating union “ to secure 
that, not less than seven days before voting on the resolution 
begins, every member of the union is supplied with a notice in 
writing approved for the purpose by the Registrar.” * It is 
advisable, therefore, that the proposed notice to members of the 
terms of amalgamation should be submitted early on to the Regis- 
trar. In the case of the notice, as opposed to the Instrument of 


2 Trade Union Regulations, 1964 (8.1. 879), reg. 4 (1) (a). 
2 1964 Act, s. 1 (2) (d). 
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Amalgamation, each amalgamating urfion must apply separately for 
the Registrar’s approval.* 

The Registrar’s approval is conditional on the notice containing 
either (a) the Instrument of Amalgamation set out in full or (b) an 
account of the Instrument ‘S sufficient to enable those receiving the 
notice to form a reasonable judgment on the main effects of the 
proposed amalgamation ”? and stating where copies of the Instru- 
ment may be inspected by the members.” In the second alterna- 
tive, it will be for the Registrar to decide whether the notice is 
“ sufficient.” 


(iii) Voting on the resolution for amalgamation 


The 1964 Act lays down three fundamental and mandatory 
requirements for the purpose of voting on the resolution for merger 
by amalgamation: 

(a) “ Every member of the union must be entitled to vote on 
the resolution.’? ® 

The meaning of a ‘ member of the union ” is not elucidated. 
So, a problem of interpretation may be raised where apprentices 
under twenty-one are, under a union’s rules, accepted into a kind 
of second-class membership paying smaller contributions, entitled 
to smaller benefits, not having the right to vote at all meetings or 
elections. In my opinion, such members will nevertheless be 
entitled to vote on an amalgamation. The Act says, “‘ every 
member ” and a second-class member is still in the legal sense a 
member of the union despite his or her rulebook disabilities. If this 
is the correct view, then a rule purporting to deprive such members 
of their vote in an amalgamation would be void.” 

Young people between school-leaving age and sixteen are not 
infrequently accepted by unions as ‘“‘ junior’? or “‘ associate ” 
members. If the existence of a closed shop makes union member- 
ship a pre-condition of a particular employment, the fifteen-year- 
old will probably be a member of the union in the legal sense and 
for the purpose of the 1964 Act, by an application of the rule in 
Doyle v. White City Stadium. In the absence of a closed shop, 
however, the fifteen-year-old is precluded by the general law of 
contract °? from being a party to the contract of union membership 
and will, therefore, not enjoy (inter alia) the right to vote in an 
amalgamation. Junior or associate membership of fifteen-year-olds 
is merely a useful expedient for the protection of these young 
people, which the law might well have recognised long ago. 


4 1064 Regs., 4 (3). 

5 1964 Act, s. 1 Ta (a) ‘and (b). 

6 s. 1 (2) (a). 

1 Under s. 2 ® of the Act. 

8 ae 1 K.B. 110. 

8 te e common law of infants’ capacity, modified in respect of 16-21-year-olds 
by ‘the Trade Union Act Amendment Act, 1876, o. 9. 
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Another possible situation’ which could involve the meaning of 
the phrase ‘“ member of the union,” might occur as a result of 
inadvertent non-membership due to non-compliance with the eligi- 
bility for membership rule of a union, as in Faramus v. Variety 
Artistes Federation.° Consequently, if a putative member like 
Faramus were to vote in an amalgamation, the amalgamation might 
theoretically be invalid if the non-member’s vote had been the 
decisive vote in attaining the simple majority under the Act, or the 
special majority specially required by the rules. 

On the other hand, there is nothing in the 1964 Act to prevent 
the union’s rule book vesting individual members with more than 
one vote according to, say, seniority. 

(b) “ Every member of the union must be allowed to vote 
without interference or constraint and must, so far as is reasonably 
possible, be given a fair opportunity of voting.” ™ 

Especially where, as for example, in the case of inland, sea or air 
transport workers, union members are scattered throughout the 
country or the world, the question of whether a “‘ fair opportunity ”’ 
to vote was given may some day tax the Registrar and, possibly, 
the High Court. 

(c) ** The method of voting must involve the marking of a 
voting paper by the person voting.” 13 

On the face of it, it may seem curious that the Act does not in 
terms require a secret ballot. This, however, may be due to the 
fact that, when the returning officers are not independent outsiders, 
it is virtually impossible in a postal vote to ensure at once the 
authenticity of each vote and concealment of each voter’s identity. 
So, the Act does not demand secrecy, even though secrecy for all 
practical purposes may be confidently expected. 

Subject to these three mandatory conditions, the governing body 
of each amalgamating union may arrange for the vote of its 
members to be taken “in any manner which that body thinks 
fit,” 1 unless the union’s rules had been previously revised expressly 
to exclude this statutory power, substituting a defined voting 
procedure." 

As already mentioned, in order to carry the resolution to approve 
the Instrument of Amalgamation, “‘ a simple majority of the votes 
recorded ° must be obtained. Since there are union rulebooks 
which, for the information of members, set out the voting require- 
ments of the 1917 Act (and some rulebooks may even have estab- 
lished severer conditions), it is provided that all existing union rules 
setting out severer voting conditions than the simple majority of the 
1964 Act are to be regarded as invalidated.** On the other hand, 


10 [1964] A.C. 925. 
11 8, 1 (2) (b). 
12 8. 1 (2) (0). 

18 s. 3 (2). 

14 Tbid. 

15 s. 3 (8). 
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every union is left free to amend its rulebook to provide expressly 
that section 2 (8) shall not apply in relation to that particular 
union, which means that a union may revise its rules either to 
prohibit amalgamation or to permit amalgamation subject to some 
special majority of votes being obtained. 


(iv) Waiting period for complaints 


When amalgamating unions have secured the statutory vote (or 
any special vote laid down in their rules) they must apply to the 
Registrar for registration of their Instrument of Amalgamation. 
Their application 1* must be accompanied by two copies of the 
Instrument and of the proposed rules of the amalgamated union and 
by a statutory declaration from each amalgamating union, signed by 
its general secretary, to the effect that the resolution approving the 
Instrument was passed on a vote taken in accordance with the 
provisions of the 1964 Act, and that the votes recorded were as 
stated in the application for registration." 

For a period of six weeks “ beginning with the date on which 
an application for registration of the Instrument of Amalgamation 

. is sent to the Registrar,” 18 each member of an amalgamating 
union—not, be it noted, any outsider—is given the right to ‘f com- 
plain ” to the Registrar about the invalidity of the voting on the 
resolution for amalgamation, whether on the ground that one or 
more of the three mandatory conditions were broken, or on the 
ground that the arrangements for voting did not otherwise comply 
with those laid down by the union’s governing body or its rules, or 
on the ground that the requisite majority did not in fact 
materialise.1? 

The Registrar sits in judgment on such complaints, as he does 
also on complaints of violation of a union’s political fund rules 
under the Trade Union Act, 1918. Unlike, and as a technical 
improvement on, the bare provisions of the 1918 Act, the 1964 
Act confers on the Registrar a full complement of procedural 
powers * in respect of the attendance of the complainant, trade 
union’s officers involved, and witnesses, the production and the dis- 
covery of documents, and the administration of oaths and the 
taking of affirmations, all subject to criminal sanctions. 

In the event of the Registrar finding a complaint to be justified, 
his discretion concerning the nature of the Order which he has 
power to make is comprehensive; he may simply declare the com- 
plaint justified but make no Order, because, one may presume, the 
defect disclosed was too insignificant to warrant any special 


16 For 1ts form, see 1964 Regs., Sched. 8.. 
17 Reg. 6 (1) and Sched. 4. 

18 6, 4 (2). 

139 5. 4 (1). 

20 1964 Act, Sched. 1. 
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remedial steps; on the other hand, given a substantial defect dis- 
closed in the amalgamation, he may ‘“‘ make an order specifying 
the steps which must be taken before he will entertain any applica- 
tion to register the Instrument of Amalgamation.” °?! Whether he 
dismisses a complaint or finds it justified, it is the duty of the 
Registrar to ‘‘ furnish a statement, either written or oral, of the 
reasons ”° 32 for his decision, thereby creating a useful body of 
“ case law ” for the future guidance of trade union officials and 
members. 

Completing the Registrar’s powers in proceedings before him, 
it should be observed that he may “order the trade union to 
pay to the complainant out of the funds of the union, or the com- 
plainant to pay to the union, either a specified sum in respect of 
the cost incurred by the complainant or the union as the case may 
be or the taxed amount [on county court scale] of those costs,” 
including county court scale expenses for witnesses.** In this 
Tespect, the new trade union amalgamation Act is inferior to the 
national legal aid scheme which, of course, will not apply to 
amalgamation complaints as, indeed, it does not apply also to 
political fund rules complaints. A greater concern for individual 
member control of union administration would surely have devolved 
upon state funds the expense of a complaint or, rather, an unsuc- 
cessful complaint. The frivolous and vexatious might easily have 
been screened. As it is, individual union members may be expected 
occasionally to be deterred by the financial risks from complaining 
about an allegedly invalid amalgamation, as they have, on occa- 
sion, been dissuaded from complaining about a possible violation 
of political fund rules. 

This failure to buttress democratic control of trade union 
government and administration is underlined by the provisions 
about the finality of registering the Instrument of Amalgamation. 


(v) Registration of the Amalgamation 


No Instrument of Amalgamation may in any case be registered 
‘* before the expiration of a period of six weeks beginning with the 
date on which an application for its registration is sent to the 
Registrar.” 34 Where a complaint is made, the Registrar will not 
register the Instrument before the complaint is “ finally deter- 
mined,” ? a phrase that includes the appeal by case stated on 
questions of law to the High Court from the Registrar, the High 
Court’s decision on points of law being final.?¢ 


81 g, 4 (8). 
22 5. 4 (4). 
28 1064 Act, Sched. 1, paras. 1 (f), 2 and 4. 
24 g, 1 (6). 
25 g., 4 (2). 
26 g, 4 (8). 
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If no complaint happens to be made during the statutory six 
weeks’ period, and the Instrument of Amalgamation is duly regis- 
tered, the registration cannot, thereafter, be reopened “ on any 
ground on which a complaint . . . could have been made to the 
Registrar.” 27 A reasonable balance is thus struck between the 
opportunity to object to the validity of amalgamation on the part 
of individual members, and the organisational need to give effect 
to the amalgamation agreement undisturbed once registration 
signals freedom to go ahead. After registration, a dissatisfied 
member may try to unscramble the amalgamation only if he can 
found his suit on a ground other than those of a complaint to the 
Registrar. Such a suit would have to be brought in the courts; 
possibly, an untrue statutory declaration of due compliance with 
the Act might found an action of this kind following Booth v. 
Amalgamated Marine Workers Unton.* 

Except for government bonds, property of amalgamating unions 
included in the amalgamation will transfer automatically to the 
appropriate trustees of the amalgamating union,*® a valuable pro- 
vision taken over by the 1964 legislation from section 6 of the 
Societies (Miscellaneous Provisions) Act, 1940. 


IO. Merger by Transfer of Engagements 

As already mentioned, when union B merges with union A to form 
an enlarged union A either merger procedure—by amalgamation or 
by transfer of engagements—may be employed. But, merger by 
transfer of engagements is more likely to be used. This procedure 
was introduced by the 1940 Act to mitigate the growing difficulties 
of amalgamation resulting from the voting conditions of 1917. It 
is especially appropriate when a small union merges with a much 
larger one; whereas amalgamation required both unions to secure 
the 1917 vote in favour, transfer of engagements required a favour- 
able vote only in the normally small union embedding its 
membership and assets in the normally large union. 

The 1964 Act has retained merger by transfer of engagements, 
with, however, the fundamental difference of substituting for the 
old majority of two-thirds of total membership ‘‘ a simple majority 
of the votes recorded ” in the transferor union. 

The entirely new provisions regulating a transfer of “ engage- 
ments,” i.e. the rights and obligations of the transferor union in 
respect of members, creditors and debtors, parallel mutatis mutan- 
dis those governing an amalgamation. 

The law of transfer of engagements applies equally to unregis- 
tered and registered unions. An Instrument of Transfer has to 


aT g. 4 (7). 

28 [1926] Ch. 904. 

29 s, 5. Rights of creditors of amalgamating (or transferor) unions are specially 
saved: s. 1 (6). 


e 
702 THE MODERN LAW REVIEW Vor. 27 


be agreed between the transferor and transferee union, and sub- 
mitted by the former to the Registrar for his approval. If the 
transferee union’s rules are out of joint with the terms of the 
proposed transfer, the rules may be amended to the extent neces- 
sary by a simple memorandum in writing drafted by the union’s 
governing body.® Potential transferee unions are free to deprive 
their officials of this useful statutory power by an express 
amendment of their rulebook to that effect.*4 

The Registrar’s approval of the Instrument will, as in the case 
of merger by amalgamation, depend on its containing the minimum 
statutory contents which are naturally different for a transfer. In 
particular, the Instrument of Transfer must name the transferor 
and transferee unions, and state that on its coming into operation 
the members of the transferor union become members of the trans- 
feree union and subject to the latter’s rules; the Instrument must 
also state what contributions and benefits will be applicable to 
members of the transferor union and must give the transferee 
union’s rules; it must state if members of the transferor union are 
to be allocated to a branch or branches of the transferee union, 
giving particulars of such allocation or the method by which it 
will be decided; and state whether before registration of the Instru- 
ment the transferee union’s rules are to be altered in their applica- 
tion to members of the transferor union and, if so, the effect of any 
such alterations.*? 

Notice of the terms of the transfer, of the same kind as for an 
amalgamation and approved by the Registrar, must be sent to each 
member of the transferor union to ensure a knowledgeable vote. 
The same statutory conditions to safeguard the right to vote must 
be observed; and the same simple majority (or special majority if 
the rules so demand) must be obtained. ‘There is the identical 
waiting period for complaints on grounds identical with those for 
amalgamation complaints; and the jurisdiction and powers of the 
Registrar and of the High Court are the same as for merger by 
amalgamation. 

For final registration of the transfer of engagements, both 
transferor and transferee unions must apply, accompanying their 
applications with similar documents to those for merger by amalga- 
mation, including the statutory declaration of due compliance, 
which in theory might let in a subsequent Booth action. 


IV. Change of Name 


Occasionally, a merger, especially by transfer of engagements, has 
been baulked by the elementary but real need felt by members of 


30 g, 8. 
31 Ibid. 
82 Trade Union Regs., 1964, Sched. 2. 
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a transferor union not to lose entirely the identity of the organisa- 
tion for which they had come to feel pride and affection. It would, 
therefore, be a term of the merger that the transferee union should 
alter its name in some minor respect in order.to include a reminder 
of the identity of the transferor union, about to pass out of exist- 
ence. To do this, however, the larger union had to secure a vote 
not even of 1917 but of 1876 proportions: ‘* the consent of not less 
than two-thirds of the total number of members.” On occasion, 
this tiny stumbling block proved the undoing of a merger. 

In addition, as unions change the character of their membership 
and re-orientate their objectives in order to adjust themselves to 
the changing demands of labour relations, a process which has 
considerably intensified in the last few years,** a change of name 
becomes desirable and useful, not only materially for the purpose of 
recruitment, but also to ease the psychological adjustment to new 
conditions. Here, again, the 1876 requirements have proved an 
archaic incumbrance upon modern trade unionism. 

Now, the 1964 Act has abolished the old requirement and 
provides simply that a trade union may change its name either 
by the method of doing so expressly provided for by its rules, or, 
if there is no special method in the rules for a change of name, by 
adopting simply the general procedure laid down in the rulebook 
for amending any of the union’s rules.* 


V. Political Fund Rules 


In the case of a merger by amalgamation, if both amalgamating 
unions had political fund rules before the amalgamation, then the 
amalgamating union may have political fund rules incorporated 
into its rulebook without going through the special procedure laid 
down in the Trade Union Act, 1918, provided political fund rules 
are incorporated in the rulebook of the amalgamating union to take 
effect as soon as the instrument of amalgamation is duly registered. 
If, on the other hand, either or any of the amalgamating unions 
did not have political fund rules prior to the amalgamation then 
the amalgamated union must go through the special 1918 procedure 
if it is desired that political fund rules be adopted.** 

As to a transfer of engagements, the new Act says nothing. It 
may be inferred that, if the transferee union already has political 
fund rules, whether these rules should continue so as to govern the 
new members from the transferor union without due vote under 
the 1918 Act, will depend entirely on the negotiations between the 
unions concerned prior to drafting the instrument of transfer. 


88 See, for example, John Hughes, Change tn the Trade Unions (Fabian Society). 
g. 6. 
85 g, 5 (4). 
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VI. Role of Registrar of Friendly Societies 


It remains to remark on the role of the Registrar of Friendly 
Societies. Over the past decade, numerous proposals have been 
advanced in various quarters for the reform of trade union law. 
Those proposals that deal: with internal union affairs have 
constantly pressed for new powers of supervision and regulation to 
vest in the Registrar of Friendly Societies. The vastly enlarged 
role of the Registrar in the sphere of union merger follows, 
significantly, the general pattern of those proposals. 


CYRIL GRUNFELD. 


NOTES OF CASES 


THe SOVEREIGNTY OF PARLIAMENT AND THE ENTRENCHMENT 
OF LEGISLATIVE Process 


THE case of The Bribery Commissioner v. Ranasinghe 1 represents 
an important stage in the process of delimitation of the legal doc- 
trine of Parliamentary Sovereignty, as representing a recognition 
by a British court of a principle that the powers of a sovereign 
legislature may be legally limited by “‘ manner and form” 
requirements. 

The significant facts were as follows: The Constitution of 
Ceylon ? can only be amended in accordance with section 29 (4) 
thereof, which provides that: 


Parliament may amend or repeal any of the provisions of this 
Order, or of any other Order . . . in its application to the 
Island. Provided that no bill for the amendment or repeal of 
any of the provisions of this Order shall be presented for the 
royal assent unless it has endorsed on it a certificate under 
the hand of the Speaker that the number of votes cast in favour 
thereof in the House of Representatives amounted to not less 
than two thirds of the wade number of members of the 
House... . 


The Bribery Act, 1954, established a system of tribunals for trial 
of public servants on charges of corruption and, since this was 
thought to be an amendment to the Constitution in that the 
members of the tribunals were not appointed by the Judicial Service 
Commission (the constitutional body charged by section 55 of the 
Constitution with the duty of appointing judges), this Act was 
passed by the special procedure prescribed by section 29 (4). This 
Act also contained a provision as follows: 


(1) Every provision of this Act which may be in conflict or 
inconsistent with anything in the Ceylon (Constitution) Order 
. shall for all purposes and in all respects be as valid and 
effectual as though that provision were in an Act for the 
amendment of that Order... . 
(2) Where the provisions of this Act are in conflict or are 
inconsistent with any other written law, this Act shall 
prevail. 


By the Bribery Amendment Act, 1958, Bribery Tribunals were 
set up to hear all prosecutions for bribery, which were thenceforth 


1 [1064] 2 W.L.R. 1801; [1964] 2 All E.R. 785. 
2 Ceylon (Constitution) Order in Council, 1946, as amended by Ceylon (Indepen- 
dence) Order in Council, 1947; S.R. & O. & B.I.Rev. 1948, Vol. 8, p. 560. 
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no longer triable by the ordinary courts; and the members of the 
Bribery Tribunals were to be appointed by the Governor-General 
and not by the Judicial Service Commission. This Act was passed 
by the ordinary legislative process and not by the special procedure 
prescribed by section 29 (4) of the Constitution. The respondent 
to the present appeal had been convicted and sentenced by a 
Bribery Tribunal thus constituted and the question in issue was 
whether the members of the tribunal were lawfully appointed. 

It was held by the Judicial Committee of the Privy Council, 
affirming the Supreme Court of Ceylon, that the members of the 
tribunal were judicial officers and that they were not lawfully 
appointed, since the Act under which they were appointed was in 
conflict with the provisions of the Constitution relating to the 
appointment of judicial officers and, not having been passed by the 
section 29 (4) procedure, was void to the extent of such conflict. 
Had the Act been passed by the requisite two thirds majority and 
the Speaker hed certified to this effect, the Constitution would have 
been varied pro tanto, but not otherwise, and this was unaffected 
by the circumstance that the Act of 1958 was expressed to be an 
amendment of the Act of 1954, which was itself passed by the 
section 29 (4) procedure. 

The Board faced up to the essential question in arriving at this 
conclusion as follows: 


“ When a sovereign Parliament has purported to enact a Bill 
and it has received the royal assent, is it a valid Act in the 
course of whose passing there was a procedural defect, or is it 

` an invalid Act which Parliament had no power to pass in that 
manner? ”? 3 


It was argued for the Commissioner (the official appointed under the 
Act to prosecute bribery charges) that if an Act had been passed by 
both Houses of Parliament and received the royal assent it was a 
valid enactment and had the full force of law; a defect in procedure 
did not make the Act invalid since the Ceylon Parliament is a 
sovereign legislature. The opinion of the Board was that 


“ a legislature has no power to ignore the conditions of law- 
making that are imposed by the instrument which itself regu- 
lates the power to make law. This restriction exists inde- 
pendently of the question whether a legislature is sovereign. ... 
A constitution can indeed be altered or amended by the leila. 
ture if the regulating instrument so provides and if the terms 
of those provisions are complied with: and the alteration or 
amendment may include the change or abolition of these very 
provisions. The proposition which is not acceptable is that ‘a 
legislature, once established, has some inherent power derived 
from the mere fact of its establishment, to make a valid law by 
the resolution of a bare majority which its own constituent 


3 [1984] 2 W.L.R. 1801 at p. 1809; [1964] 2 All E.R. 785 at p. 791 D. 
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instrument has said shall not ‘be a valid law unless made by a 
different type of majority or by a different legislative process.” 4 


In saying this, the Board adopted the reasoning of the Supreme 
Court of South Africa in Harris v. The Minister of the Interior 5 
and clearly took it that this was the point also in Att.-Gen. for New 
South Wales v. Trethowan® (although the New South Wales 
legislature was not a ‘ sovereign ” legislature like those of South 
Africa and Ceylon). 

The importance of this case is in the circumstance that this is 
the first time that the ‘‘ manner and form ” question in relation to 
a sovereign legislature has been before the Judicial Committee; and 
it is interesting to recall that at the time of Harris v. The Minister 
of the Interior,” it was commonly thought that, had that case gone 
to the Privy Council, it would have gone the other way, under the 
weight of opinion favouring the classical form of the doctrine of 
Parliamentary Sovereignty. The case represents judicial support 
for what may be termed the Jennings/Friedmann school as against 
the Wade/Dicey school.® 

Two well-known quotations point out the problem and indeed 
the solution now adopted. R. T. E. Latham: ‘ Where a purported 
sovereign is anyone but a single actual person, the designation of 
him must include the statement of rules for the ascertainment of his 
will, and these rules, since their observance is a condition of the 
validity of his legislation, are rules of law logically prior to him.” °? 
_ Sir Owen Dixon, discussing whether the United Kingdom 
Parliament could repeal by the ordinary process of legislation an 
Act to protect the House of Lords from abolition without obtaining 
a referendum of the electors, the Act itself being similarly protected: 


“ If [such a Bill] did receive the royal assent notwithstanding 
the statutory inhibition . . . the courts might be called upon 
to consider whether the supreme legislative power in respect 
of the matter had in truth been exercised in the manner 
required for its authentic ewpression.’? 1° 


It is submitted that the following conclusions of a general 
character may now be drawn from the decision of the Board in 
The Bribery Commissioner v. Ranasinghe. 


4 [1064] 2 W.L.R. 1801 at foot of p. 1810 and p. 1811; [1964] 2 All E.R. 785 
at p. 792 D-F. 

5 1952 (2) S.A. 428 (A.D.); [1052] 1 T.L.R. 1245. 

6 [1982] A.O. 526. 

7 1052 (2) S.A. 428 (A.D.); [1952] 1 T.L.R. 1246. 

8 W. I. Jennings, The Law and the Constitution (5th ed.), Chap. IV et zegi 
W. Friedmann, ‘' Trethowan’s Oase and the Iamits of Legal Change *' (1950) 
24 Aust.L.J. 108; H. W. R. Wade, ‘‘ The Basis of Legal babar Oe 
ee) Camb.L.J. 172; A. V. Dicey, The Law of the Constitution (10th ed.), 

. I. These are the leading, but not by any means the only contenders. 

8 The Law and the Commonwealth, Vol. I, Survey of British: Commonwealth 
Affairs (ed. Hancock, 1937), pp. 523-524. Emphasis added. 

10 Trethowan v. Peden (1981) 44 O.L.R. 894 at p. 426. Emphasis added. 
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1. For the purposes of considtring the effectiveness of ‘‘ manner 
and form ” provisions no distinction is to be drawn between 
“ sovereign ”? and ‘ non-sovereign ’’ legislatures, and the 
reasoning in Trethowan’s case is of general application not- 
withstanding that section 5 of the Colonial Laws Validity 
Act, 1865, is not. Moreover, though it be true that the New 
South Wales legislature is not sovereign, the € successor ’ 
legislatures in Colombo, Cape Town, Canberra and elsewhere 
are sovereign, even although they owe their origin to an 
Act of the Westminster Parliament. 

2. The existence of a procedural restriction prescribing the 
manner and form of legislation or of certain kinds of legisla- 
tion is not incompatible with legislative sovereignty. There 
is no magic about a bare majority vote as such. 

8. Where a document, purporting to be an Act of Parliament 
dealing with a subject-matter which is required to be passed 
by a particular procedure or bear a prescribed earmark, 
comes before the court, the court is bound to inquire whether 
it really is an Act of Parliament." Nor is this affected by 
the circumstance that the Queen’s Printer has published 
copies of this document. ‘‘ If Parliament could not make 
a Bill valid by purporting to enact it, it certainly could not 
do so by reprinting it, however august the blessing that it 
gives to the reprint.” 4 

4. It is not the law that (as was once held in Ndlwana v. 
Hofmeyr **) provided all the constituent elements of Parlia- 
ment concur, Parliament may adopt any procedure it thinks 
fit to pass an Act, regardless of legislation prescribing the 
manner and form. If Parliament does disregard these require- 
ments, the result is not an Act of Parliament. Nor does 
the giving of the royal assent to a Bill cure any antecedent 
defects. 

5. It is not the law that if Parliament passes an Act in disregard 
of “ manner and form ” provisions that the effect is to repeal 
the *‘ manner and form ” provisions by implication, but 
rather that the ** manner and form ” provisions stand and 
the purported Act in contravention is (pro tanto at least) 
null and void. 


It is submitted that propositions (2) to (5) above are all relevant 
to English constitutional law because, like the entrenched clauses 


Ee J 2 All B.R. 785 at p. 790; [1964] 2 W.L.R. 1801 at p. 1808. Cy. 
an C.J. in Stockdale v. Hansard (1889) 9 Ad. & El. 109, holding that 
a mere resolution of Parliament did not of itself alter the law. 

12 [1964] 2 W.L.R 1801 D. 288, 1809; [1964] 2 All E.R. 785 at p. 701 A-B. 

13 §.A.L.R. (1987) A.D 

14 f. R. T. E. Latham, “ What is An Act of Sear ie ” (1989) King’s 

ounsel also Masai v. Jansen, S.A.L.R. (1986) C.P.D. 3 

15 Of. Copyright Owners Reproduction Socy. v. H.M.I. “Australia Pty., Ltd. 

pe 100 C.L.R. 597. The ‘implied repeal’’ proposition is asserted by 
H. W. R. Wade in [1955] Camb.L.J. 172 ae pp. Wh Te. 
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in the South Africa Act, the provisions of section 29 (4) of the 
Ceylon Constitution are capable of amendment by Act of Parliament 
and hence could have been inserted by Act of Parliament. It 
follows therefore that it was immaterial that the provisions of 
section 29 (4) were in the Constitution; they could have been in any 
Act of Parliament. While it is true that Bribery Commissioner v. 
Ranasinghe is not of itself an authority on similar obstacles 
imposed by itself upon a sovereign legislature, it is submitted that 
the principles are the same as those applied in the present case. 
The question is capable of arising whenever there is more than one 
method open to a sovereign legislature of enacting legislation and it 
can happen here. 
Hamsa R. Gray. 


Tae ROYAL PREROGATIVE 


Wrra a caution which may now seem prophetic a leading textbook 
on constitutional law concluded its account of De Keyser’s case by 
pointing out, “‘ that the courts were prepared to hold, had it been 
necessary, that the alleged prerogative to requisition land in time of 
war without paying compensation had not been proved.”?+ In 
Burmah Oil Company v. Lord Advocate? the House of Lords 
decided that as a general rule compensation is payable by the Crown 
to the owner of property destroyed under the royal prerogative in 
the course of war. In 1942 after the defeat of the British forces in 
Burma at the Battle of the Sittang River the General Officer 
Commanding, Burma, acting on instructions from the War Cabinet, 
ordered the destruction of the appellants’ installations. In 1949 
the sum of approximately £10,000,000 was made available ew gratia 
by the British Government for distribution among those whose 
property had been destroyed in the fighting in Burma. The 
appellants received approximately £4,685,658. Before the House 
of Lords their claims totalled £81,201,211 (plus interest for twenty 
years). The Crown argued: 


(i) that the destruction was justifiable by the defence of 
necessity, available to the ordinary citizen, giving rise to no 
right to compensation; 

(ii) that a taking—for use or destruction—under the royal 
prerogative gives rise to no right to compensation; 

(ili) if such a taking does give rise to a right to compensation, 
the destruction of the appellants’ installations was within the 
admitted exception to the general principle of “ battle 
damage ”; 

16 Wade [1950] Camb. L.J. 172 at pp. 193-194. The question is sidestepped and 
not solved by describing legislation passed by the Parliament Act procedure 
as ‘‘ delegated legislation." 

1 E. C. 8. Wade and G. G. Phillips, Constitutional Law (6th ed., 1960), p. 181. 


2 ie 2 All E.R. 848; in the Scottish courts, 1962 S.L.T. 847, 1963 8.L.T. 
61, 
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(iv) the action was barred by the Public Authorities Protection 
Act, 1898. 


A preliminary point to be settled by the House was whether the 
applicable law was Scottish or English. This question arose 
because the appellants as Scottish companies had begun litigation 
in the Court of Session. With varying degrees of certainty four of 
their lordships stated that the relevant law was English. Lord 
Hodson confined himself to saying that he did “í not understand it 
to be contended that there is a difference between the law of 
England and the law of Scotland so far as the prerogative of the 
Crown is concerned.”?* Lord Reid, Viscount Radcliffe and Lord 
Upjohn further expressed their opinion that the two laws did not 
here differ. Lord Pearce thought that ‘‘ though not necessarily 
similar in all respects on this matter, the laws of England and 
Scotland have sufficient similarity to make the consideration of 
Scots law a valuable help in ascertaining what is the law of 
England.’ Nonetheless as an appeal from Scotland the House 
of Lords has in strict theory not authoritatively settled the right 
to compensation under English law. (Their lordships’ confidence in 
the identity of Scots and English law was not shared by the author 
of a recent book on constitutional law).° 

The first of the Crown’s arguments had been rejected by the Lord 
Ordinary, Lord Kilbrandon: ‘‘ I do not have to consider exactly 
what, under the law of Scotland, a man impelled by necessity may 
do to protect his own interests though he sacrifice those of his 
neighbours. I am sure however that in February 1942, an ordinary 
citizen could not, consistently with the law of Scotland, have 
destroyed property belonging to someone else valued at £80,000,000 
and justified his action on the ground that he, the ordinary citizen, 
was entitled to act upon his private conviction that what he was 
doing was in prejudice of His Majesty’s enemies. In time of war, 
when strategical measures against world-wide enemies are in question 
the Sovereign is the judge of necessity . . . that right is properly 
called a prerogative right.” The First Division was equally 
divided, the Lord President and Lord Guthrie denying the distinction 
between prerogative acts and acts of necessity; Lord Carmont 
holding the Crown had acted under military necessity, and Lord 
Sorn prepared to so hold had it been material. However, the 


3 [1964] 2 All E.R. 848 at p. 379. 

4 Ibid. at pp. 852, 868, 395. 

5 Ibid. at p. 388. 

e J. D. B. Mitchell, Constitutional Law (1964), p. 161, n. 87. 

7 1962 S.L.T. 847 at p. 850. This passage from the Lord Ordinary’s judgment 
was criticised in [1968] P.L. 12. 

8 1968 S.L.T. 261 at pp. 270, 282, 275, 276, 279. The report refers to a 
hitherto unknown work of Dicey, The Law of Nations: see pp. 265 and 270. 
The words attributed to the learned author at p. 424 of this work are in the 
same terms as those more usually quoted from Law of the Constitution (0th 
ed., 1859), p. 424. 
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House of Lords decided by four to one that there is a clear 
distinction between the individual’s plea of necessity and the Crown’s 
prerogative powers. Lord Pearce who dealt with this point at 
length distinguished the Crown’s right to suppress riots which was 
founded on necessity from its greater rights in war.° 

Thus the main question before the House was whether the 
Crown is under an obligation to pay compensation for property 
requisitioned during war under the royal prerogative; if such a right 
existed did the facts of the instant case fall within the exception 
known as “ battle damage °”? The Lord Ordinary had held that as 
a general principle requisition required compensation; the First 
Division had recognised the principle but held that destruction of 
the installations was “‘ battle damage.” The House of Lords (Lords 
Reid, Pearce and Upjohn; Viscount Radcliffe and Lord Hodson dis- 
senting) held that compensation was payable and that (by the same 
majority) this was not an instance of battle damage. The majority 
reached its conclusion on the basis of dicta in a handful of English 
cases, the absence of contrary decisions, the views of institutional 
writers and in the face of American decisions tending the other way. 
The minority relied on the same materials to reach the opposite 
conclusion. 

Of the first group of English cases, the Case of the King’s 
Prerogative in Saltpetre and the Case of Ship Money, neither really 
supports the Crown’s case. The former recognises that bulwarks 
must be removed after the danger is over so that the owner of the 
land shall not have prejudice in his inheritance. The latter reveals 
just how widely the Crown was obliged to pay for losses sustained 
in war, e.g., horses killed in battle.t°? Of the modern cases the 
strongest in the Crown’s favour was Re a Petition of Right. 
At first instance Avory J. had recognised a prerogative right to take 
possession without compensation; this view was shared by Lord 
Cozens Hardy M.R. and Warrington L.J. in the Court of Appeal. 
Such views were obiter, the case being decided on the meaning of 
Regulation No. 2 issued under the Defence of the Realm Act, 1914. 
(Since De Keyser’s case it is impossible to regard the decision of the 
Court of Appeal on the meaning of the regulation as correct.) The 
majority in Burmah Oil regarded the views in the case on the 
royal prerogative as of little weight in the absence of full argument 
and of the knowledge of the historical research before the Lords in 
the latter case of De Keyser. Viscount Radcliffe and Lord Hodson 
maintained (with respect correctly) that nothing in De Keyser had 
overruled or contradicted the dicta expressed in the Petition of 
Right case. The majority had also to explain away the dictum of 


8 [7285] 2 AU E.R. 848 at Pp- 381-882; Lord Reid at p. 852; Lord Hodson at 
. 877; Lord Upjohn at p. 896. Viscount Radcliffe preferred the view of Lord 
rn that this was an act of military necessity. 

10 (1687) 8 8t.Tr. 825 at col. 891. 

11 [1015] 3 K.B. 649. 
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Lord Parker in The Zamora 1? fhat “ the municipal law of this 
country does not give compensation to a subject whose land or 
goods are requisitioned by the Crown.” This remark was indeed 
not part of the decision, which would have been unaffected whatever 
the municipal law of this country. Viscount Radcliffe nonetheless 
thought “ the somewhat flurried attempts made in this House in 
the De Keyser case to represent the statement as only an attributed 
quotation from what was then the recent decision in Re Petition of 
Right seem to me, with respect, not quite worthy of the subject. 
Lord Parker was delivering an opinion on behalf of a Board 
consisting of Lord Sumner, Lord Parmoor, Lord Wrenbury, Sir 
Arthur Channell and himself, of whom at least a majority must 
have agreed with the opinion; and I do not think it is the practice 
of leading judges to avow a general proposition of law, of consider- 
able constitutional importance, merely on the faith of a decision of 
another court, which does not bind them. If they had the decision 
in mind they must have been ready, as then advised, to endorse 
and accept it.” 7% Finally the dicta in Att.-Gen. v. De Keyser’s 
Royal Hotel ™ give in Lord Dunedin’s words when discussing 
earlier authorities ‘f no certain sound as to whether this right to 
take is accompanied by an obligation to make compensation to him 
whose property is taken.” With the English authorities in this state 
reliance was placed on the absence of any decision denying Crown 
liability; the minority citing the absence of case law as evidence 
that the existence of a prerogative right to take without compensation 
has always been recognised. Similarly, Viscount Radcliffe specula- 
ted that the long line of statutes guaranteeing compensation meant 
‘that it was supposed that compensation could not otherwise have 
been required as of right.” > It is, with respect, equally plausible 
to argue that such a long line of statutes shows the recognition of 
an existing right which Parliament merely regulated. This argu- 
ment was developed at length by Scott and Hildersley after the 
De Keyser case.1® 

No doubt the fact that the litigation originated in Scotland 
affected the attention paid by the House of Lords to the works of 
Grotius, Bynkershoek and De Vattel. Lord Reid thought “ their 
views about dominium eminens had been generally accepted [as 
part of Scots law].’? This approach is a little strange in the light of 
Lord Reid’s earlier remark that the relevant law was English. He 
thought English and Scots law the same and should surely have 
explained how the views of these writers had affected English law. 


13 [1964] 2 Al E.R. 348 at p. 869. 

14 [1919] 2 Ch. 197 (C.A.); [1920] A.C. 508. 

15 [1964] 2 All E.R. 348 at p. 867. 

16 L. Scott and A. Hildersley, The Case of Requisition (1920). This work is 
ated by Dr. Glanville Williams, who accepts the view that compensation 18 
payable; ‘‘ The Defence of Necessity °’ (1968) 6 C.L.P. 216 at pp. 237-281. 


12 iss 2 A.C. TT at p. 100. 
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This Lord Pearce attempted, “ Í think that in English law also 
one should give weight to their writings as showing what was the 
general view of natural justice and the practice and theory of 
monarchy.” Lord Upjohn gave to these writers “ great persuasive 
force ” on the ground that they “‘ were not purporting . . . to 
propound a general principle of international law but only to lay 
down the proper judicial concept of the municipal law of any 
civilised country.” The majority accord perhaps greater respect to 
juristic writing than is common in the English courts. In the 
ascertainment of English law, which the House admitted was its 
task, the stricter approach of Viscount Radcliffe seems preferable. 

The majority felt perhaps obliged to attach great weight to juristic 
writings in order to offset the effect of a number of decisions of the 
U.S. Supreme Court which seemed squarely contrary to the 
companies’ contentions. U.S. v. Caltex (Philippines), the most 
relevant of these, arose on facts extremely similar to those in the 
Burmah case except that the installations destroyed were in the 
Philippines. The Supreme Court held (Douglas and Black JJ. 
dissenting), reversing the Court of Claims, that no compensation 
was payable under the Fifth Amendment. The majority judgment 
distinguished taking for use from destruction. The property was 
destroyed, ‘‘ that the United States might better and sooner 
destroy the enemy. . . . No rigid rules can be laid down to distinguish 
compensable losses from non-compensable losses. Each case must 
be judged on its own facts.” In the House of Lords this decision 
was distinguished on the ground that it turned on the interpretation 
of the Fifth Amendment, and no argument had been presented with 
regard to the prerogative. Chief Justice Vinson nonetheless had 
expressed his view that the Crown could at common law destroy 
property with immunity.’® All the Law Lords, except Viscount 
Radcliffe who felt it unnecessary to decide the point, refused to 
distinguish taking for use from destruction, although Lord Pearce 
thought the distinction might be of importance in assessing 
compensation. 

Although Lord Reid had reached his decision solely in the light 
of the meaning he extracted from case law and the writers the other 
members of the House fortified themselves by reference to general 
considerations of ‘‘ policy ” and “ justice.” Lord Pearce referred 
to “ justice ”; it was “ plainly just and equitable ” that compensa- 
tion be paid; even the notion of natural justice was resurrected (or 
exhumed ?). Lord Upjohn declared his belief “in the great 
justice ° of the principle that normally the Crown should pay 


17 Lord Reid: [1964] 2 All E.R. 848 at p. 359; Lord Pearce at p. 385; Lord 
Upjohn at p. 895; Viscount Radcliffe at p. 8732. 

18 344 U.S. 149 (1052); 97 L.Ed. 157. 

18 97 L.Ed. 157 at p. 162. The decision of the Court of Claims has been force- 
fully criticised on policy grounds in 65 Harv.L.R. 693. 

20 [1964] 2 All E.R. 848 at pp. 882, 385, 881, 394. 
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compensation. Viscount Radcliffe, who had not had the advantage 
of breathing the heady air of the post-war Court of Appeal 
preferred to talk of public policy. ‘‘ It is for those who fill and 
empty the public purse to decide when, by whom, on what 
conditions and within what limitations such compensation is to be 
made available. After all, states lose wars as well as win them: 
and at the conclusion of a war that has seen massive destruction, 
whether self-inflicted through the medium of ‘ scorched earth’ 
policy or inflicted by the enemy, there may well be urgent claims 
for reconstruction priorities that make it impossible in advance to 
mortgage the public Treasury to legal claims for full individual 
compensation for such destruction as we have now to consider.” °? 
Lord Hodson pointed out that the moral claim to compensation 
varied from case to case; it was by any standard weak in the case 
of consumables doomed to fall into enemy hands.*® The minority 
view is, it is submitted, preferable. As Viscount Radcliffe pointed 
out the lack of a common law remedy does not mean the state 
should not make other provisions for compensation. The Crown 
fared no better in its claim that the destruction of the oil companies” 
property amounted to battle damage. The difficulty of defining the 
exception is obvious from the fact that the First Division had 
unanimously held that the Burmah claim fell within this exception. 
Lord Reid proposed as a test, was the damage (deliberate or 
accidental) done in the course of fighting operations? Something 
dictated by the dispositions of the opposing force? Apparently 
motive is relevant for Lord Reid says, “‘ The peculiarity of this 
case is that, although the destructions took place while the enemy 
was approaching, they were not done to hamper his advance.” * 
Similarly, Lord Pearce confined the exception to acts done in 
battle or by a retreating army for the purposes of its survival; 
the exception did not cover ‘‘ more general damage done with a 
view to weakening or depriving the enemy in the not immediate 
future. When the motive of destruction is a deliberate long-term 
strategy then, unless it be shown by the Crown that the damage 
has also an impact and importance for the purpose of the battle 
and would have been done for that purpose in any event, the 
subject is entitled to compensation.» Lord Upjohn thought the 
destruction was ‘“‘ done by way of precaution in the general 
prosecution of the overall strategy.. It was not done in the heat of 
battle.2* Obviously the approach of the First Division (that the loss 
was not compensatable because it was “ intimately tied up with 
the actual fighting,” ‘‘ in the course of military operations (albeit 


21 Ibid: at p. 898. 
22 Ibid. at p. 876. 
28 Ibid. at p. 880. 
24 Ibid. at p. 960. 
25 Ibid. at p. 894. 
26 Ibid. at p. 889. 
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prolonged) . . . necessary when following on the defeat of British 
arms,” ‘a necessary incident of military operations ” *') has its 
difficulties—in particular would any destruction by the Crown 
not come within the definition—but even more so is this true 
of the approach of the House of Lords. What evidence will be 
admissible to show motive? An act may be done in the heat of 
battle in Lord Upjohn’s words to hamper the enemy’s advance in 
Lord Reid’s words yet be such as would not have been done but for 
the existence of a long-term plan. 

Their lordships declined to indicate the principles by which 
compensation is to be assessed. Lord Kilbrandon at first instance 
had mordantly remarked, ‘* Although the principles of the common 
law direct me to decide that this case falls on that side of the line 
which means that compensation is payable my decision says nothing 
as to the value of such right to compensation . . . the consequences 
of falling on one side of the line or the other, though dramatic in 
law, may not be particularly important in the end.” 7* Both sides 
agreed the destruction was lawful.2° What are the common law 
principles for assessing not damages for a tort or breach of contract 
but compensation for a lawful act? What is the value of an 
installation about to fall into enemy hands? If it had done so the 
Crown could have destroyed it by bombing without incurring any 
liability at all. In 1942 the companies might have found difficulty 
in selling the installation. Are Hadley v. Bawendale, Re Polemis, 
The Wagon Mound, et al., about to enter the field of constitutional 
law? Does the Crown incur any liability to third parties where, for 
example, as a result of confiscation of property belonging to A he 
is unable to fulfil his contractual obligations towards B? Although 
A is not liable to B, can B seek compensation from the Crown? 
In Re Shipton, Anderson & Company and Harrison Brothers *° 
the King’s Bench Division held a seller not liable for failure to 
deliver corn which had been requisitioned by the Crown. Darling 
J. observed, ‘‘ The subject-matter of this contract has been seized 
by the state acting for the general good. Salus populi suprema lew 
is a good maxim, and the enforcement of that essential law gives no 
right of action to whomsoever may be injured by it.’ 3t This 
dictum was not brought to the attention of the House of Lords. 
The decision on the claim by the oil companies means that a right 
of action is given to some people injured by ‘‘ the enforcement of 
that essential law ’’; to how many others may not an action be 
given? Can the Crown claim contribution from the oil companies 
àT 1963 S.L.T. 261 at pp. ee 275, 285. 

28 1962 8.L.T. 347 at p. 
39 The concept of a aed act giving ea to compensation did not occur to 

ite eu reme Court in Juragua Iron Co, U.S. 312 U.8. 207 (1909), At a 

en the jurisdiction of the Court of Claims did not extend to’ actions 
in oe the Supreme Court held that dpntrukion of property by the state ın 
war 18 an act ‘‘ sounding in tort.’ 


Si rte 8 K.B. 676. 
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that benefited from the weakening of a trade rival? Can the 
Crown set off against the Burmah companies’ claims extra profits 
made by the companies, if any, as a result of the war? 

Finally what the Lord Ordinary had called ‘‘ the swan song of 
that never very highly regarded statute,” a claim based on the 
Public Authorities Protection Act, 1898, s. 1, failed on the ground 
that the statute had no application to lawful acts. On this point 
the House was happy to adopt the reasoning of the Scottish 
courts.®? 

In a case such as the Burmah case where the authorities are far 
from being decisive one way or the other a matter of some 
importance is, or should be, the location of the burden of proof and 
the existence of any presumptions. Since the taking was admitted 
to be lawful the only question was as to the obligation to pay 
compensation. At first instance Lord Kilbrandon had argued that, 
“ If such an intention [to requisition without compensation] ought 
not to be imputed to the legislature still less ought it to be readily 
accepted as being among the prerogative powers.” ° The only 
member of the House to deal with this point was Lord Hodson 
who denied that this principle was applicable to the prerogative 
when in a state of emergency, ‘f Arms impose silence on the 
Laws.” * With respect the approach of the Lord Ordinary is to be 
preferred. The right of the courts to determine the extent of the 
prerogative involves surely a burden on the Crown to prove the 
existence of a right which it claims. 

Dicey objected that the only fault with Blackstone’s description 
of the powers of the King was that it was utterly false. The same 
criticism must be made of any attempt to regard the Burmah Ow 
case as the final triumph of the courts over the Crown. The reality 
is that the prerogative now belongs to the government of the day. 
Modern governments are no more prepared than the Stuart kings 
to lose their powers. They differ from the Stuarts in their power 
to resist any attempt to curtail their powers. In the course of the 
present litigation, for example, the Deputy Treasury Solicitor 
wrote to the oil companies informing them that in the Government’s 
view their claim was unfounded in law. Should, however, the 
courts uphold the claim, legislation would be introduced to indem- 
nify the Government. Comment enough on this use of the iron 
fist in the iron glove is to be found at the conclusion of the Lord 
Ordinary’s judgment. 

Even if the law is not changed the practical importance of the 
decision is open to doubt because “in modern times the Crown 
relies in time of war and other grave emergency on statutory 


82 [1964] 2 All E.R. 348 at pp. 362, 876, 381, 895, 400. 

23 [1962] 8.L.T. 847 at p. 855. 

34 [1964] 2 All E.R. 348 at p. 879. 

85 Op. cit., p. 9. 

86 [1962] 8.L.T. 847 at p. 857; [1963] S.L.T. 261 at pp. 274, 276. 
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powers.” *™ The Burmah case will’ give it added incentive to do so. 
It creates more problems than it solves. Liability to third parties 
in connection with contracts had already been mentioned for 
example. But what if the Crown in the exercise of its discretion 
refuses to defend installations from enemy capture? Is it liable to 
pay compensation? Whatever the answer it is not enough to say 
after the Burmah Oil case that the discretion of the Crown cannot 
be questioned ** and the abandonment was lawful. 


PAUL JACKSON. 


D.P.P. v. Smrra REVISITED 


Hardy v. Motor Insurers’ Bureau + is chiefly important because it 
decides that the liability of the Motor Insurers’ Bureau is not removed 
because the driving which gives rise to it was an intentional criminal 
act. It is also of interest for the discussion in it by Lord Denning 
and Pearson L.J. of D.P.P. v. Smith.? The facts of Hardy’s case 
were that an uninsured driver, whose liability the Motor Insurers’ 
Bureau was being asked to meet after judgment had been obtained 
against him by the plaintiff, had been stopped by the plaintiff 
whilst leaving premises at which the plaintiff was chief security 
officer. The driver drove off with the plaintiff hanging on to the 
vehicle. He eventually fell off and was injured. These facts were 
strikingly like those of D.P.P. v. Smith, and in deciding the nature 
of the driver’s crime, and whether it was intentional, Lord Denning 
and Pearson L.J. discussed the reasonable man test of intention 
stated by the House of Lords in D.P.P. v. Smith. 

It is submitted that this discussion was strictly speaking obiter. 
First, there is a distinction between crimes like murder and those 
in which a specific intent is required.* Examples of the latter are 
doing an act likely to assist the enemy with intent to assist the 
enemy (R. v. Steane*), and causing grievous bodily harm with 
intent to do grievous bodily harm contrary to section 18 of the Offences 
against the Person Act, 1861. Lord Denning considered that the 
latter was the driver’s crime in Hardy v. Motor Insurers’ Bureau." 
Secondly, both Lord Denning and Pearson L.J. considered that the 
driver did actually intend to injure the plaintiff. It was therefore 
not actually necessary to inquire whether the law would impute to 
him such an intent even if he said he did not have it. Pearson L.J. 
said: 

237 O. Hood Phillips, Constitutional and Administrative Law (8rd ed., 1962), 


5 Bhangier v. D.P.P. [1984] A.C. 768. 
> Foei 8 W.L R. 488; [1964] 2 All E.R. 742. 
961] A.C. 290. 
3 Cross, “The Need for a Re-definition of Murder’’ [1960] Crim.L.R. 728 
at pp. 789-740. 
« [1947] K.B. 997. 
1964] 8 W.L.R. 483 at p. 440. 
+d. at pp. 440, 448. 
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c In the present case the inference from the act is so clear and 
certain as to be decisive, and might well have rendered any 
subjective evidence to the contrary manifestly worthless, but 
there is not in fact any such subjective evidence. It is, there- 
fore, to be concluded that Phillips [the driver] injured the 
plaintiff by an intentional criminal act.” 7 


These and other remarks of his lordship remind one that in 
many cases the difference between the subjective and objective tests 
of intent is in the end irrelevant because even if the accused says 
he did not intend, e.g., to injure or kill, he will not be believed. 

In R. v. Steane (supra) the Court of Criminal Appeal decided 
that it was not sufficient for the prosecution to prove that the 
natural consequence of the accused’s acts was to assist the enemy. 
It must be proved that he mtended them to do so, and he could 
raise a reasonable doubt about this by saying that he acted under 
duress and to save his wife and children. In Hardy v. Motor 
Insurers’ Bureau Pearson L.J. said: 


“ Phillips had an intention to injure the plaintiff, even though 
his primary object was to escape. In the situation in which 
he was and in the situation as it developed, he could not start 
and continue his escape without almost certainly causing injury 
to the plaintiff. His intention was nevertheless to make his 
escape, injuring the plaintiff if need be. That was a criminal 
intention.’ 8 


Unlike the Court of Criminal Appeal in R. v. Steane, Lord Denning 
and Pearson L.J. considered that the criminal intent accompanied 
a non-criminal purpose and was not displaced by it. 

Both their lordships, and, semble, Diplock L.J.,° maintain the 
view, previously stated by Lord Denning in a lecture before the 
Hebrew University of Jerusalem in 1961, that the decision of 
the House of Lords in Smith’s case does not require the jury in a 
murder trial always to ignore the accused’s evidence concerning his 
intention at the time of the killing if he says that he did not intend 
to kill or cause serious bodily harm. In other words, their lordships 
maintain that the test of intention in murder is subjective. This 
view is supported by pointing out that the crucial passage in the 
House of Lords judgment is preceded by, and, it is argued, must be 
read subject to, the phrase ‘‘ in such a case as the present ’’; “* that 
is, a case where the driver of a motor car is determined to escape 
from lawful apprehension or detention; and, for this purpose, aims 
his vehicle at a lawful citizen who stands in his way.” 1° With 
respect, it is difficult to understand this argument since the phrase 
in question relates not to the accused’s state of mind in relation to 


7 Ibid. at p. 445. ‘ 

8 Ibid. at p. 448: Lord Denning M.R. took the same view: tbid. at p. 440. 
® Ibid. at p. 450. í 

10 Ibid. at p. 440 per Lord Denning M.R. 
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the killing but to the initial “ act-aiming.’? It is conceded that the 
House of Lords judgment requires one to consider the accused’s 
actual state of mind in relation to the latter, in the sense that there 
must be an intentional assault. But, with respect, the judgment 
unequivocally and with no limitation to “a case such as the 
present ° excludes consideration of the accused’s state of mind in 
relation to the actual killing. 
At the risk of repetition ad nauseam it is worth quoting part of 
the crucial passage: 
“ The jury must, of course, in such a case as the present make 
up their minds on the evidence whether the accused was unlaw- 
fully and voluntarily doing something to someone. The 
unlawful and voluntary act must clearly be aimed at someone 
in order to eliminate cases of negligence or of careless or 
dangerous driving. Once, however, the jury are satisfied as to 
that, it matters not what the accused in fact contemplated as 
the probable result or whether he ever contemplated at 
all, .. 


Rgd 12 


Two further, minor, obstacles seem, with respect, to be in the 
way of the view of Lord Denning and Pearson L.J. First, a 
passage in the House of Lords judgment expressly rejects a sub- 
jective approach.!®. This occurs just before the phrase on which 
their lordships rely. Secondly, in the paragraph immediately 
following that in which this phrase appears, the House of Lords 
judgment quotes * with approval a passage from Holmes, The 
Common Law, part of which seems inconsistent with the subjective 
approach : 

‘* If the known present state of things is such that the act done 
will very Seny cause death, and the probability is a matter 
of common kods ledge, one who does the act, knowing the 
present state of things, is guilty of murder, and the law will 
not inquire whether he did actually foresee the consequences or 
not. The test of foresight is not what this very criminal 
foresaw, but what a man of reasonable prudence would have 
foreseen.” 


The view that D.P.P. v. Smith establishes an objective test of 
intention in murder seems to be supported by dicta in R. v. 
Grimwood and R. v. Sharmpal Singh, and it is difficult to see 
what weight a criminal court must attach to the views of Lord 
Denning and Pearson L.J. in Hardy v. Motor Insurers’ Bureau, 


11 Williams, ve Constructive Malice Revived” (1960) 28 M L.R. 605 at p. 606; 

Cross, ‘' The Need for a Re-definition of Murder’’ [1960] Cnm.L.R. 728 at 
784; Desch, '' Negligent Murder '” ea 26 M.L.R. 660 at.p. 670. 

12 PpP. v. Smith [1961] A.C. 290 at 827; 

13 Ibid. at p. Be 

14 Ibid. at p 

15 Pe} AN ER. 985 at p. 286 (C.C.A.), and [1962] A.C. 188-at pp. 196-197 

oe For 8 Guscuaston ot gnes dicta, Bee Desch, op- cit. at 
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even assuming that they were not obiter. It seems that the Court 
of Criminal Appeal is bound by its own previous decision, despite 
a subsequent contrary decision of the Court of Appeal, and that 
the original Court of Criminal Appeal decision can only be overruled 
by the House of Lords.** If that is so, in a sense a fortiori, a 
criminal court would not, it is submitted, be bound by these views 
of Lord Denning and Pearson L.J. What is the correct interpre- 
tation of the House of Lords judgment in D.P.P. v. Smith, and the 
interpretation which a criminal court is therefore bound to follow, is a 
question which has been sufficiently canvassed already.*" 


S. C. DESCH. 


Tur Basis OF THE EASEMENT OF NECESSITY 


Tur Court of Appeal decided in Wong v. Beaumont Property Trust, 
Ltd.1 that the successor in title of a lessee of a restaurant could 
validly claim an easement of necessity against the lessor (a successor 
in title of the grantor of the lease) to fix a ventilation duct for the 
restaurant kitchen to a wall on a part of the premises not included 
in the leave. The original lease had contained covenants by the 
lessee to develop the premises as a restaurant, to control and 
eliminate smells and to comply with the current Health Regulations. 
A ventilation duct was imperative if the authorities were to allow 
the restaurant to continue trading. 

Denning M.R. said in his judgment * that as the parties to the 
case were not the original parties to the lease there was no privity 
of contract between them and that any right to fix the duct must be 
an easement. It is suggested that the fundamental reason why no 
question of enforceability of a covenant between successors in title 
could arise in this case is that the lease contained no covenant to 
erect and permit the erection of a ventilation duct. That is why 
the court had to seek another solution. 

Lord Denning said that here the court must look in particular 
for an easement of necessity.2 He quoted Lord Parker in Pwllbach 
Colliery Co., Ltd. v. Waddington * who said that the law will readily 
imply the grant or reservation of such easements as may be necessary 
to give effect to the common intention of the parties. He then 
quoted ‘* Rolle’s Abridgment ” 5 which says that if a man conveys 
a field which is totally enclosed by his other land the grantee will 
obtain a right of way to the field over the other Jand, since he 
could not otherwise have any benefit from his grant. It is 


18 Cross, Precedent in English Law, pp. 118-114. 
17 See Desch, op. cit. and the authorities there cited. 
1 [1964] 2 W.L.R. 1325; [1964] 2 All E.R. 119. 

2 [1964] 2 All H.R. 119 at p. 122. 

3 Ibid. at p. 122. 

4 [1015] A.C. 684 at p. 646. 

5 Title Graunts (Z), pl. 17, Vol. 2, p. 60. 
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suggested that the proposition relates to implied easements—those 
arising out of common intention of the parties—and the example 
is of an easement of necessity, which is not based on common 
intention. The traditional view of the basis of an easement of 
necessity has been that it is not spelled out from common intention 
but is imposed by law from considerations of public policy.° The 
court nowhere mentioned public policy but found abundant common 
intention.’ It is certainly arguable that there is no reason to have 
a separate doctrine of easements based on public policy since in 
every case of this nature common intention can be discovered. For 
example, the parties to a grant of a land-locked field must have 
intended that the grantee could cultivate his field. It is suggested 
that this case has, without saying so directly, eliminated the test 
of public policy as founding the claim and made the test of common 
intention the basis of all claims. If this is so, how the court would 
resolve the unlikely case (a helicopter site?) where parties to a grant 
of a land-locked field expressly agreed there should be no right of 
way to it, presents an interesting problem. 

The writer has found no previous case of “ public policy ” 
easements of necessity except in relation to rights of way.® 

It is suggested that the case could readily have been decided on 
a different ground entirely, that there was here no easement but a 
right in the nature of an easement under the doctrine of non- 
derogation from grant. If a grant is made for a particular purpose 
the lessor will be restrained from so using his land as to impede 
the purpose of the grant.® This obligation binds successors in title; 
in Cable v. Bryant (not cited in Wong’s case) Neville J. said that 
the doctrine was a rule of law and its obligation applied to a person 
deriving title under the grantor in the same way as it applied to 
the grantor himself.° It is therefore suggested that the right claimed 
was fully conferred under the doctrine of non-derogation. 

In view of the question of the “ public policy ” easement it is 
regretted that leave to appeal to the House of Lords was refused. 


H. W. Wrewson. 


JaisH WARRANTS: A POSTSCRIPT 


Tre issues raised by the case of R. v. Metropolitan Police Commis- 
sioner, ex parte Hammond 1 have been fully discussed in an earlier 


6 In Dutton v. Tayler (1700) 2 Lut. 1487 at p. 1489 ıt was said that the way 
of necessity was granted go that land might not he uncultivated ‘‘ car il est 
fast apparent par le Plea, que est chemin de necessity, et est pro bono publico 

ue la terre ne sera occupy.” 

7 Denning M.R. [1984] 2 All E.R. 119 at p. 123. Pearson L.J. at p. 124. 
Salmon L.J. at p. 125. 

8 Although Pearson L.J. said at p. 124 “this case affords a good example of 


an easement of necessity. Good, but eat 
9 Harmer v. Jumbil (Nsgeria) Tin Areas, Ltd. [1921] 1 Ch. 200, per Younger 
L.J. at p. 227 10 [1608] 1 Ch. 259 at p. 264. 


P i 
1 [1964] 3 W.L.R. 1; [1964] 2 All E.R. 772; reported earlier at [1964] 2 
W.L.R. 777; [1964] 1 All E.R. 821 and noted ın (1964) 27 M.L.R. 468. 
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number of this journal. Here it is necessary only to add a few 
words in the light of the Commissioner’s unsuccessful appeal to the 
House of Lords. 

Of the three grounds given by the lower court for its judgment 
only one was accepted by their lordships, namely, that the warrant 
on which Mr. Hammond was arrested was formally invalid. The 
Petty Sessions (Ireland) Act, 1851 (14 & 15 Vict. c. 98) required the 
signature of an officer of the Royal Irish Constabulary; such signa- 
ture was lacking and no English legislation had provided for the 
recognition of the signature of an officer of the Garda Gíochána.? 
In a note in the previous number of this journal the writer had 
suggested that this formal difficulty could be circumvented by 
following the provisions of section 12 of the Indictable Offences 
Act, 1848 (11 & 12 Vict. c. 42). This suggestion must now be 
regarded as ill-founded in the light of the view of the House that 
although the 1851 Act does not purport to affect section 12 of the 
earlier Act the two statutes must be read together; the procedural 
requirements of the latter Act could not be ‘ quietly ignored.” ® 

On the necessity of the magistrate being satisfied of the existence 
of a prima facie case against the alleged offender, Lord Morris 
thought it unnecessary to express a final opinion: “ It may be 
that the duties of the magistrate are no more than ministerial.” 4 
Lord Hodson thought: ‘ There can be no doubt that... the 
magistrate was performing a merely ministerial act ° and was not 
under a duty to ascertain the existence of a prima facie case.’ 

Nor did the House agree that an escape was necessary before a 
warrant could be backed under the statutes. The language is in the 
words of Lord Morris ‘‘ very wide.” $ 

Cases of extradition between England and Ireland are far from 
rare; Lord Reid referred to an average over the last few years of 
nearly one hundred cases per year. In his lordship’s words as a 
result of Hammond, ‘‘ it will be necessary to give urgent consider- 
ation to the whole matter of sending accused persons from this 
country to the Republic of Ireland.” Talks have, indeed, already 
taken place between officials of the Home Office and the Irish 
Ministry of Justice.’ PauL Jackson. 


PRINCIPLES UNDERLYING MASSIVE AWARDS FOR PERSONAL INJURIES 


OnE of the problems in personal injury cases, particularly with jury 
trial, is the lack of explicit principle underlying the measure of 


2 Lord Morris (with whom Lords Reid, Pearce and Donovan concurred) [1964] 

8 W.L.R. 1 at pp. 11, 12; [1964] 2 All E.R. 772 at P. 779; Lord Hodson 
964] 8 W.L.R. 1 at p. 16; [1964] 2 All B.R. 772 at p. 784. 

3 Lord Morns [1964] 8 W.L.R. 1 at pp. 9, 12; [1964] 2 All E.R. 772 at p. 780; 
Lord Hodson [2964] 8 W.L.R. 1 at p. 17; poes] 2 All E.R. 772 at p. 788. 

4 [1964] 3 W.L.R. 1 at p. 15; [1964] 2 All E.R. T72 at p. 782. 

5 [1964] 8 W.L.R. 1 at p. 17; [1964] 2 All E.R. 772 at p. 788. 

e [1964] 8 W.L.R. 1 at p. 14; [1964] 2 All E.R. 772 at p. 782. 

1 tish Times, June 27, 1964. 
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damages. Recently there have been several cases on massive awards 
in which appellate courts have attempted to lay down some guide 
lines, but even these have not in general faced up to the essential 
problem, namely, what is the criterion by which the sum of damages 
is to be assessed? This thought is provoked again by the decision 
of the Court of Appeal in Warren v. King + side by side with which 
is now reported Morey v. Woodfield.? 

In Morey v. Woodfield the Court of Appeal declined to interfere 
with the award by a jury of £50,000 to a girl of twelve totally 
paralysed from the neck downwards. In Warren v. King, in the 
case of a girl of sixteen very similarly injured, the court ordered a 
new trial where the jury had again awarded £50,000, because of 
specific errors in the judge’s summing-up; nevertheless it was clear 
that, had it not been for these errors, a jury could still, properly 
directed, have awarded £50,000 and the Court of Appeal would not 
have interfered. (Sellers L.J. said specifically that he thought that 
this sum was excessive by about £15,000 or £20,000, but not how he 
arrived at these figures.*), The defects in the summing-up were as 
follows: (1) the jury were left with too sanguine a view of the prospec- 
tive duration of the patient’s life; (2) nowhere in the summing-up was 
there any reference to the jury’s duty to be moderate in its award; 
(8) there was an inadequate explanation of the amount by which 
the capital sum should be discounted because it [is] grven now to 
represent maintenance over a number of years.* On these grounds 
a new trial was ordered on the issue of damages alone. 

One of the interesting things in Warren v. King was the express 
recognition by Sellers L.J. of a “ conventional measure of damages 
which the courts have accepted and generally applied’; or as 
Ormerod L.J. put it in Scott v. Musial, “a general idea of the 
damages which are being awarded day by day by the courts in cases of 
this kind.” This however is no true criterion; it may be no more 
than communis error facit jus and indeed Sellers L.J. practically 
admits that his feeling that £50,000 was too much, was intuitive 
rather than anything else. The question is whether a standard 
can be devised more concrete than judicial instinct. 

The starting point is of course compensation, and Harman L.J., 
in what is (if one may respectfully say so) a valuable and ilumina- 
ting judgment, says: “‘ The remedy should not be called damages, 
for that connotes restitutio in integrum, a thing patently impossible 
when a man has lost a leg or a girl has her spinal cord severed—but 
‘compensation.’ °? © This reflects the dicta of Lord Morris in 


1 [1964] 1 W.L.R. 1; [1968] 3 All E.R. 521 (C.A.). 
2 [1964] 1 W.L.R. 16n; [1968] 3 All E.R. 533 (C.A.). 
8 [1964] 1 W.L.R. 1 at p. 3; [1963] 8 All E.R. 521 at p. 623 D. 
4 [1964] 1 W.L.R. 1 at pp. 11-13; [1963] 3 All E.R. 621 at p. 529, per 
arman L.J. 
5 [1959] 2 Q.B. 429 at pp. 442—443. 
[1964] 1 W.L.R. 1 at p. 9; [1963] 8 All E.R. 52L at p. 528 BC. 
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H. West & Son, Ltd. v. Shephard 7 where he refers to “ the impos- 
sibility of equating money with human suffering or personal 
deprivations. . . . Money cannot renew a physical frame that has 
been .. . shattered. All that judges and courts can do is to award 
sums which must be regarded as giving reasonable compensation.” ® 

In some respects, compensation for gross physical injury, bls 
the loss of a leg, can be calculated without difficulty. ‘ First [the 
deprivation] may result in loss of earnings and they can be 
calculated. Secondly, it may put the victim to expense in that he 
has to pay others for doing what he formerly did himself; and this 
also can be calculated. Thirdly, it produces loss of enjoyment, loss 
of amenities as it is sometimes called, a diminution in the full 
pleasure of living. This is incalculable and at large.” ° It is this in- 
calculable sum which judges and juries are called upon to calculate. 

Leaving aside the imponderables peculiarly associated with jury 
trial, the actual awards for loss of amenities may be expressed 
graphically as a curve. To begin with, as the injuries grow greater 
and the deprivations more serious the measure of damages rises cor- 
respondingly, until it reaches its ceiling at about £50,000 in the Morey 
v. Woodfield *° type of case. (The report does not show whether 
the £50,000 was apportioned in any way, and it may be assumed 
that the whole of this sum was for loss of amenity.) Beyond this, 
it seems impossible to conceive further injuries which the victim 
can sustain and survive, conscious of the loss, and further injuries 
result in the case becoming a “ total wreck ”? case of the Wise v. 
Kaye “© type. This involves a sharp fall in the quantum of damages, 
and the greater the damage the greater the fall in the amount 
recoverable. H. West & Son, Lid. v. Shephard *: £17,500, Wise v. 
Kaye ™ (where the victim was totally unconscious): £15,000. 
Finally there is the case where the victim dies, and here the 
damages for loss of amenity (here usually called “ loss of expecta- 
tion of life ”) come right down to a nominal sum of the order of £500 
or less.™ 

As is well known, the awards in the “ total wreck ” cases have 
given rise to significant dissent. The dissents of Lords Reid and 
Devlin in H. West & Son, Ltd. v. Shephard 15 besides seriously 
diminishing the authority of the case illustrate the two principles of 
award of damages which are in conflict in this type of case. Put 


7 [1064] A.O. 826; [1963] 2 All E.R. 625 (H.L.). 

8 [1964] A.C. 826 at pp. 845-846; [1968] 3 All E.R. 625 at p. 681 D. 

9 [1964] A.C. 826 at p. 854; [1968] 2 All E.R. 625 at p. 686 G-H, per Lord 
0 





lin. 1 1 W.L.R. 16n; [1968] 8 All E.R. 533. 

11 [1962] 1 Q.B. 688; paoa 1 All E.R. 267 (C.A.). 

12 [1964] A.C. 826; [1963] 2 All E.R. 625. 

13 [1962] 1 Q.B. 688; [1062] 1 All E.R. 287. 

14 Benham v. Gambling [1941] A.C. 157; [1941] 1 All E.R. 7 (E.L.). 

15 os) A.C. 826 at pp. 840-348 (Lord Red), at pp. 853-868 (Lord Devlin); 
1963] 2 All E.R. 625 at pp. 628-680, 686-643. Cf. also the dissent of 
iplock L.J. in Wise v. Kaye [1962] 1 Q.B. 688 at pp. 663-676; [1962] 1 

All E.R. 257 at pp. 270-278. 
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shortly, they represent objective and subjective approaches to the 
question of loss of amenity. The subjective approach is, so to speak, 
the approach from the beginning of the graphical curve and proceeds 
from the assumption that (subject to modifications in the interests 
of fairness ” for the defendant 1°) the greater the loss, the greater 
the damages or compensation. The objective approach takes 
account of the circumstance that, whatever the loss of amenity, 
there is a limit to the amount of money which can benefit the 
injured person and that this should be the absolute ceiling figure 
of damages.?” 

Warren v. King is interesting in that the judgments appear to 
be attempting a compromise between the two approaches. Sellers 
L.J. says “ damages must be reasonable *”’—by which he appears to 
mean “ not too high ” 18 and similarly Pearson L.J., ‘‘ a moderate 
sum reasonable as between the parties.” 1° It is only Harman L.J. 
who tries to convert these generalisations into terms of cash. He 
says,” “ The first element in assessing such compensation is not to 
add up items such as loss of pleasures, of earnings, of marriage 
prospects, of children and so on,*t but to consider the matter from 
the other side, what can be done to alleviate the disaster to the 
victim, what will it cost to enable her to live as tolerably as may be 
in the circumstances. This will involve first an estimate of her 
expectation of life, and next to estimate the cost of such help as 
she needs. . . . With these two figures estimated the jury will have 
at least signposts on the way.... A jury uninstructed may remem- 
ber that £1,000 invested at 5 per cent. will produce £50 per annum, 
but if they wish to provide the victim with (say) £1,000 per 
annum, are likely to calculate the capital sum required to do that. 
A more elaborate calculation they cannot be expected to make, but 
that figure will be wholly erroneous, for it will leave the capital 
intact at the end of the period, say ten years. Any representative 
of an insurance company could provide the right figure. Why 
should not this help be given?” ** His Lordship would also add 
a factor for pain and suffering. 

The question then arises whether loss of earnings should be 
added also. Although Lord Devlin in H. West & Son, Ltd. v. 


18 Per Harman L.J. [1964] 1 W.L.R. 1 at p. 10; [1968] 3 All E.R. 621 at 
p. 520 H. ‘Far’ is hus lordahip’s word; but why should it be ‘‘ unfair” 
to the defendant to have to give total compensation to the plaintiff—especially 
if the defendant 1s insured? Cf. also Sellers L.J. [1964] 1 W.L.R. 1 at 
. 8; [1908] 8 All E.R. 521 at p. 527 C. 
Por Lord Devlin in H. West ¢ Son, Ltd. v. Shephard [ool A.C. 326 at 
p. 857. Cf. also Windeyer J. in Teubner v. Humble (1968) 86 A.L.J.R. 362 
(H.C. of A.) and the case of Sherwan v. Sellars [1963] Q.W.N. 28 (S.C. of 
Queensland). 
1964] 1 W.L.R. 1 at p. 8; [1968] 8 All E.R. 521 at p. 527 B. 
964] 1 W.L.R. 1 at p. 14; [1968] 3 All E.R. 521 at p. 681 I. 
19641 1 W.L.R. 1 at pp. 10-11; [1963] 8 All E.R. 621 at p. 528 1-529 C. 
f. Pearce L.J. in Morey v. Woodfield J205] 1 W.L.R. 16 at p. 20, lines 
80-48; [1968] 3 All E.R. 586 F. See also Street, Principles of the Law of 
Damages. p. 68. nn. 89-95. 22 Cf, Street, op. cit., pp. 185-187. 
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Shephard * suggested three bases of calculation of damages, the 
first two of which are objective and the third (saving Harman L.J.) 
subjective, it is implicit in the passage just quoted from the 
judgment of Harman L.J. in Warren v. King ** that these bases, 
if not alternative, at least overlap to a very considerable degree. 
Harman L.J. would treat the substantial element in loss of amenity 
as the cost in doing for the patient what he cannot now for himself, 
the items for pain and suffering and loss of expectation of life 
being relatively small; and by the same token, the cost of providing 
for the patient is to some extent in lieu of the wages or salary which 
the patient would, but for his injury, have earned. At all events, 
in the light of the injunctions of the Court of Appeal for modera- 
tion in damages, it now seems unlikely that the three heads 
of damage will be cumulative; it is much more probable that a 
judge will select one of these heads as basic and, without explicitly 
apportioning the damages, add more or less nominal sums for the 
others, if relevant. 

If the “ actuarial ° approach of Harman L.J. finds general 
acceptance this will greatly simplify the tasks of juries and the 
judges who have to direct them. Already damages under the Fatal 
Accidents Acts are computed on a fairly precise arithmetical basis 2° 
and even if there is a jury, the jury must conform very closely to 
this judicial standard.?7 But as long as the verdict of a properly 
directed jury is sacrosanct, Justice will tend to hold a cornucopia 
in jury cases and appellate courts will be unable to intervene in any 
but cases of wholly irrational generosity or parsimony. 

Two questions remain however. It is well known that, where 
an injured person has died, damages under the Fatal Accidents Acts 
and the Law Reform Act are substantially lower than the damages 
awarded to a living plaintiff. In the case of actions under the Fatal 
Accidents Acts, the basis of damages is the loss to the family 
instead of the loss to the deceased himself; in actions under the 
Law Reform Act the measure of damages is generally little more than 
nominal since the events have shown the actuality of what in the 
case of a living plaintiff would be speculative and since the injured 
party cannot himself benefit personally from the damages. What 
then if the injured party dies after an interval? Clearly, if this 
happens before trial, the cause of action as well as the basis of 
damages is changed. What if the plaintiff recovers damages in the 
instance court but dies while the appeal is pending? In this case, 
damages will be drastically reduced by the appellate court and will 


23 [1964] A.C. 826 at p. 864; [1963] 2 All H.R. 625 at p. 686 G-H; p. 724, 
above. 

24 nee!) 1 W.L.R. 1 at pp. 10-11; [1963] 8 All E.R. 621 at pp. 528 1-629 C. 

25 Street, op. cit., p. 185, para. 1. 

26 The loous classicus 13 m the speech of Lord Wright in Dames v. Powell 
Duffryn Associated Collsertes [1942] A.C. 601 at p. 617; [1942] 1 All E.R. 
657 at p. 665 (H.L.). 

27 e.g., Le Bagge v. Buses, Ltd. [1958] N.Z.L.R. 680 (C.A.) (N.Z.). 
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now comprise the loss actually sustained by the deceased during his 
lifetime plus the loss sustained by his estate.?® Is it right that the 
plaintiff’s failure to survive while the action gets through the House 
of Lords should have the effect in part of exonerating the defendant? 
It is submitted that the state of affairs relevant to damages at the 
date of the trial should be conclusive on questions of measure of 
damages, otherwise there would be almost an inducement to appeal 
in the hope that the plaintiff would die pendente lite. For example, 
what would have been the measure of damages in the House of 
Lords in Wise v. Kaye ?° once the plaintiff had died? 

The second question follows from this. Where the plaintiff 
is alive, however tenuously, damages are assessed on the basis of 
his loss and his needs. Now the worse he is injured beyond a certain 
point, the lower come his damages. In a ‘c total wreck ” case, is 
there not a case for considering the loss to the family also? So far, 
in the “ total wreck’? cases, the injured person has not left 
dependants *°; but sooner or later there will be such a case and 
there will.have to be some kind of recognition of the needs of the 
family upon whom much of the burden actually falls. It may be 
that this could be done by way of separate action or by increasing 
the injured party’s damages, e.g., by adding in a substantial sum 
for prospective loss of earnings ** as well as loss of amenity. It is 
submitted that the question of assessment of damages in such a case 
on a basis similar to that adopted in a Fatal Accidents Acts action 
should be seriously considered, if this field of law is to be 
rationalised—as we may now hope. Hamsun R. Gray. 


A New RULE FoR RECOGNITION oF FOREIGN Divorces? 


Tur Ontario Court of Appeal? in Schwebel v. Ungar? had to 
consider whether a marriage would be valid if one party had 


28 Cf. Curwen v. James it hee W.L.R. 748; [1965} 2 All E.R. 619 (C.A.); 
Remoke v. Gray [1964] 1 W.L.R. 882; [1964] 2 All E.R. 687 (C.A.) (where 
the factor affecting damages under the Fatal Accidents Acts was the widow’s 
remarriage—in the first case between the tral and the appeal). Cf. Lord 
Devlin ın H. West & Son, Ltd. v. Shephard [1964] A.C. 826 at p. 362; 

1968] 2 All E.R. 625 at p. 641 D-E. 

29 ees} 1 Q.B. 688; [1962] 1 All E.R. 267 (C.A.). 

80 ¢.g., Oliver v. Ashman [1962] 2 Q.B. 210; [1961] 8 All E.R. 677 (C.A.) 
(infant child aged 20 months); Wise v. Kaye [1962] 1 Q.B. 688; [1962] 1 
All E.R. 257 (young unmarned woman aged 20 without dependants); Teubner 
v. Humble (1963) 86 A.U.J.R. 862 (bachelor aged 57 without dependants) ; 
H. West ¢ Son, Ltd. v. Shephard peg A.C. 826; [1968] 2 All E.R. 625 
(married woman aged 41 with children but whose husband was alive and 
earning); Warren v. King pee 1 W.L.R. 1; [1968] 3 All B.R. 621_ (girl 
of 16 without dependants); Morey v. Woodfield [1964] 1 W.L.R. 16n; [1963] 
8 All E.R. 588 (young girl of 12). 

31 In H. West £ Som, Ltd. v. Shephard, £600 was awarded for loss of future 
earnings on the basis of £150 a year x five years expected survival. 

1 MacKay, Kelly and McLennan JJ.A. 

2 (1968) 42 D.L.R. (2d) 622, reversing the decision of McRuer C.J.H C. ( (1968) 
87 D.L.R. (2d) 467), who did not decide or discuss the point bemg examined 
in this note, his findıng as to the defendant’s domicile (overruled by the Court 
of Appeal) making such a decision unnecessary. 
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contracted an admittedly valid prior marriage, the dissolution of 
which was recognised by his domiciliary law at the time of his 
second marriage, although not by the law of the country where he 
was domiciled at the time of the dissolution. 

The facts were as follows. The defendant and Joseph Watkor, 
both domiciled Hungarians, were validly married in Hungary. They 
escaped from Hungary and while en route to Israel, where they 
intended to make their permanent home, were divorced by a 
“ gett ” in Italy which, although recognised as a valid divorce in 
Israel, was not recognised by either Hungarian or Italian law as a 
valid dissolution of marriage. They then continued to Israel, 
where, the Court of Appeal found,? they both acquired a domicile.* 
The defendant lived in Israel for seven and a half years, and, in 1957, 
while still domiciled there, she married the plaintiff * in Ontario, 
her first husband, J.W., being still alive and domiciled in Israel. 
The plaintiff in the present case sought, and obtained at first 
instance, a declaration of nullity on the ground that it had 
“not been proved that [the] marriage to Watkor ha[d] been 
dissolved by any legal process that is recognised in our Courts.” ° 
The defendant appealed to the Court of Appeal, which, having 
reversed the trial judge’s finding that the defendant was still 
domiciled in Hungary, then proceeded to hold that the Ontario 
marriage was a valid marriage. 

MacKay J.A.” began consideration of the main issue by setting 
out what he considered to be the appropriate rule for discovering 
whether a marriage is bigamous ê: 

“ One of the requirements for a valid marriage in Ontario is 
that the parties entering into the marriage have the status 
of single persons and the question here is whether the personal 
status of the defendant was that of a married or single person 
at the time that she entered into the marriage contract with 
the plaintiff in 1957.” 


Later he continued °: 


“To determine that status, I think our inquiry must be 
directed not to the effect to be given under Ontario law to the 
divorce proceedings in Italy as at the time of the divorce, but 
to the effect to be given to those proceedings by the law of 
the country in which she was domiciled at the time of her 
marriage to the plaintiff in 1957, namely Israel, . . . , or, to 
- put it another way, the inquiry is as to her status under the 
law of her domicile and not to the means by which she acquired 


8 Overruling the finding of the trial judge. 

4 If the marnage were still subsisting the defendant’s domicile in Israel would 
have been a domicile of dependency, if, on the other hand, it was no longer 
subsisting, then it would have been a domicile of choice, 

5 The report does not reveal where the plaintiff was domiciled. 

e (1963) 87 D.L.R. (2d) 467 at p. 468. 

7 Who delivered the judgment on behalf of the court. 

8 (1963) 42 D.L.R. (2d) 622 at p. 626. 

9 Ibid. at p. 683, 
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that status. To hold otherwise would be to determine the 
personal status of a person not domiciled in Ontario by the law 
of Ontario instead of by the law of that person’s country of 
domicile. This would be contrary to the basic principle of inter- 
national law.... If, in any proceedings in the Courts of Israel 
the defendant’s status had been called into question, it would 
undoubtedly have been held that her status was that of a 
single person; if the defendant had married while in Israel, 
the marriage being valid according to the law of Israel should 
be recognised as valid in Ontario. It seems to me that the 
legal result should not be different because the marriage took 
place in Ontario.” 


His lordship reached this conclusion after references to Le Mesurier 
v. Le Mesurier 1°; Armitage v. Att.-Gen.; Mountbatten v. Mount- 
batten 1*; Har-Shefi v. Har-Shefi (No. 2) 1° and Dicey’s Rule 28.% 
His lordship subsequently went on to say *: 


‘ [The divorce] was, however, recognised as valid by the laws 
of the country in which they later became domiciled and I 
think must be regarded as an exception to the general rule 
that a divorce is not valid under the law of Ontario when it 
is not recognised as valid by the laws of the country of the 
domicile of the parties at the time it was obtained. .. .” 

“In the present case, the defendant at the time of her 
divorce in Italy acquired no legal rights recognised by our 
law, but on arrival in Israel she did acquire legal rights in 
Israel by reason of the law of Israel regarding the divorce as 
being valid and binding on the parties, and by acquiring a 
domicile in Israel she was entitled on coming to Ontario to 
retain the status of a single person accorded to her by the 
law of Israel.” 


The decision is important in that it purports to add, if only in 
one sentence, a new rule to the established rules for the recognition 
of foreign divorces. The content of this new rule is not entirely 
free from doubt. It would appear to operate so as to validate in 
the eyes of an English court a foreign divorce, which would other- 
wise be invalid solely because of a lack of international jurisdiction, 
if the spouses subsequently acquire a domicile in a country which 
would recognise that divorce. Presumably the dissolution would 
date only from the acquisition of a new domicile and not retro- 
spectively. It also appears from the last sentence quoted above 
that any further change of domicile will not affect the issue, in 
other words once divorced always divorced. 


10 E A.C. 517. 


11 [1906] P. 185. 
12 [1959 
13 [1958 


P. 43. 
P. 220. 

14 Dicey’s Conflict of Laws (7th ed.), p. 223 et seg.: ‘' Subject to Rule 29, the 
existence of a status under the law of a person’s domicile is recognised by 
the court, but such ition does not necessarily mvolve giving effect to 
the results of such status.” Rule 29 deals with a foreign status which is penal. 

15 (1968) 42 D.L.R. (2d) 622 at p. 634. 
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Although the addition of such a rule may be satisfactory, it is 
submitted, with respect, that the court’s approach to the question 
in issue was less satisfactory. Particularly unsatisfactory is the 
concentration on ‘ status.’ The court appears to have proceeded 
on the erroneous assumption that a person’s marital status may be 
determined by reference exclusively to his domiciliary law.*7 To 
discover a person’s marital status, we must first know what is the 
lew causae. If the lew causae is a foreign legal system, then that 
system will (semble) determine whether or not he is married.!8 
Tf, on the other hand, the lew causae is English law, as it will be, 
for example, in any petition in England for matrimonial relief, then 
the following two questions should, it is submitted, be asked: 


1. Was a valid marriage created ? 
2. If so, has it been validly terminated ? 


Answers to these questions are obtained by the application of certain 
rules. Although most of these rules refer an English court to the 
domiciliary law, that law does not govern the issue exclusively ™ 
and, in any event, the domiciliary law to which reference is 
made is the domiciliary law at the time of the creation or 
termination of the marriage and not at the time of the suit in 
England. If John Shaw ** had come to an English court and 
asked it to determine his marital status, he would have been told 
that in English law he was regarded as single, notwithstanding his 
domiciliary law.?? 

Let us see what would have happened if these questions had 
been asked of the second marriage in Schwebel v. Ungar. Clearly 
the second marriage has not been validly terminated and so we are 
left with the first question: was a valid marriage created? The 
marriage will clearly be invalid if it is bigamous. Therefore we 
must apply the rule in the English conflict of laws for discovering 
whether a marriage is bigamous. Unfortunately the rule is not 
clear. It is clear, however, that any such rule must be correlated 
to the rules for the recognition of foreign divorces, otherwise we 
will have one person having two spouses. This lack of correlation 
is the fault in the test suggested by the court in the present case 
and also in the test suggested by the editors of Dicey’s Conflict of 


10 As to which, see mfra. 

17 Indeed ın the case of a wife, we do not always know her domicile until we 
know whether she is married. 

18 Dicey’s Conflict of Laws (Tth ed.), p. 5T et seq. 

19 So if a marriage, celebrated in England, 1s formally valid by English law, 
its formal invalidity by the lew domicilii 18 irrelevant: Simonin v. Mallac 
(1860) 2 Sw. & Tr. 67. 

20 That 1s, uf they are different. 

31 Shaw v. Gould (1868) L.R. 8 H.L. 55. 

22 Likewise, for example, the petitioners in Simonin v. Mallac (1860) 2 Bw. & Tr. 
67; Chetti v. Ohetti (19007 P. 67 and Macalpine v. Macalpine [1958] P. 85 
were apparently single by their respective domiciliary laws, but married by 
English law, which was the lex causae. 
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Laws.** In Schwebel v. Ungar, MacKay J.A. said that the parties 
must have the status of single persons by their domiciliary law. 
But if a husband domiciled in Nevada obtains there a divorce 
recognised by Nevada Jaw but not by English law because it was 
vitiated by fraud,®* any further marriage which he contracts cannot 
be recognised in England, because otherwise he would be lawfully 
married according to English law to two women. The editors of 
Dicey’s Conflict of Laws suggest that Dicey’s Rule 81% should 
apply, and they support their proposition with authority.” How- 
ever if, in the example given above, the domiciled Nevadan husband 
had married a domiciled Nevadan woman, the marriage would 
according to Dicey’s test be a valid marriage. But again this is 
not possible for the same reason.?" 

To solve the problem we could add to Dicey’s Rule 81 a rider 
that any previous marriage must also have been validly terminated 
in accordance with the English conflict rules for the recognition of 
foreign divorces and annulments. There is authority for the 
addition of such a rider. In Gatty and Gatty v. Att.-Gen.** the 
petitioners were seeking a declaration of legitimacy. Their parents 
had gone through a ceremony of marriage in Winnipeg on December 
20, 1897, three days after their father, F. A. Gatty, had obtained 
a divorce from his first wife in North Dakota, where he had 
instituted his suit in July of the same year. Karminski J. said a 

a pos F. A. Gatty free in December, 1897, to contract a 
valid marriage with Miss Frances Irwin? That question clearly 
depends for its answer on whether or not the decree of dissolu- 
tion by the court of North Dakota is a decree which can be 
recognised as valid in this country... .” 


Although Karminski J. made no reference to the domiciliary law(s) 
of the parties, it is submitted that such a reference should still 
be made in case that law (or those laws) would refuse to recognise 
a previous divorce,™ which would in the circumstances be recognised 


23 (7th ed.), p. 261 et seq. 

24 Ibid. p. 806. 

25 Rule 81 reads: ‘' Subject to the Exceptions heremafter mentioned, a marriage 
is vahd as regards capacity when esch of the parties has, according to the 
law of bis or her respective domicile, the capacity to marry the other.’ This 
rule yas mated by the court in Schwebel v. Ungar (1963) 42 D.L.R. (2d) 622 
at p. 682. 

26 p. oF et seq. See also Cass v. Cass (orse. Pfaff) (1910) 102 L.T. 397 at 
P- ; 

27 Tf this 1s correct then the decision in Shaw v. Gould does not, as the editors 
of Dicey suggest, at p. 261, dispose of Dr. Oheshire’s argument that capacity 
is governed by the law of the mtended matrimonial home. Neither Dicey’s 
test nor Dr. Cheshire’s test is suffiment on its own to cover such a situation. 

28 [1951] P. 444. 

29 Ibid. at p. 454. 

80 Pace Dr. Cheshire. 

81 An Engbsh court may, of course, refuse to recognise that refusal on grounds 
of public policy. 
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in England.?* In other words-Rule 81 would remain but this rider 
would be added to it. 

If this is a satisfactory test for discovering whether a marriage is 
bigamous, we must still, in accordance with the rider, discover 
whether the first marriage in Schwebel v. Ungar had in fact been 
validly terminated according to the English conflict of laws. So 
Karminski J. in Gatty and Gatty v. Att.-Gen. went on to say that 
the question as to whether or not the North Dakotan decree would 
be recognised in England depended “ on this question: was, or was 
not, F. A. Gatty domiciled in that State of North Dakota at the 
time of the institution of the proceedings ** there, namely, in 
July 1897? * In Schwebel v. Ungar however the court, as has 
already been mentioned above, laid down an exception to the 
general rule that the dissolution must be recognised as valid by the 
law of the domicile at the time of the dissolution.** Under this 
exception a dissolution would also be recognised if it is “ recognised 
as valid by the laws of the country in which [the parties] later 
became domiciled.” This writer has found no case in England 
in which any such exception is reported as having been proposed, 
but in the majority of cases it would apparently have been of no 
help anyway.*° The important consideration arguing in favour of 
such an exception is the inability of the parties to put the position 
right in most cases. If the husband remains domiciled in the 
country which recognises the divorce, he will presumably be unable 
to get another divorce there, because there will be no marriage 
to dissolve 37 and, at the same time, he would be unable to procure 
elsewhere a divorce which would command recognition in England. 
The parties’ only hope in this case is for the wife to establish 
ordinary residence for three years in either England or in another 
country, which does not recognise the validity of the earlier dissolu- 
tion, and rely respectively on either section 18 (1) (b) of the 
Matrimonial Causes Act, 1950, or the rule in Travers v. Holley.®® 


323 Contra the unsatisfactory decision of Ingham v. Sacks (1886) 56 L.T. 920, in 
which this pont was discussed. 

58 There are conflicting opmions as to whether the relevant date is the time of 
the final decree or the institution of the proceedings. In favour of the former 
is Donaldson v. Donaldson [1949] P. 868 and Rayden on Dworce (8th ed.), 
pp. 812-818. In favour of the latter is Brownrigg v. Brownrigg (1963) 107 
S.J. 176 (expressly disapproving Donaldson v. Donaldson on this pomt); 
Travers v, Holley [1958] P. 246 at p. 256 and Dicey’s Confltot of Laws (Tth 
ed.), p. 810. 

8t Subject to the exception laid down in Travers v. Holley [1953] P. 246 

35 Schwebel v. Ungar (1968) 42 D.L.R. (2d) 622 at p. 684. 

86 But see Briggs v. Briggs (1880) 5 P.D. 163 and Brownrigg v. Brownrigg (1968) 
107 S.J. 176. In Schwebel v. Ungar, MacKay J.A. said, at p. ie “In 
this respect this case differs from any reported case I have found.” 

37 In Schwebel v. Ungar, MacKay J.A. said, at p. 683: “If Watkor or the 
defendant, after arnviok in Israel, had attempted to obtain a divorce, any 
such application would have been rejected on the ground that the marriage 
had already been dissolved.’ 

38 [1953] P. 246, that is, assuming the rule applies where the husband is not 

omiciled in England, see Dicey’s Conflict of Laws (Tsh ed.), pp. 321-922. 
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It may be said that if a person procures a divorce in a country 
where he is not domiciled, he has only himself to blame. But 
two refugees passing through Italy on their way to Israel could 
hardly be expected to have a grasp of the English conflict of laws. 
Even the domiciled English husband obtaining a divorce in Nevada 
may bona fide think that he has acquired a domicile there or in 
another state of the Union. In view of the injustice that may be 
caused in cases such as these by the application of the present estab- 
lished rule, the exception applied in Schwebel v. Ungar has much to 
commend it and it is hoped that an English court would follow the 
Ontario Court of Appeal. 
ANTHONY HOOPER. 


EMPLOYEES’ Jomnt BREACH OF STATUTORY Duty: 
VoLENTI Nor BARRED 


Volenti non fit injuria has seemed for some time to be moribund 
as a defence against an employee in employer’s liability cases. 
However, the House of Lords has breathed new life into it in 
Imperial Chemical Industries, Ltd. v. Shatwell +; exactly how much 
life is not yet clear. 

The plaintiff George Shatwell and his brother James were 
shotfirers at a quarry owned by their employers, I.C.I. The 
brothers decided, on George’s suggestion, to test a circuit for 
continuity without taking shelter; in the testing, George played the 
leading role. They thus contravened their employers’ instructions 
and regulation 27 (4) of the Quarries (Explosives) Regulations, 
1959.2, In the resulting explosion both were injured. They were 
experienced shotfirers and had known that there was a slight risk 
of a premature explosion. George was found to have been under 
no pressure or inducement to act in the way that he did. I.C.I., 
who seem to have done their best to enforce the rules, were neither 
negligent nor in breach of any statutory duty laid directly upon 
them. But Elwes J., despite all this, felt obliged to hold them 
vicariously liable for James’s negligence and breach of his personal 
duty under the regulation; contributory negligence was assessed at 
50 per cent. The Court of Appeal reluctantly upheld the decision.’ 

The House of Lords* unanimously allowed the employers’ 
appeal. ‘Their lordships felt strongly that common sense, the 
public advantage, and fairness to the employers required that, if 


1 [1964] 2 All B.R. 999; page references are to this report. The case 18 also 
reported at [1964] 3 W.L.R. 829. 

2 §.1. 1959 No. 2259, made under the Mines and Quarnes Act, 1954. Reg. 
27 (4) reads in part: ‘A shotfirer shall not make any such test unless & 

rsons in the vicinity have withdrawn to a place of safety and he himself 
as taken proper shelter.” 

8 Ormerod, Upjohn and Davies L.JJ. (July 16, 1968, unreported). They were 
unanimous as to lability bat Davies L.J. thought that George was 75 per 
cent. to blame. 

4 Lord Reid, Viscount Radcliffe, Lords Hodson, Pearce and Donovan. 
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possible, George’s action should fail, particularly since he would 
clearly have had no claim if he had acted alone. However, the 
question was how to achieve this result. The House felt compelled 
(Viscount Radcliffe dissenting) to accept the view of the courts 
below that James’s acts had been a part cause of George’s injuries *; 
and there was no doubt that James had acted in the course of 
his employment. Contributory negligence was a two-edged sword, 
for it could reduce George’s damages only at the cost of increasing 
James’s—an inappropriate result where, as here, the responsibility 
was not divided but joint. A much more reliable weapon was 
volenti non fit injuria; but did the law permit its use in this kind of 
contest ? 

The House took the view that the employers could be liable 
only if James was liable. They were certain that he was not 
liable in negligence, for George had completely assumed the risk 
vis-à-vis James and so James could meet him with the plea of 
volenti notwithstanding the great caution which attended its use 
between employer and employee.’ It was not the negligence claim, 
however, which had formed the insuperable obstacle in the courts 
below but rather the breach of the regulation. In Baddeley v. 
Earl Granville è an employer had long ago been prevented, as a 
matter of public policy, from alleging that his employee had 
contracted out of the benefit of a statutory duty owed to him. 

The House found no difficulty in distinguishing the Baddeley 
case, on the ground that it did not apply where the employer was 
not in breach of any of his own statutory duties. This ground 
would not only dispose of the present case: it would have the wider 
implication that volenti was always available to an employer sued 


5 Following, on causation, Stapley v. Gypsum Mines, Lid. [1958] A.C. 663 
(H.L.); #958) 2 All E.R. 478, which was distinguished on habilty, however, 
because in ıt volenti was not, and probably could not have been, pleaded: 
see, ¢.g., per Lord Donovan ([1964] 2 All E.R. 999 at p. 1015 G-I). The 
uestion of causation 1s not discussed in this Note. 

6 Per Lord Pearce ( [1964] 2 All E.R. 999 at p. 1012 C). The other lords also 
indicated that the pmmary issue was James's liability (at pp. 1002 D, 1006 E, 
1000 F, 1016 D-E). None of them actually said that, if James were lable, 
then I.C.I. would be liable too. This was taken for granted by tha Court of 
Appeal and must surely be so, if only because of s. 159 of the Act of 1954: 
‘For the removal of doubts it is hereby declared that the owner of a mine 
or quarry is not absolved from hability to pay damages im respect of a 
contravention ... by a person employed by him of a provision of this Act... 
or of regulations . . . by reason only that the provision contravened was one 
which expressly imposed . . . on persons of a class to which . . . he belonged, 
a duty or requirement or expressly prohibited [them] . . . from doing a 
specified act... .’’ None of the lords mentioned the section, and Lord Pearce 
expressly left the point open; presumably he was thmking of the general 
position at common law—aunless he was troubled by the slight obscurity of the 
section (but Lord Denning seemed to have no doubt as to its meaning, in 
Brown v. N.C.B. [1962] A.O. 574 (H.L.) at p. 597; [1962] 1 All E.R. 81 
at p. 90). 

7 Smith v. Baker & Sons pen] A.C. 325 (H.L.); Bowater v. Rowley Regis 
Corporation poi] K.B. 476 (C.A.); [1944] 1 All E.R. 465. 

8 (1887) 19 Q.B.D. 428; followed reluctantly by the Court of Appeal in Wheeler 
v. New Merton Board Mills, Ltd. [1988] 2 EB. 669. 
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in respect of a breach by his empleyee of a statutory duty, if the 
evidence warranted it. It is therefore unnecessarily wide as the 
basis for the decision. Nor, in this form, is it supported by most 
of the speeches. Thus Lord Pearce (Viscount Radcliffe concurring) ° 
thought that volenti should be available, “. . . where the plaintiff 
himself assented to and took part in the breaking of the statutory 
duty in question.” 1° For Lord Donovan also, the question was 
‘‘ whether two workmen each being under a particular statutory 
duty can agree with each other to waive the consequences to them- 
selves resulting from their joint breach of it... .”*" There is 
support, then, from at least a majority of the House,” for a 
narrower rule, according to which volenti would be restricted, in 
cases of alleged vicarious liability for breach of statutory duty, to 
situations in which the plaintiff not merely assumed the risk but 
was himself subject to the same duty and broke it jointly with his 
fellow-employee. 

Such a rule can be justified if the Baddeley doctrine does not 
automatically cease to apply merely because the person on whom 
the duty is imposed is someone other than the employer. One would 
like to have been able to go all the way with Upjohn L.J. in the 
Court of Appeal: “ If as a matter of principle the employee cannot 
contract out of the benefit of the statutory duty owed to him by his 
employers, I cannot see any logical reason why one employee should 
be allowed to contract out of a statutory duty owed to him by a 
fellow employee.” * However, the claims of logic notwithstanding, 
this broad proposition cannot now be maintained, for otherwise 
James, and therefore I.C.I., must surely have been liable. It is 
true that Lord Donovan specifically said that Baddeley did not 
operate to prevent an employee from contracting out of his 


ə Viscount Radcliffe confined himself, on volenti generally, to associating himself 
with Lord Pearce’s opinion. 

10 [1964] 2 All E.R. 999 at p. 1018 C. Lord Pearce proposed the following 
limits on the use of volents: ‘‘ The defence should be available where the 
employer . . . was not vicariously in breach of any statutory duty through 
the neglect of some person . . . whose commands the plaintiff was bound to 
obey (or who had some special and different duty of care, see 6.9., N.C.B. v. 
England [1954] A.C. 403 (A.L.); [1964] 1 All E.R. 546, where a miner was 
injured by the shotfirer firing the charge) and where the plamtiff himself...” 
eto. (as quoted in text). Viscount Radcliffe agreed, and the other lords seem 
also to have had in mind fellow-employees of equal status and duties. It is 
submitted, therefore, that these hmitations should obtain, so far as not already 
wmplicit in the ‘' narrow "’ rule suggested in the text. 

11 [1964] 2 All E.R. 999 at p. 1016 D. 

12 Some of Lord Reid's and Lord Hodson's remarks may perhaps indicate that 
they too were thinking of a narrower rather than a wider context (at pp. 
1004 A-B, 1010 D-E), although Lord Reid also said bluntly: ‘To my mind 
it [the Baddeley case] has nothing to do with the case of an employer who 
was not at fault...” (at p. 1005 C). 

18 Unreported; see note 3 above. 

14 This is to assume that I.0.I. could be vicariously liable for their employee's 
breach of statutory duty: see note 6 above. The possibility that the employers 
may (by public policy) use volenti, even if the employee may not, denies 
the whole notion of vicarious liability. So it is odd that, having assumed that 
what waa in issue was George's assent vis-à-vis James, some of their lordships 
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statutory duties.° It is submitted, however, that this sweeping 
proposition is supported neither by public policy nor, to any extent, 
by the reasoning (such as it was) in the Baddeley and Wheeler 
cases, nor even by the tenor of Lord Donovan’s own remarks. e He 
was here speaking of James Shatwell’s position and need not be 
taken to have been laying down a general rule to the effect that 
employees can always contract out of their statutory duties.1° It 
is therefore open to us to assume that public policy prevents an 
employee from alleging that he contracted out of a statutory duty 
unless the plaintiff was subject to the same duty and broke it also. 
This is not a wholly logical principle but it does, it is submitted, 
make a distinction which is at least as defensible as the rather 
arbitrary one between employers and others. 

Tt may be objected that there would in practice be little 
difference between the “ narrow ” and the “ wide ” rule, since 
it is so difficult to get a court to accept the plea of volenti from an 
employer against his employee. But this is to forget that the House 
was here dealing with the question of George’s assent vis-à-vis 
James, a fellow-employee. It is not certain that the Smith v. 
Baker tradition will be regarded as relevant in these circumstances. 
Perhaps, one may contrast the respect some of their lordships paid 
to the danger of using volenti when the employer is at fault with 
their seemingly lesser concern when discussing the position of 
George vis-a-vis James.” In these circumstances a safeguard—even 
if it is applicable only to breach of statutory duty—is desirable in 
the form of a strict limit to the use of volenti. For all these 


should have used language in regard to Baddeley which seems to short-circuit 
the argument by ignoring James and apparent y raising the plea of volenti 
on the employers’ own account, so to s , a8 1f it came after the application 
of respondeat superior, e.g., per Lord Hodson (at p. 1010 D-E). It is 
assumed that this was merely a condensed form of the argument and that 
James was not really bemg by-passed. Yet only Lord Donovan made a point 
of discussing James’s position in relation to B ley (see note 15). 

15 At pp. 1016 F-1017 B. 

16 Lord Donovan's maim pomt was that two employees do not bargain from very 
unequal positions of strength. Yet they may do so, or they may start 
from different degrees of knowledge: see Lord Pearce’s proposed limitations 
(note 10 above). In any case, it is submitted with respect that the public 
policy involved here has to do more with the authonty of statutory safety 
regulations than with bargaming powers. 

17 Per Lords Reid (at pp. 1004 B-C, 1005 B), Hodson (at pp. 1008 H-1009 E. 
1010 A) and Pearce (at pp. 1012 D-H, 1018 D-H). It is not clear how far 
the courts will take into account, when considering the relations of two 
employees, ‘‘the possible existence of indefinable social and economic 
pressures ’’ (per Lord Pearce at p. 1018 E) Digi, from the employment 
contract. Could London Graving Dock Co., Ltd. v. Horton [1951] A.C. 787 
(H.L.); [1951] 2 All H.R. 1 be a stumbling-block here? It has been inter- 

reted, e.g., by the learned authors of the title "' Negligence " ın Halsbury’s 

ws of England (8rd ed., Vol. 28, p. 84), as rendering the employment 
contract irrelevant to the question of volenti as between the employee and a 
third party; yet it is submitted that the Horton case concerned the limits 
of the duty of an invitor before the Occupiers' Liability Act, 1957, and had 
nothing to do with volenti. 


è 
Nov. 1964 NOTES OF CASES 787 


reasons, it is submitted that the tase should not be cited for any 
wider rule than the “‘ narrow ” one stated above. 

Sympathy for George’s injuries need not entail approval of his 
legal claim. Whatever the ideally right result in this particular 
case, it is submitted, with respect, that the House approached 
the problem in a manner at variance with the principles of vicarious 
liability. This is exemplified in their insistence on the employers’ 
blamelessness—an insistence which went beyond what they required 
to help to establish that any liability was purely vicarious and 
that George was completely volens. Fairness to the employers was 
adopted almost as a major premiss (a highly articulate one) in their 
lordships’ argument. Lord Donovan, for cxample, said in so many 
words that ‘there would perhaps be no harm in letting [two 
employees] sue each other despite their prior agreement ” but that 
it would be wrong to allow them “ to visit the consequence of their 
own offences on an innocent third party.” ** It is submitted, with 
respect, that this is to look at it the wrong way round. If George 
had sued not I.C.I. but James, the latter’s liability could surely 
not have been justifiably examined in the shadow of a hypothetical 
claim against I.C.I. And, if not in that case, why in this? James’s 
position should be settled before I.C.I. come into it.!° Whatever 
constitutes fairness on the part of an employee towards the giant 
organisation which employs him—or, more frequently, against the 
latter’s insurance company—in regard to the employers’ personal 
liability, it is very difficult to see why it should be allowed almost 
to pre-judge the issue when the liability is purely vicarious. The 
basic rationale of vicarious liability may be still in doubt, but it 
surely cannot be made to depend on the employer’s moral deserts. 
In a field where what matters is the distribution of Tisk, we are still 
obsessed with ‘ fault.” 

These criticisms have been put forward with the greatest respect. 
Justice is not easy to achieve in this field. But the use of volenti 
is a risky way of trying to achieve it. Is, pace Lord Reid,** the 
line between disobedient and merely careless collaboration always 
clear enough in, practice to determine whether an employee should 
get some damages (maybe 50 per cent. or more) or none at all? 
How much understanding or concert between employees is needed, 
in the complex conditions of industry, to constitute the agreement 
necessary for volenti ?™! Is it realistic to imply an agreement between 
employees waiving rights of action??? Should volenti continue to 


18 [1964] 2 All B.R. 999 at p. 1016 G. 

19 Acceptance of this point would make some of the alleged absurdities feared by 
their lordships seem less absurd: see, e.g., per Lord Reid (at p. 1004 F). 

20 Ab p. 1004 A-B. 

21 The exstence of such an agreement was one feature which distinguished this 
from the Stapley case: see note 6. 

22 Per Lords Pearce and Donovan (at pp. 1018 Œ, 1017 A). Lord Pearce asserted, 
without argument, that the employers were vicariously entitled to the benefit 
of such an agreement. 
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be used without some of the doubts as to its exact nature and effect 
being cleared up?** These questions apply to negligence as well 
as to breach of statutory duty, and not the less because the former 
lacks the public policy safeguards (such as they still are) of the 
latter. 

One further point: Although they are purely obiter, certain 
dicta of Lord Reid cannot be ignored as possible pointers to further 
derogations from the legal protection of employees. He expressly 
left open the question whether the decision would have been 
different if the employees’ conduct had put the employers in breach 
of a statutory duty.** If the answer were to be “no,” this would 
be an inroad (not the first) into the principle that an employer 
cannot altogether escape liability by delegating his statutory duties. 
In connection with the Baddeley case, Lord Reid said that “ an 
employer who is himself at fault in persistently refusing to comply 
with a statutory rule could not possibly be allowed to escape 
liability ” by pleading volenti.2> Why “ persistently °? Are minor 
or transient breaches irrelevant? Or was Lord Reid merely pointing 
the contrast with the present case? 

The tendency in recent years to whittle away the protective 
effect of employer’s liability law has already gone too far. So it is 
disturbing to think that it may go further yet. Five years ago 
Mr. Grunfeld wrote that the time was ripe for an inquiry into “ the 
whole question of the preventive and remedial aspects of employ- 
ment accidents... .? 2° If the time was ripe then, it is overripe 
now. May one hope that, if we are entering an era of law reform, 
that urgent problem will not be ignored ? 

PauL BRODETSKY. 


A Posrrtve Sarery Po.icy 


Te decision of the House of Lords in Ross v. Portland Cement 
Manufacturers, Ltd. is a somewhat frustrating one. Fundamental 
issues of employers’ liability at common law were raised, but the 
decision leaves the most important of these issues unresolved. 

The deceased Ross was employed and paid by Lloyd Lawrence, 
Ltd. as a chargehand steel erector. His services, together with those 
of an assistant, were hired to the respondents. The two men were 
engaged mainly in keeping the cement works roofs clear, and occa- 
sionally in maintenance work. In May 1960 Ross was instructed to 
repair a steel mesh safety net, forming part of an aerial ropeway 
some twenty-two feet above ground level. Although the deceased 
was very experienced as a steel erector, it was not established that 
he had ever done this particular type of work before. 


33 See a comment by Wedderburn ([1956] Camb.L.J. 158 at p. 160). 
a4 At p. 1004 OC. 
25 At p. 1005 B. 
26 (1959) 22 M.L.R. 428 at p. 488. 
1 [1964] 1 W.L.R. 768; [1964] 2 All E.R. 452. 
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The respondents’ chief engineer gave Ross general instructions 
to carry out the necessary repairs, but it appeared that he left the 
decision as to the method of work to be adopted, and the necessary 
equipment, to the discretion of the deceased. It was not clear what 
equipment was available at the works. The deceased discussed with 
his assistant the best way to reach the net with whatever equipment 
was available, and eventually he used an extension ladder, resting 
its upper end against the net under repair. 

While the deceased was at work from the ladder, the net gave 
way, so that he was flung from the ladder and Killed. His widow 
brought an action against both Lloyd Lawrence, Ltd. and the 
present respondents, basing her claim on an alleged failure to 
provide suitable equipment, and to lay out a safe system of working. 
Additionally, she alleged that the respondents were in breach of their 
statutory duties ? as they had failed to provide and maintain safe 
means of access to the place at which the deceased had to work and 
means for ensuring his safety at the place of work. 

Both defendants elected not to give evidence before Neild J. 
at the Kent Assizes. The claim against Lloyd Lawrence, Ltd. was 
abandoned on the ground that they had parted with all control over 
the deceased, and his lordship was asked to give judgment only on 
the claim against the respondents. He accepted evidence that the 
operation was not steel erectors’ work, that a ladder set against the 
mesh was a dangerous method and that a mobile platform should 
have been available. He held that the respondents owed the duties 
of a master to the deceased, that they were in breach of those duties, 
and also of their statutory duties toward him. Notwithstanding, 
Neild J. went on to hold that there was no obligation on the respon- 
dents to instruct the deceased on methods of working, nor failure of 
supervision on their part, as he was an expert. Thus the deceased 
was the author of his own misfortune as he had adopted an unsafe 
method of performing his work. 

The Court of Appeal affirmed Neild J.’s judgment on the issue 
of statutory duty, without considering afresh the questions of Ross’s 
legal employer, or common law negligence. Willmer L.J. delivered 
the judgment of the Court. He agreed with Neild J. that the cause 
of the deceased’s accident was his own faulty decision in selecting 
an obviously unsafe method of work. Both Neild J. and Willmer 
L.J. found support in the dicta of Pearson J. in Ginty v. Belmont 
Building Supplies, Ltd.* that even where a breach of statutory duty 


2 Factories Act, 1987 (L Edw. 8 & 1 Geo. 6, c. 67), s. 26 (1), (2) as amended; 
now the Factories Act, 1961 (9 & 10 Eliz. 2, o. 84), s. 20 (1), (2). 

8 These references to Neild J.'s and Willmer L.J.’s opinions are taken from 
the opinion of Lord Guest [1964] 1 W.L.R. 768 at pp. 779-781. 


4 [1959] 1 All B.R. 414 at pp. 429-424. 
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on the part of an employer had been established, it was still 
necessary to ask oneself, whose fault was it caused the accident ? 

The widow appealed to the House of Lords, who unanimously 
reversed the decision of the Court of Appeal. Lord Donovan * 
pointed out that this was one of those exceptional cases where a 
finding of fact of a trial judge, upheld by the Court of Appeal, had 
to be disturbed by the House of Lords as unsupported by the 
evidence. Their lordships heard argument on all three legal issues, 
but gave their conclusions on the issue of statutory duty only. They 
decided that Ross was not an expert in the task he had been given, 
and that the respondents were not entitled to rely on him as a person 
in a position of “ authority, responsibility and decision ’’ ° for the 
fulfilment of their statutory obligations. It followed that he could 
not select the means of access required under the Factories Act, 
1961. 

As Lord Guest put it: 


“ The respondents cannot escape liability by saying, as 
they do, ‘ You worked in a place which was obviously unsafe. 
You cannot therefore recover.’ If this were available as a 
defence to employers . . . it would very largely defeat the 
purpose of the section because they would have a complete 
answer to any action brought under (it}— You chose an unsafe 
working place.’ ? T 


As an interpretation of section 29 of the Factories Act, 1961, 
this decision is to be welcomed, but it is submitted that other 
equally fundamental issues remain. First, the respondents’ conten- 
tion that the deceased man was an expert to whom compliance with 
section 29 could safely be left. It is suggested that this heresy 
might well have been expressly repudiated by their lordships. The 
Act does not distinguish between skilled and unskilled, experts and 
others. All persons to whom the Act applies are entitled to the same 
degree of protection. However experienced Ross may have been, 
he was no more required to endanger himself than any other work- 
man. This may have been an attempt to reintroduce the doctrine 
of “ delegation ” of statutory duty in a new guise.’ 

Secondly, the argument in such breach of statutory duty cases 
that the fault of the plaintiff was the ‘‘ sole cause ” of the accident 
needs careful delimitation. While there may be cases where it can 
be contended that the real cause of the accident was the disregard of 
the employer’s reasonable instructions,’ the manifest intention of 


s [1964] 1 W.L.R. 768 at p. 786. 

8 See opinion of Lord Upjohn, tbid. at p. 784. 

T Ibid. at p. 781. 

8 While it is doubtful if such a defence exists, see Ginty v. Belmont Building 
Supplies, Lid. [1959] 1 All H.R, 414. For Scottish doubts, see Nicholson v. 
Patrick Thomsons, Ltd. 1964 8.L.T. 171. 

® Manwaring v. Billington [1952] 2 All E.R. 747, per Morris L.J. at p. 750; 
Ginty’s case (supra); Stapley V. Gypsum Mines, Ltd. [1958] A.O. 668, per 
Lord Reid at p. 681. 
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the Factories Act must always Be kept in mind. This Act was 
passed in full knowledge of the natural tendency to carelessness of 
manual workers. Its obligations were imposed almost entirely upon 
the occupier as Parliament considered that in no other way could 
the safety of those employed therein be secured.!° The Act contem- 
plates that occupiers can act only through their servants in discharg- 
ing these obligations. Often the occupier must rely on these 
servants to secure not only their fellow servants’ safety, but their 
own. Even while securing their own safety, the servants are 
fulfilling an obligation laid upon the occupier.1* 

Thirdly, there are nowadays so many instances of servants 
working on premises other than those of their master that any 
question concerning service pro hac vice is of great practical impor- 
tance. For instance, it was suggested in argument that Ross should 
have gone back to the chief engineer for assistance. He would have 
been more likely to have acted in this way if he could have regarded 
the engineer as one of the “‘ managers ”? with some responsibility 
for his safety.1? Any guidance that the courts can give to employers 
of labour and trade unions on this difficult subject will be most 
valuable. The widow in this case was fortunate that her claim was 
based upon a provision of the Act that protects all persons working 
on the factory premises**; she would not have found all the 
provisions of the Act as helpful.** 

The final question posed by Ross’s case appears to be the most 
fundamental. Their lordships agreed that the necessary safety 
equipment had not been made available by the respondents. The 
Tespondents had invited the court to infer that, even if the equip- 
ment had been available, the deceased would not have used it.25 
While this contention was rejected on the facts, it was not suggested 
that the respondents were required to take positive steps against 
such risk taking. There was no discussion of the question whether 
there might be any duty under common law, or under any of the 
provisions of the Factories Act, either to urge the use of equipment 
upon workmen, or to instruct them to work in a safe manner.. 
No doubt any discussion of these topics would have been obiter, 
but there does seem to be a movement away from a positive safety 
policy in recent employers’ liability cases. 


10 Factories Act, 1961, ss. 155 and 160; also opinions of Lord Reid in Ross's 
case [1964] 1 W.L.R. 768 at p. 776. 

11 Wraith v. Fleasble Metal Co., Lid. [1948] K.B. 24; Beal v. Gomme (1949) 
65 T.L.R. 548; Factores Act, 1961, s. 155 (2); opimions of Lord Upjohn in 
Ross's case [1064] 1 W.L.R. 768 at p. 785. 

12 This aspect was considered by Lord Reid alone, at p. 778. 

13 Whincup v. Woodhead (Joseph) ¢ Sons (Engtneers), Ltd. [1951] 1 All 
E.R. 387. 

14 See note in (1959) 22 M.L.R. 528. 

15 An ar ent that was successful in McWilliams v. Sir Willtam Arrol & Co., 
Ltd. [1962] 1 W.L.R. 295. 

16 But see Lord Reid's opinions [1964] 1 W.L.R. 768 at p. 778. 


REVIEWS 


Law IN Japan: THE LEGAL ORDER IN A CHANGING Society. Edited 
by ArrHurR TAYLOR von Mernren. [Cambridge, Mass.: 
Harvard University Press; London: Oxford University Press. 
1968. xxxviii and 706 pp. £6 net.] 


Taere has been, in recent years, a gradual change in the world’s centre of 
power. While Europe is still important, the significance of Asia is increasing 
daily. Western scholars—as well as statesmen—are, however, too frequently 
unable to understand the eastern approach, primarily because of their 
unwillingness to see Asia’s problems through Asian eyes. This myopia 
operates on nearly every cultural level, and is made more complete by the 
western scholar’s unwillingness to learn Oriental languages. Anything, 
therefore, which facilitates an understanding of the Asian approach is to be 
warmly welcomed. 

In September 1961 a conference took place at the Harvard Law School 
under the auspices of the Japanese American Program for Cooperation in 
Legal Studies. At this a number of papers on Law in Japan were presented 
by Japanese scholars and discussed by a group of Japanese and American 
legal thinkers. Professor von Mehren has edited and commented upon these 
labours with a view to the better understanding of “The Legal Order in a 
Changing Society.” 

The choice of Japan as the society in question is very apt. While military 
occupants elsewhere may have sought to encourage the growth of an indigenous 
democracy, MacArthur’s impact on Japan and every facet of Japanese life 
has been fundamental. “ Japanese judges and scholars were now called on to 
employ and to teach legal doctrines derived from a legal system with which 
few of them had any proper acquaintance.” The whole purpose of the 
Program was, therefore, “to enable Japanese jurists and legal scholars to 
attain a greater understanding of the elements of American law that had been 
introduced into the Japanese legal system,” especially as, according to one 
commentator, “today one cannot be a ‘serious’ scholar of law in Japan 
without dealing with the American law of one’s field.” 

The papers in this symposium have been grouped under three rubrics: 
the legal system and the law’s processes, dealing with such matters as 
litigation and the profession; the individual, the state and the law, of which 
a large part is devoted to constitutional law and another to criminology; and 
finally the law and the economy. In a review it is, unfortunately, only 
possible to draw attention to some of the salient points of one or two of the 
seventeen papers. 

In .so far as the Constitution is concerned, perhaps one may question 
whether the methods employed in 1946 to provide “a standard constitution 
befitting a twentieth-century liberal, democratic state” were really so different 
from those connected with the Meiji Constitution of 1889, which had been 
“drawn up with the utmost secrecy and promulgated as a gift of the 
Emperor to his subjects.’ The great departure, however, is claimed to be 
the “transition from rule hy law to the rule of law (American in its 
institutional aspect).” 

The Constitution is not the only part of public Jaw that has been influenced 
by alien forces, nor is American law the only system that has served as an 
example or an infiltrator. In fact, until the cataclysm of 1945 the main 
foreign influences were continental. Thus, the 1880 Penal Code was French 
in origin, and by the time of the 1907 amendments German law had replaced 
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the French as the motivating influence. The American occupation’s chief 
contribution has apparently been to reduce crimes against the imperial family 
from constituting a special category and, in accordance with principles of 
sexual equality, has removed adultery from the criminal law—previously a 
wife and her paramour were alone punishable. In the field of criminal 
procedure and evidence the change has been more far-reaching, with accusatory 
procedure virtually replacing the inquisitorial. 

English law too has had an influence. Statutes dealing with mortgage 
debentures and trusts date from 1905 and 1922, and legal aid societies began 
work by the end of the First World War. On the other hand, the West may 
also learn from Japan, at least in so far as suits for damages are concerned. 
The Japanese are apparently non-litigious, and judges have been known to 
delay decision in order to encourage the search for compromise, but when they 
do go to court an appeal is almost inevitable. 

One of the positive results of the American influence, of the activities of 
American law firms in Japan, and of the visits by Japanese lawyers to 
America has been to increase the prestige and activity of Japanese lawyers. 
The majority of judges now come from the Bar, the lawyer himself plays 
a more active role in legal proceedings, and “the lawyer, upon whom the 
litigant’s burden rests, has acquired a new status not only in the courtroom 
but also potentially as a lawyer-citizen in the social order. . . . Nevertheless, 
one cannot be very sanguine about prospects for the profession.” Recruitment 
is slow, and the general view remains that the profession is for a small élite 
with legal services used only as a last resort, for “vindication of the injured 
party’s rights under the written law is of less functional significance in Japan 
than it is in western societies, particularly the United States. The persistence 
of traditional values means that no psychic cost attaches to the failure to 
vindicate; indeed, vindication would presumably entail such costs.” The 
increasing use of motor vehicles and the concomitant growth of insurance may 
modify this view in one field of tort at least. 

When discussing the rule of law one of the Japanese contributors suggests 
“that the Japanese Constitution purports to realise the rule of law through 
legal means, whereas the modern English constitution secures the supremacy 
of law through political measures.” The reason for this is that the draftsmen 
sought to bring the relation between government and law under the rule of law 
and did so by inserting clauses guaranteeing fundamental human rights and 
providing for the judicial review of legislation, both concepts reflecting the 
American inspiration of the Constitution. It is not, however, in accordance 
with American concepts of the rule of law to hold that the supreme executive 
is above the law and can abrogate. It was nevertheless perfectly consistent 
with reality for the Supreme Court to hold in 19851 that MacArthur “had 
absolute power in govermng Japan and that, therefore, Japanese law, 
including constitutional law, lost its effect to the extent that it was contrary 
to his order.” It would also be interesting to know how far American 
academics share the view that the constitutional guarantee of academic freedom 
“means freedom of the outward activities of learning—for example, freedom 
for the professor to lecture and for the scholar to publish the results of his 
research.” 

In view of the new attitude to obscenity and literature in the United 
Kingdom, it may be of interest to draw attention to the views of the Japanese 
Supreme Court in holding the translation and publication of Lady Chatterley’s 
Lover to be obscene: “. . . it is not true that we cannot discover an artistic 
quality quite different from pornographic literature in the depiction of the 
twelve sexual scenes ..., but even these are quite bold, detailed, and realistic. 
They contravene the principle of privacy in sexual conduct.... The artistic 
character of the book must be recognised not only in regard to the work as a 
whole but also for the twelve parts portraying sex. But artistry and 
obscenity are concepts belonging to separate and different dimensions that are 
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not incompatible. .. . A high level of artistry does not necessarily purge 
obscenity from a work. .. .” The same judgment also shows that Japanese 
judges possess a similar view of their function as did members of the House 
of Lords in the Ladies’ Directory case: “if the sensibility of society to 
obscenity is paralysed, the judges must ‘assume a critical attitude against the 
sickness and degeneration and play a clinical role? This kind of thinking 
(wrote Professor Ito) may lead to a judicial censorship that is hostile to 
freedom of expression.” The judgment has an added interest in that obscene 
literature is not strictly controlled in Japan. 

The Japanese approach to law is essentially subjective and criminal 
conspiracy tends to be not readily understood. As a result, “if a criminal 
offence involves concert among several individuals, the person who committed 
the objectively harmful act may be considered morally less blameworthy, 
and hence be less severely punished, than those who psychologically or morally 
encouraged him. ... [Further,] punishment is rarely inflicted unless serious 
harm has actually been caused to society.” 

Again, in accordance with its French origins, the Japanese penal law 
punishes attempts in the same way as the completed offence, although most 
judges seem to feel that this is too rigorous and make full use of their power 
to mitigate. Interesting anomalies have arisen in connection with attempts. 
Thus, it has been held that it was not criminal to administer sulphur in a 
drink intending to kill, although it is attempted theft to put one’s hand into 
an empty pocket, and it is probably not criminal to attempt to abort a non- 
pregnant woman. In fact, under the Draft Penal Code of 1961 it is expressly 
provided that “if an act was such that by its nature it was generally impos- 
sible for it to produce an effect, it is not to be punished as a criminal 
attempt.” 

As has already been indicated, one of the effects of recent trends in 
Japanese legal development has been to emphasise the role of counsel. As a 
result there is a growing habit to admit guilt and appeal to the mercy of the 
court, and “an able and eloquent defence counsel sometimes succeeds in 
obtaining a very lenient sentence for a man whose personality and back- 
ground, if examined scientifically, would prove in fact ioo questionable to 
warrant early release from prison.” He is assisted in this effort by the 
fact that “most judges, sensitive about judicial independence and superiority, 
are eager to demonstrate their judicial broadmindedness by reducing the 
sentence suggested by the prosecution,” and between 1958 and 1958 31 per 
cent. of all persons convicted of homicide were placed on probation. 

Enough has been said to indicate the truth of Professor Hashimoto’s 
comment that “since the new Constitution was established in 1946, Japanese 
law has developed in the direction of American law.” Nevertheless one cannot 
overlook the different social and cultural backgrounds and realities of Japan 
and the United States. For this reason lawyers in both countries should 
constantly bear in mind the statement by Professor von Mehren that “the 
tides running in the modern world do not pose the law’s problems in terms 
of borrowing but, rather, in terms of adapting the institutions and processes 
of Japanese society, firmly caught up in the contemporary world, to the 
various societal changes occurring. For anybody seeking a critique of 
Japanese law, or interested in the adaptation of an established legal system 
to modern conditions, particularly when subjected to allen pressures, Law in 
Japan will prove both fascinating and instructive. L. C. Green. 


A LAWYER WHEN Neepep. By Ex.iorr Evans CuzaTaam. [New 
York: Columbia University Press. 1968. xi and 126 and 
(index) 4 pp. $4.50 net.] 


Tue more I read about the problems of legal practice in the United States 
the more I am grateful for the arrangement which divides practitioners in 
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England into solicitors and barristers. Fortune (or rather Professor Unger) 
has placed in my hands successively Mr. Cavanaugh’s book The Lawyer in 
Society which I reviewed recently [(1964) 27 M.L.R. 287] and this present 
book of Professor Cheatham’s. Mr. Cavanaugh explains how necessary and 
how varied are the functions which the lawyer fulfils. Professor Cheatham 
complains that he does not fulfil them adequately. He divides the subject 
into five lectures dealing with the provision of legal services to (a) the hated, 
(b) the poor, (c) the middle classes, (d) the out-of-the-ordinary and (e) the 
public interest; and in each case he finds that the provision is more or less 
insufficient. 

As to the hated, by which he means people who get themselves prosecuted 
because their views are unpopular (like communists or negro leaders in 
certain states), he finds that great efforts are being made by the legal 
profession to accommodate itself to the classic doctrine propounded by 
Erskine in Tom Paine’s case. That they have not wholly succeeded appears 
to. be due largely to the rule (embodied in Canon 81 of the American Bar 
Agsociation’s Code) that no lawyer is obliged to appear in court for any 
client whom he does not wish to represent. And this leads, as it seems to 
me inevitably, to the “threat to lawyers” which, says Professor Cheatham, 
comes not from governments or officials but “from the community which may 
turn its hatred of the accused on his counsel, with consequent loss to the 
lawyer of standing, clients and livelihood.” ‘This difficulty is met, though 
only partially, by a system under which the judge can assign lawyers to the 
accused “in a way that makes clear the importance of representation by 
counsel, say, through the designation of lawyers of standing who are above 
suspicion.” He goes on to cite a case in which the presiding judge spoiled 
the whole effect just before the jury retired to consider their verdict by 
complimenting the defence counsel on having represented such an unpopular 
client. The A.B.A. has shown its sympathy with the problem by recom- 
mending a form of oath for admission of young lawyers to the Bar: “I will 
never reject, for any consideration personal to myself, the cause of the 
defenceless or oppressed.” This, I gather, is at present only a recommenda- 
tion; iť would be difficult to formulate it as a rule without abrogating 
Canon 81. 

As to the poor, the author describes a number of laudable and largely 
successful schemes whereby legal aid is made available to those who cannot 
afford to pay for it. He makes several criticisms of these schemes. One 
ig that they do not provide legal aid in civil, as opposed to criminal, cases. 
Another is that there is nothing equivalent to the English system of taxation 
of costs and thus no standard of acceptable fees. “The system of fees is 
chaotic, with little indication of what is a fair fee.” This must be due in 
part to the A.B.A.’s toleration of contingent fees which, mercifully, has no 
counterpart in this country. The Professor cites a case in which a number 
of lawyers who had a standing retainer for the Brotherhood of Railroad 
Trainmen in California agreed to limit their fees to 25 per cent. of the amount 
recovered in any particular case, and he indicates obliquely that this was very 
good of them Maybe it was, but it suggests a general rate of remuneration 
far higher than would be tolerated in this country. 

Actually the case just mentioned is cited in Professor Cheatham’s third 
lecture, dealing with the middle classes. In this lecture the thesis is that 
even those who could afford to pay for legal services do not use them often 
enough. “One reason is ignorance—ignorance of the need for and value of 
legal services, and ignorance of where to find a lawyer and whom to choose. 
A second reason is fear—fear of overcharging and overreaching by the lawyer, 
and fear of the law’s processes and delays. These reasons are of long 
standing, as the unpopularity of lawyers reveals. Ignorance may be corrected 
by information. Fear must be replaced by confidence.” He describes and 
advocates various ways in which lawyers can make their services better known 


Nov. 1964 REVIEWS 747 


to the public—in other words, the permissible limits of advertising, which he 
draws much more widely than we should be disposed to do over here. This 
is another respect in which we are better off than the Americans. It is not 
unduly difficult for anyone who is in legal trouble to find and consult a 
solicitor, and from that point onwards his way is clear. It is quite true 
that many people do not consult their solicitors until too late; they wait until 
they have got into some ghastly legal tangle before doing so. But the same 
applies in medicine. Doctors are always complaining that patients do not seek 
treatment until the time when it might have been fruitful has passed. And 
although this is regrettable I doubt whether it is wise or expedient to try to 
do anything much about it. The reverse side of the coin is displayed by those 
who run off to their doctors or lawyers at the slightest provocation and who 
are nothing but a menace to the professions and to other members of the 
public. At any rate, I cannot sympathise with the Professor’s idea that 
lawyers in the United States (who must be at least twenty times as numerous 
as lawyers in England) will do good service to the public by engaging in 
advertising campaigns Part of the trouble is, as I judge, that the legal 
facilities available under the Constitution of the United States of America and 
the several states are far too numerous. The system is too complicated and 
the lawyers too ingenious. The case of Caryl Chessman, who was executed 
twelve years after sentence of death pronounced upon him, is rightly 
described by the Professor as “the distortion of justice worked by an overly 
solicitous procedural system.” The facilities afforded by such a system should 
in my opinion be curtailed rather than advertised. 

What-I have called out-of-the-ordinary clients are those described by 
the author as needing specialised legal services. Science and invention have 
advanced so fast “that no lawyer can have an adequate working or even 
beginning knowledge of the law on all the matters that may naturally come 
into the office of the general practitioner. Nor can any lawyer now acquire 
an adequate working knowledge of the law on all these matters in a length 
of time that will make practicable fees which are fair to the client and to the 
lawyer.” The “ generalist” therefore needs the collaboration of the specialist. 
But here again all sorts of difficulties arise. How can the generalist advise 
his client, without loss of face, that a specialist is needed? How is the client 
to be protected against having to pay double fees? Is it ethical for the 
generalist and the specialist to fix a single fee and divide it between them? 
How does the specialist make known the fact that he is a specialist? The 
A.B.A. is said to be wrestling with these problems at the present time. But 
under the English system, as the Professor concedes, they hardly arise. 

The last section of the book is devoted to an examination of the extent to 
which existing procedures protect the broad interest of the public. A good 
deal of it is concerned with jurisdictional conflicts between the State and 
the Federal authorities. But the author also discusses, and deplores, the 
fact that constitutional questions of wide importance are often raised in 
private litigation in which the government (whether State or Federal) has 
no locus standi. He goes on to point out that nowadays it is not only 
governments that regulate people’s lives and liberties but also non-govern- 
mental groups, be they trade unions, employers’ federations or cartels of one 
kind or another, which wield economic power in a big way. Disputes between 
such groups, or between one member of one of them and all the other 
members, may affect the lives of vast numbers of people inside and outside 
the groups concerned. Yet the public at large has no right of audience when 
such disputes are litigated. We have met this problem in England. The 
establishment of the Restrictive Practices Court has certainly gone far to 
protect the public against the manoeuvres of groups of employers and the 
Resale Prices Act, 1964, will presumably carry the process a stage further. 
But on the other side of the economic fence cases such as Rookes v. Barnard 
[1964] 2 W.L.R, 269 show that there are still big geps to be filled in 
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and that to fill them by discovering hitherto undetected doctrines of the 
common law is not a very satisfactory way of doing it. It is at this point 
that the Americans are at an advantage, since their highey courts, not being 
tied to precedent to anything like the extent that ours are, can remould the 
interpretation of thelr statutes to meet the changed conditions of life. Pro- 
fessor Cheatham gives several instances of this; and this part of his book 
will prove, I fancy, far the most interesting to his English readers. 


C. P. Harvey. 


Toe CONSUMER, SOCIETY AND THE Law. By Gorpon BORRE, 
Barrister-at-Law, and Ausrrey L. Diamonn, Solicitor. [Har- 
mondsworth: Penguin Books, Ltd. 1964. 804 pp. (with index). 
5s. net. | 


Tus is the first volume of a new series. “The Law in Pelicans,” to be 
published by Penguin Books, Ltd. It is intended for the “ordinary citizen” 
and if the standard achieved in this first essay can be maintained the 
publisher will have done a better job to familiarise the general educated public 
with the elementary rules of law than any lawyer has achieved since Blackstone. 
Years ago I remember Lord Atkin contending with some energy that those 
parts of the common Jaw which it particularly concerned the ordinary man 
to know could or should be made familiar to him, and he demonstrated his 
thesis by a sort of thumb-nail sketch of how Carlill v. Carbolio Smoke Bali Co. 
could be effectively used in such an enterprise—it is interesting to find at p. 95 
of this book a reproduction of the original advertisement by the Carbolic 
Smoke Ball Co. as a result of which Mrs. Carlill became immortalised in the 
Law Reports. When some years later Miss Hamlyn’s will was made public 
I hoped that Lord Atkin’s dream was about to be fulfilled, but few if any of 
the later Hamlyn lecturers have followed Lord Denning’s admirable lead, and 
the ordinary man has gone on his way pretty well as ignorant of the law as if 
Miss Hamlyn had never set up her trust. Now at last we have a book dealing 
with matters of the greatest concern to the general public in language so 
simple, and, except in a few rare paragraphs, so free of technicalities that no 
one who has passed the great educational milestone, the G.C.E. at “O?” level, 
should have any difficulty in following the argument; unless indeed he should 
be misled by the occasional tendency to irony evinced by the authors (e.g. at 
p. 24), always a dangerous weapon with the unsophisticated. And argument, 
in the proper sense of the word, is the keystone of the book, because the 
authors not only state and explain the rules of law with which they are 
concerned but show how the “ felt necessities of the times” brought them into 
existence, and how the felt advantages of circumventing them produced the 
exceptions clauses which have become one of the perils of modern life and 
called into being the consumer protection movement itself. 

This sort of “argument” has a value for students not less than for the 
ordinary man; possibly more so, because many students have not that 
knowledge of the ways of the world which the adult citizen should possess and: 
which will often enable him to appreciate more readily than the student how, 
for example, trade circulars, price lists, and newspaper advertisements 
necessitated the introduction of such implied conditions as that under which 
goods must answer to description, now set out in section 18 of the Sale of 
Goods Act, 1898. Curiously enough this section receives a somewhat meagre 
discussion in this book, no doubt because its main value is to shopkeepers and 
others engaged in commerce rather than to consumers, though certainly its 
importance to these is not negligible. 

To the consumer section 14 is, no doubt, as the authors indicate, the sheet 
anchor, and their illuminating discussion of it is one of the most worthwhile 
sections of their book, By means of a series of well-chosen illustrative 
examples taken from decided cases the reader is left in no doubt as to the 
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inherent difficulties of many seller—buyer situations, is given an insight into 
the way the courts attempt to deal with these, is shown the methods by which 
many trade sellers attempt in their contracts to cut down the protection of 
the section, and an indication of how these could be prevented under an 
adequate consumer protection statute. Quite apart from these exclusion 
clauses there are a number of unsatisfactory rules in the Sale of Goods Act 
which are subjected to commonsense criticism. 

Since this area of their book has recently been the subject of an 
important report by the Molony Committee on Consumer Protection much of 
the discussion centres round the Committee’s findings which are from time to 
time subjected to acute though not overelaborated criticism. Indeed much as 
the authors are obviously concerned with reform of the existing rules they 
never allow their engagement in this cause to run away with their primary 
objective, which, as I have already indicated, is a clear and simple explanation 
of the existing law, and of how it originated to meet the social and economic 
requirements of the age in which the rules were elaborated. Nor does the 
authors’ realisation of the inadequacies of the existing rules to cope with the 
very different conditions of the present times cause them to withhold a due 
meed of praise from the common law judges for establishing a system which 
by and large did satisfy the requirements of late Victorian and Edwardian 
England; though it is a measure of the width of their approach that experience 
in the Commonwealth and the United States is referred to from time to time. 

It remains to indicate the structure and the main contents of the work. 
The introduction which is very much integrated with the main argument of 
the book is concerned with establishing the need for consumer protection in 
modern society. This is followed by chapters entitled “ The Law Takes Shape” 
and “Freedom of Contract” in which the basic framework of the subject is 
established. The core of the book is naturally concerned with the sale of 
goods whether direct or on hire purchase terms and takes up four chapters 
requiring something more than 100 pages. As could be expected, in the 
chapter on “The Duties of the Manufacturer” tort figures as prominently as 
contract, and the value of the Donoghue v. Stevenson principle is underlined— 
it is a thousand pities that the Hedley-Byrne case was reported too late to 
receive adequate treatment though it is a measure of the up-to-date character 
of the work that the result of this case in the House of Lords is in fact noted. 

Repair and some other contracts involving bailment are excellently treated 
in a chapter entitled “At Your Service,” a model of its kind. The chapter 
on “The Bank and its Customer” shows how large a measure of protection 
has been afforded to the customer by the entirely judge-made rules, and 
concludes with a pertinent section querying whether the banks are moving with 
the times. In addition to “Insurance and Travel” there are substantial 
chapters on “Restrictive Practices” and “Monopoly” which could perhaps 
have been more effectively dealt with in the reverse order, but which get 
nearer to making this difficult and complex subject reasonably plain to the 
average man than anything I have previously come across. In a short final 
chapter the threads of the argument are skilfully gathered up and the 
importance to the subject of the rules relating to freedom of contract and the 
obligation of due care are underlined. 

In a future edition of this book, which will no doubt be called for at an 
early date, it would I think be worthwhile to pay more attention to the law 
of carriage of goods, and perhaps to expand what is said on the subject in the 
chapter on travel. The conception of this chapter is an interesting one but 
it naturally covers a wide ground, dealing among other matters with inn- 
keepers, rail and air travel, and travel agents. The responsibility of the 
carrier for the safety of the goods carried is hardly more than touched upon, 
exceptions clauses being barely mentioned, except in connection with railways 
apd the personal safety of travellers and such important matters as deviation 
and the extent of the carrier’s obligation to provide a sound vehicle or ship 
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being left undiscussed. Further, at the risk of being regarded as pernickety, 
I must protest at the resurrection in 1964 of Holt’s historical guesswork in 
Coggs v. Bernard. 

C. 


Garus, A Broerarmy. By A. M. Honoré. [Oxford: Clarendon 
Press. 1962. xviii and 180 pp. (with index). 42s. net.] 


As the publishers claim, this is an exciting detective story, based at every step 
of the argument on documented researches, and buttressed with evidence that 
the most fastidious scholar will have to take seriously. The investigation into 
the life, history, and writings of this important but shadowy figure throws 
light on many aspects of law, legal education and juristic literature in the 
second century of the Empire. 

The author re-examines all the old theories about Gaius, but this is not 
a barren rehashing of the secondary literature, or of the theories put forward 
by German scholars such as Mommsen, Huschke, Dernburg, Bremer and 
Kunkel. It ig the examination of the works of Gaius himself with great 
exactness, and of references to him in the works of other jurists. One must 
pay immediate and unreserved tribute first to the scrupulousness with which 
Mr. Honoré puts forward his evidence and exposes his reasoning at every 
stage, and secondly to the courage with which he grasps every nettle and tries 
honestly and strenuously to meet every objection, actual and possible. No 
major theory, except perhaps the question of the nature and extent of the 
provincial edict, ts left untouched, and almost at every point of the generally 
current theories about Gaius’s life and work, a new version is put forward. 

According to the author, Gaius was born probably about a.D. 112. He 
was a free-born Roman, perhaps born in Rome itself, but if not the most likely 
placé is Dyrrachium. He studied and taught at the Sabinian school in Rome 
where a teaching colleague was Pomponius (who had transferred from the 
Proculian school)—hence the affectionate reference by Pomponius to Gaius 
noster. While teaching there he made a first draft of his lecture notes, which 
were to be known as the Institutes, later revising them twice—in the fifties 
of the second century and in the early sixties—before they were finally 
published in the early sixties. In the late thirties he had written Ad Quintum 
Mucium (to be followed at greater length in this by Pomponius), in the forties 
and early fifties he wrote on the Urban Edict, and in the late fifties on the 
Provincial Edict. Many other works followed in the sixties and seventies, but 
it was not until the seventies when Gaius was himself over sixty, that he felt 
confident enough to expound his own original ideas in the Res Cottidianae. 
But why was Gaius neglected by his contemporaries? Because he left Rome 
and buried himself in the provinces. His predicament was not that of a 
provincial at Rome, but of a Roman (perhaps even in birth, but certainly in 
education, loyalties and habits of thought) in the provinces. A study of the 
number of Greek words used in Gaius’s earlier and later works suggests to 
Honoré that he moved from Rome to a Greek-speaking area, going in fact 
on a “very plausible journey from Rome to the east,” through Dyrrachium, 
where he lingered perhaps for twenty years, to Troas in the province of Asia, 
finally settling in Berytus. But why leave Rome at all? Perhaps because of a 
rivalry with the prolific, self-confident Pomponius, but more likely because his 
diffidence made him feel that the growing bureaucratisation of the profession 
under Hadrian, and the growth of the “establishment lawyer ” meant that the 
jus respondends would never be granted to an independently minded republican 
like himself. Away from Rome this would not matter. A new chronology is 
suggested for his life and his works. 

A great deal of this runs counter to the current theories, but Honoré does 
not shrink from direct clashes with Mommsen and Kunkel, or indirectly with 
any of the other German scholars. All this, however, will stand or fall on the 


Nov. 1964 REVIEWS 751 


method of inquiry adopted. An illuminating introduction reveals his careful 
attitude and shows that he is aware of the pitfalls of his method. A frank 
avowal of the dangers almost disarms criticism. “I do not think we should 
be afraid of the word ‘speculation.’ If the evidence is scanty, which it is, 
the proper procedure is to follow the most likely trail and see where it leads. 
In the case of Gaius it leads to reasonably firm conclusions about his name, 
dates, domicile and career. If the conclusions are wrong, they are at least 
refutable.” “Truth,” as Bacon said, “is more readily elicited from error than 
confusion ”—it is a bold but praiseworthy attitude. 

But the lawyer may well recoil from the speculation involved and the 
flimsy nature of some of the evidence. Are the basic assumptions correct? 
Do lawyers have settled linguistic habits such that one can validly infer 
motives and attitudes from the verb-tense they use? The assumption is 
supportable, but clearly the form-critical method employed may be open to as 
much abuse and subjectivity as ever the interpolationist school produced. At 
some stages of his argument one wonders whether the reasoning develops or 
stops short of further inference to suit the general theme. Sometimes the 
conclusions seem forced. 

The method is to subject the texts of Gaius and his contemporaries to a 
form-critical analysis. Fifty pages (in Latin) of citation tables are appended 
for use with Lenel’s Palingenesia, to show how one jurist refers to other 
jurists, with what words the reference is introduced and in what tense. Their 
relation inter se (whether master and pupil, colleagues, attitudes of respect, 
affection, “distance,” etc.) are deduced from these, as well as the dates of 
their works. Other numerical calculations (e.g., rate of production of books, 
ratio of Greek words used by a jurist, etc.), are frequent throughout the book. 
One sometimes feels that a computer will have to be programmed to cope with 
similar studies. 

The method certainly opens up new possibilities. The retreat from the 
excesses of the search for interpolations has left room for a new approach. 
Daube in his use of Lenel’s palingenetic studies and in his development of the 
form-critical technique has injected new vigour into Roman Law studies. 
Honoré extends the latter method and relies heavily on the former also. But 
the method involves the approach of the historian rather than the lawyer. 
The texts are to be treated as historical documents and subjected to methods 
of internal and external criticism, and a version of diplomatic study. Every 
item of evidence, however flimsy it seems, is utilised and subjected to these 
techniques, even if the only conclusion they afford may be a negative one. 
The method is valid, vigorous and exciting But Honoré is right, whether the 
proposed solutions are plausible must be judged from the book (and the 
method) as a whole, not from isolated chapters. On that basis, one need not 
accept every conclusion that he comes to, but can welcome the method as a 
new weapon in the arsenal of Roman Law studies, while uttering a prayer 
that it does not get into less careful and scholarly hands. In the right hands 
it is as valid and acceptable a method as those used by the interpolationists, 
and may open to us, as here, a large new territory for profitable study. 


C. A. Morrison. 


THE ANNUAL Practick 1964. Vol. 1. By A. S. Dramonn, I. H. 
Jacos, PauL Apams, J. S. Neave and K. C. McGurrrm. 
[London: Sweet & Maxwell, Ltd. 1964. cexvii and 2,000 and 
(index) 290 pp. £6 15s. net.] 


Evex if the common law was ever the perfection of wisdom (which I have 
sometimes doubted) the White Book has always been a monument to its 
imperfection. The original Rules of Court scheduled to the Judicature Act 
of 1875 consisted of sixty-three Orders. “Their scheme was simple and their 
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language direct,” say the present editors, and they occupied fifty-seven pages 
of moderate-sized print in the Law Reports Statutes. The first fifty-eight 
Orders in the new White Book, which correspond more or less to the first fifty- 
eight of the originals, occupy, along with their annotations, about 1,700 pages 
of print which for the most part is a great deal smaller. When we add in all 
the additional Orders about subjects like the Trading with the Enemy Act, 
1989, and the Pensions Appeal Tribunals Act, 1948, which had not been 
invented in 1875 we reach a total far beyond 2,000 pages, and the Supreme 
Court Costs Rules account for another 147. But it is the first 1,700 pages 
which are really saddening. An accurate analysis of these pages would need 
a great deal of research but I feel it to be a safe guess that the text of the 
Orders alone could easily be comprised in a mere 200 pages. Order 12, r. 1, 
for instance, consists of four quite short sentences which occupy less than 
half a page of large print but have to be followed by more than six small-print 
pages of exposition and commentary. Similarly, Order 28 (on security for 
costs) finds itself expressed in one page of text and nine-and-a-half pages of 
annotations. This, I suppose, is the price that we have to pay for a system 
which is based so heavily as ours is upon case Jaw and precedent. All the 
same, it is a disheartening reflection on the powers of draftsmanship possessed by 
the legal profession that those who publish the rules are compelled to explain 
what they mean—or why they do not mean what they appear to mean—at 
such enormous length. 

I am inclined to suspect that the editors have themselves felt embarrassed 
by this feature of the book. At any rate, whether out of modesty or out of 
shame, they have decided that Volume 2 shall not appear at all in 1964 and 
that Volume I shall not go beyond 2,000 pages. This latter end is achieved by 
the curious stratagem of calling a halt at page 1999 and numbering the 
following pages 1999/1, 1999/2, and so on up to 1999/858, which last page 
is followed triumphantly by page 2000 which is “a perfect and absolute 
blank.” So also indeed are pp. 1999/107, 1999/201 and a good many others of 
the series The editors have also left out occasional blocks of pages in the 
earlier reaches of the text; ¢.g., pp. 87, 88 and 89 have vanished without trace. 
It is not surprising that this numerical legerdemain should have produced 
difficulties with the index. The item, for instance “ Jurisdiction—agreement, 
by,” refers one to pp. 74-75, but it turns out that p. 74 deals with the duration 
and renewal of Originating Summonses and that p. 75 does not exist. 

These, however, are but captious criticisms of a work which is the fruit of 
years of labour stemming largely from the Evershed Committee’s Report of 
1958 and which represents the first stage of a complete revision of the Rules. 
“The second and final stage,” say the editors, “is expected to be completed 
and to come into force in the course of the next three or four years.” Since 
they have succeeded in re-writing about half of the previous Rules those of 
us who have had no part in this Herculean task can only applaud their 
industry and be grateful for an expertise which we may be sure will yield good 
results. 

Some of the revisions are very striking. “Causes or matters pending in the 
same division may be consolidated by order of the court or a judge in the manner 
in use immediately before November 1, 1875, in the Superior Courts of Common 
Law.” This stirring slogan, whose precise meaning was not ascertained until 
more than fifty years after its formulation (see Bayley v. Keddleston [1982] 
2 K.B. 892), has now been replaced by a rule which actually sets out the 
circumstances in which consolidation is permissible. Though one may regret 
the passing of an old friend it is a comfort to see him so decently interred 
and at the same time to be assured by the editors that “the new Rule does 
not change the practice.” (Those who were brought up on the maxim that 
things which are equal to the same thing are equal to one another may have 
to reconsider their position.) 

Certain of the Rules undoubtedly do change the practice. It is now 
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necessary, for instance, if you are alleging fraud to set out in your Statement 
of Claim the facts which you will rely on to prove it (Ord. 18, r. 12 (1) (b) ); 
and Ord. 14, r. 5 for the first time puts a counterclaim on the same basis as 
a claim for the purpose of applying for summary judgment. Many other 
alterations have been made, but in their highly instructive Preface the editors 
coyly suggest that the best way to find out what they are is the hard way—in 
other words, read the whole book. In case anyone should suppose that for the 
purpose of this review I never got beyond the Preface, I call attention to 
the bouquet of printer’s errors which occur at the top of p. 864. How much 
further I progressed on the road to p. 2,000 I will not disclose; even the 
editors would not claim that the White Book is easy week-end reading. 


C. P. Harvey. 


Kerr on Recervers. Thirteenth edition. By Raymonp WALTON. 
London: Sweet & Maxwell, Ltd. 1968. lvi and 886 pp. 
with index). £4 4s. net.] 


Pues’ PropaTe anD Estate Dury Practice. Sixth edition. 
By D. R. Le B. Hotnoway. [London: The Solicitors’? Law 
Stationery Society, Ltd. 1968. lvi and 669 and (index) 44 pp. 
£5 5s. net.] 


GUE To CHancery Practice. By EDMUND Hewarp. [London: 
Butterworths. 1962. xix and 97 and (index) 12 pp. 25s. net.] 


Tue above three books may be conveniently considered together as all of them 
are essentially books dealing with practice, and mainly of interest to prac- 
titioners, although the Ohancery Guide in addition has strong claims for the 
attention of students who are concerned with acquiring knowledge of the main 
elements of Chancery procedure. Kerr on Receivers has a long history, its 
first edition by the author dating 1869. He continued to edit two subsequent 
editions, and the remainder were produced by other hands. As Mr. Raymond 
Walton, the present editor, observes in his preface “the book is now close to 
its centenary which is a remarkable tribute to its original author.” Kerr on 
Recetoers has been regarded by the courts as the textbook on the subject as 
near authority as any modern textbook can be, largely because its well 
arranged presentation of statements of the law and procedure is made in 
relation to the practice of the courts in decided cases and this applies both to 
the sections dealing with receivership appointed by the court and out of court. 
Particularly valuable are the expositions in respect of each sphere of the 
principles upon which a Receiver is appointed. As regards procedure, the 
text and notes are most comprehensive and are brought up to the time of 
contemporary practice. The admirable footnotes include alternative suggestions 
in respect of points of practice. Appendices contain relevant sections of the 
Law of Property Act, 1925, the Companies Act, 1948, the Administration of 
Justice Act of 1956, the Rules of the Supreme Court and of the Companies 
(Forms) Order, 1949. 

The practitioner with this edition of Kerr on Receivers at his elbow in or 
out of court will never be at a loss as to receivership law and practice. The 
learned editor has given the work a renewed lease of rejuvenated life. 

Phillips’ Probate and Estate Duty Practice affords a good instance of how 
a modern book that is worthy can relatively soon win its way to an enduring 
place in the law library. The preface admirably describes its origin and 
purpose. The learned editor therein observes “The book first appeared ... just 
after vast changes had been made in the Probate and Estate Duty practice by 
the legislation of 1925.” In the preface of the original edition, the author 
observed that he offered his book “for the assistance of the busy and harassed 
practitioner in the belief that the practice is now settled.” Alas, the present 
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editor adds “ the practice never does remain settled.” “The object of the book 
is still to be of the greatest possible use for the practitioner who, it is hoped, 
is Just as busy but considerably less harassed than was his predecessor in 
1926.” Phillips’ Probate and Estate Duty Practice is the vade-mecum that has 
thus proved itself since first issued in 1926 for the practitioner in the non- 
contentious sphere of those matters which relate to the incidents of testate 
and intestate succession. The first edition coincided with the property 
legislation of 1925 and its consequential effect upon these areas of legal 
concern of an extent that made a book of this kind a veritable guide to the 
perplexed (to borrow a phrase of a medieval philosopher), who not only had 
to deal with the real difficulties of instant cases but to grapple with those 
which arose from having to alter trains of thought indoctrinated under the 
pre-existing system and adapt them to the new principles and practice. 
It at once took its place in the front ranks of textbooks of its kind, and it 
has retained and consolidated its position to date. Its comprehensiveness 
can be tested at a glance at the admirable list of contents on p. vii where 
the headings of each section of each chapter are detailed and most helpfully 
these are repeated at the beginning of each chapter, and what with the full 
Tables of Cases, Statutes and Rules and an excellent Index, the practitioner 
has a referential equipment which for speed and ease in ascertainment of any 
point is quite a model of its kind. The section “Estate Duty” frankly admits 
that it is presented as a brief outline of the principles governing the impositions 
of and exemptions from the duty, and is not intended to be exhaustive, the 
details of which must be sought in textbooks devoted to the subject, but with 
due regard to its range it affords a most useful guide to the Inland Revenue 
territory of the law of succession. Needless to add, such a chapter has to be 
read in the light of such new legislation as may be enacted subsequent to 
publication. The current edition contains expansions of the treatment of the 
law and practice relating to trust corporations, residuary gifts in wills, persons 
not sui juris and the procedure for lodging papers leading to grants. Mr. 
Holloway has worthily perpetuated the outstanding tradition of service to the 
profession afforded by the original author of this well-nigh indispensable 
manual of non-contentious probate and revenue practice in relation to the 
law of succession. 

Mr. Heward’s Guide to Ohanoery Practice is a timely and welcome 
production of great practical utility, but it should be the prelude to a larger 
work, mid-way between the two large volumes of Daniells’ Chancery Practice 
and the book in review, such as the late Sir Arthur Underhill’s Manual of 
Ohancery Procedure published as far back as 1881 but regrettably never 
subsequently republished. The Guide deals with those proceedings in the 
Chancery Division of the High Court other than are initiated by writ, as 
the author observes “that proceedings commenced by the latter process are 
very similar to the practice obtaining in the Queen’s Bench Division.” One of 
the many merits of the book is its inclusion of statements of Practice 
Directions. Advantageously for the reader the references to authorities are 
contained in the course of the text, a more convenient method in a book for 
quick consultation than when relegated to footnotes. Here may be aptly 
applied that somewhat overworked epithet “handy ” and the book, of which a 
second edition has already been published, revised to cover the new Rules, 
should find a place in the library of practitioners in both branches of the 
profession. , BEnrtTRam B. Bewas. 


COMPARATIVE FEDERALISM. By Epwarp McWamney. [Toronto: 
University of Toronto Press; London: Oxford University Press. 
1968. ix and 108 pp. 40s. net.] 


Tais little book had its origins in lecture courses delivered at various 
European universities and graduate centres, and it is one that seeks to 
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stimulate thought rather than to impart detailed information. The author 
is well known for his writings on comparative constitutional law, which have 
been characterised by an endeavour to set legal and political issues in a 
context of sociological jurisprudence. The rigour of a conventionally 
analytical approach to public law problems repels him; positivism in its 
several manifestations is the enemy. Instead he looks for the underlying 
value judgment, the thinly-concealed conflict of social interests, the inarticur 
Jate major premise; and he views benignly the judge who brings into the 
open those broad issues of principle which others willingly evade behind the 
refuge of linguistic analysis. In his writing the large generalisation couched 
in an orotund phrase is never suppressed for long. Those humdrum 
minutiae which preoccupy some of us seldom intrude, and when they do make 
an appearance the reader is soon whisked away from practice to theory, 
from the ground floor to levels of higher contemplation. Professor 
McWhinney’s method of approach is indeed more typical of the continental 
public lawyer than of the common lawyer; but because it is unusual it has 
a strong claim to special notice. 

In substance the book is a general study of aspects of federalism in the 
United States, Canada and West Germany. Of the other “classical” 
federations, Australia and Switzerland are disregarded, and the author has 
deliberately excluded the new federations from consideration. Within this 
circumscribed zone he focuses his attention predominantly on a judicial process 
as a factor in constitutional development. The third chapter, “ Umpiring the 
Federal System,” provides a very helpful and well-rounded comparative 
survey of the roles of the United States and Canadian Supreme Courts and 
the West German Federal Constitutional Court. The two chapters that 
follow it, on the interpretation of the treaty-implementing power and the 
location and scope of governmental authority to defend the constitutional 
order, illustrate the methods of the three courts and also introduce us to the 
political background behind the leading German cases. He goes on to 
identify other problems that confront the judicial statesman in a federal 
polity: for instance, the reconciliation of states’ rights, on the one hand, with 
the claims of minorities within state boundaries to federal protection of their 
interests on the other, as in the dispute over compulsory secular education 
for Catholic children in Lower Saxony, the struggle by negroes in the southern 
states to achieve equality of opportunity, and the conflicts between Jehovah’s 
Witnesses and provincial authority in Quebec; and the evolution of principles 
of federal comity which, particularly in West Germany, are being developed 
by the courts in order to restrain undue encroachments by one government 
upon the fields of competence assigned by the constitution, explicitly or 
implicitly, to others. Surprisingly, Professor McWhinney does not refer to 
the old-established American doctrine of implied immunity of instrumen- 
talities. Nor does he allude, except in very general terms, to what is surely 
the most striking modern feature of federal systems—the development of co- 
operative inter-governmental institutions and techniques to overcome the 
obstacles presented by a constitutional partitioning of power in fields where 
co-ordinated action is necessary but where constitutional amendments to 
effect a redistribution of functions are not politically feasible. 

However, it is only too easy to criticise an author for not having said 
what he has decided not to say. Professor McWhinney has sensible remarks 
to make about the premature burial of federalism by radicals in the 1980s 
and their subsequent discovery of the virtues of limited government and 
judicial review, and about the dangers of impatience in evaluating a federal 
system. Federal government in western countries presupposes a willing 
acceptance of the facts of political pluralism and regional diversity; it calls 
for a spirit of moderation and a readiness to hasten slowly by means of 
bargains and compromises; usually it places heavy burdens on the judiciary, 
which cannot be supported unless the principle of judicial independence is 
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firmly established. A nominally federal system may exist in the absence of 
these conditions; but it is unlikely to be a system identifiable as one in which 
the principles of constitutionalism prevail. If a Western European Federation 
ever emerges, its ideological foundations will no doubt be acceptable to the 
liberal constitutionalist, and its mechanism will probably receive the kind of 
delicate adjustment which Professor McWhinney has described in his com- 
parative study. In new non-European states which adopt federal constitu- 
tions, the basic assumptions of political leaders may well be of a fundamentafly 
different order, and the experience of the older federations in the areas of 
judicial review may be largely irrelevant. The record of federalism in India 
does not support this prognosis; but the record of new federations elsewhere 
makes it increasingly apparent that India is a remarkable exception to the 
general rule. 


S. A. pe Sacrra. 


Human Rients N Evrorg. By A. H. Rosertson. [Manchester: 
University Press. 1968. vii and 280 pp. (with index). 
85s. net. ] 


Ir would be difficult to imagine a more thorough exposition of the subject of 
human rights in Europe than Dr. Robertson’s. Apart from a detailed com- 
mentary on the text of the European Convention on Human Rights, this book 
includes an account of the history and origins of the Convention, of the 
drafting and signing of the Social Charter, of the Lawless Case and an 
outline of possible future developments. The reviewer’s main regret is that 
Dr. Robertson does not deal more explicitly with the problems to be faced 
in any attempt to reduce human rights to a written formula. How, for 
example, is the right to private property to be limited so as to allow what 
might be regarded as justifiable state intervention without destroying the 
meaning of the right. This attempt is made in Article 1 of the Protocol, as 
the author points out. Does he think the attempt successful? Or does this 
article merit Professor Wheare’s comment on a similar provision in the Irish 
Constitution, “a classical example of giving a right with one hand and taking 
it back with the other . .. the constitution of Jugoslavia goes hardly further 
than this.” What of the relative importance of political and economic 
rights? Mr. Cranston recently described the inclusion of economic rights 
in the United Nations Declaration as a “considerable diplomatic victory 
for the Communist members of the United Nations,” (Human Rights To-Day, 
p. 88). Should the Council of Europe interest itself in such rights? Although 
the reviewer is quite sure it should the quotation shows there are different 
views on their value. 

The author also has been a little over-generous to the United Kingdom 
Government. First, the United Kingdom reservation to the Protocol means, 
in effect, that it does not accept, in the exercise of the functions which it 
assumes in relation to education and teaching, the right of parents to ensure 
the education of their children in conformity with their own religious 
convictions. Secondly, in dealing with the refusal of the United Kingdom 
Government to accept the right of individual petition the learned author 
merely quotes the government spokesman in the House of Commons and gives 
a reference to the Lord Chancellor’s speech in the House of Lords. Foreign 
readers may not realise that the Lord Chancellor in question is the same 
person as the Sir David Maxwell Fyfe whose eloquent defence of the right 
of individual petition is quoted by Dr. Robertson at p. 58. As Lord 
Chancellor, Sir David Maxwell Fyfe’s new view rested, among other grounds, 
on the interesting argument that the right of petition would afford 
“unequalled opportunity for frivolous and vexatious cases ... because no one 
seriously says that English common law does not protect the rights of 
freedoms at least to the extent which the Convention says.” 
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This book 1s not a work of propaganda to win advocates to the cause of 
international protection for human rights, but it may well incidentally have 
that effect by showing such a system actually functioning. International 
enforcement of basic rights is so important that in Chesterton’s words it 
is worth doing badly. Dr. Robertson has shown, without emotion or 
rhetoric, that in Europe at any rate the job has been done far from badly. 


P. Jaoxson. 


L’ESECUZIONE DELLE OBBLIGAZIONI NEL DIRITTO INTERNAZIONALE 
PRIVATO. By Benzepetro Conrortt. [Naples: Ed. Morano. 
1962. 826 pp.] 


Turs work of Conforti’s deals not only with modes of execution in the strict 
sense (determination of the actual day and moment of performance, consign- 
ment of the subject-matter, etc.) but also with two problems that have 
assumed considerable importance in the conflict of laws: employment rela- 
tionships and financial obligations. Studies in this field, both in Italy and 
elsewhere, have tended to be somewhat fragmentary, and for this reason, as 
well ag the dissatisfaction he has felt with the answer generally favoured in 
Italy—the competence of the lex loci soluttonis as currently understood there— 
Conforti has set out to find a more satisfactory basis for applying the lew loci 
solutionis, and to find a consistent formula for settling all the problems in 
this particular subject. 

The work is divided into two parts. In the first the author makes a 
critical appraisal of the solutions currently embraced, and singles out the 
principles which need to be considered; in the second he sets out a detailed 
and coherent application of those principles. The whole analysis keeps closely 
to the positive Italian system of private international lew and gives full 
consideration to the problems of civil law which are invoked by his thesis. 
Altogether the work maintains an excellent standard. 

Conforti refutes the theory that the laws of the locus should apply to 
execution if the substantial content of the contract is not affected, maintain- 
ing that the contract and its performance are inseparable: E ormai da tenere 
per formo che Vapplicazione della lex loci comporta in ogni caso una modifica, 
piu o meno rilsvante a seconda delle circostanze conorete, delle situazioni 
giuridiche delle parti (p. 100). (‘ By now it is recognised that the application 
of the lex loci always affects the juridical position of the parties to a greater 
or lesser degree according to the surrounding circumstances.”) For this 
and other reasons, an entirely new approach is made to the problem on the 
basis of positive Italian law. This could lead to two solutions, in keeping 
with Article 25 of the Preliminary Dispositions of the Civil Code: the lez 
contractus and the law of the place where the fact occurred from which the 
obligation derived (the latter being laid down as the rule for non-contractual 
obligations). 

Conforti chooses the second solution, for two reasons: 

First, because the rules governing questions of exchange, employment 
relationships, etc., are not primarily dependent on the contract: this being 
demonstrated by the fact that their application is independent of any 
conventional link between the partics. Thus the “example” of the rules on 
payments, etc, differ from the “contractual case” containing rules for 
protecting the independence of the parties, the duties of the seller, etc. 

Secondly, Conforti does not support the theory of the unity of the contract, 
He maintains (p. 189) that it has no counterpart in private law, which distin- 
guishes between the obligations determinable by the parties (effetti voluti) 
and obligations imposed directly by the law (effetti legal). 

From this point it is a short step to invoking paragraph 2 of Article 25: 
“Non-contractual obligations are governed by the law of the place where 
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the fact occurred from which they*are deprived.” Conforti takes that step, 
showing that the rule which controls civil wrongs, quasi-contracts and other 
aspects of obligations, should be equally extended to all autonomous juridical 
acts. 

The system proposed by Conforti may therefore be summarised as follows: 

(1) The rules on execution which treat performance as discharging the 
contractual obligation (or which are intended to protect the interests of the 
parties) come under the law governing the obligation to be discharged. 

(2) The rules concerning the acts of the parties to the contract, which 
may affect interests outside the contract, should be governed by the lex loci 
enecutionis. 

In the second part of the book, where the principles set out earlier are 
applied, the author deals with certain aspects of execution common to all 
contractual relationships, and then with execution in the context of employ- 
ment contracts and pecuniary obligations. An additional merit belongs to 
this part, in that the author takes into consideration legal theories and 
judicial decisions of other countries, 

Tirto Battarino, Faculty of Jurisprudence, Pavia. 
Translated from the Italian by D. R. Grrserr. 


Crrmunat Law. Problems for decision in the promulgation, invoca- 
tion and administration of a law of crimes. By Ricuarp C. 
DONNELLY, JOSEPH GOLDSTEIN and Ricwarp D. SCHWARTZ. 
[New York: The Free Press of Glencoe, Inc. 1962. xxvi and 
1169 pp. (with tables and index). $15.] 


Tus is an unusual case book on Criminal Law, compiled by the authors with 
a view to exposing the essential nature of criminal law as a means of social 
control, and to integrate this with modern knowledge about criminology in so 
far as that is thought to be relevant to students of the criminal law. It is 
unconventional in design and content, though in terms of length and method of 
compilation it resembles almost any other American legal casebook. This 
latter fact detracts from its value to the English reader, who is more accus- 
tomed to a textual exposition of principle. But the Donnelly-Goldstein- 
Schwartz combine have produced a book which is at once stimulating and 
provocative and also at the same time a valuable work of reference. While it 
would be unlikely to appeal to first year English law students, it may interest 
thelr teachers. 

Its special value lies in the manner in which the answers are sought to 
various fundamental questions so that, to use the authors’ apt phrase “we 
can tease apart the real issues.” Seldom have criminal lawyers been obliged 
to undertake this kind of self-examination—the paucity of the authority to 
which the Wolfenden Committee could refer for an examination of the aims 
which criminal law should serve amply demonstrates this. If the reader gets 
no further than p. 4 he will at least have these questions in mind. There 
follows a detailed account of one particular case (the case of Dr. Martin) 
which is reproduced as a kind of sounding board for all manner of responses. 
What should be done with an elderly and respected teacher who is discovered 
to be carrying on homosexual relationships with his pupils? This is a good, 
talking point, and raises many questions of policy and prejudice. But it is 
hardly typical of the vast majority of criminal cases, and one might question 
the use of such atypical material to advance the purposes this book is designed 
to serve. Nevertheless, the detailed account given here of the criminal process 
from arrest to appeal, from prison to parole, is itself a most revealing 
document, interspersed as it is with accounts of other cases and journal 
articles raising relevant issues. 

One comes back 250 pages later to the discussion of the nature of criminal 
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law and the requisites of criminal responsibility, discussed in a more con- 
ventional framework. This is Chapter II of the book, which together with 
the preceding chapter, has been used to provide the basis of a first-year 
course at Yale University School of Law. But the readings here extracted are 
drawn from sources far beyond those to which criminal lawyers are accustomed 
to refer, and include extracts from Guliver’s Travels, Samuel Butler’s 
Erewhon, from C. S. Lewis, Hoebel, Lenin, Bertrand Russel, as well as 
from criminologists like Sutherland and Thorsten Selin and Professor 
Radzinowicz. Bentham, Stephen, Glanville Wiliams one would expect, but 
not Sigmund Freud’s Thoughts on War and Death, or Flugel on Man, Morals 
and Society. Of course, one cannot say that it is bad for law students to be 
exposed to this kind of material, but a lingering doubt remains whether the 
amount of law learned does not suffer, and whether the student can eventually 
distinguish between the tools of his trade and those of other professions. 

There remains the question what the English law student’s teacher will get 
out of this book. Here there can be no doubt of the profit to be derived from 
leisurely perusal of its contents. On a strictly legal plane, at p. 804 he will 
learn of the policeman’s rights to use deadly force: Commonwealth v. Duerr, 
45 A. 2d 285 (1946); at p. 815 of Mr. Justice Frankfurter’s splendid dissent 
on the meaning of due process, in Solesbee v. Balkcom, Warden, 889 U.S. 9 
(1949); at p. 854 of Judge Irving R. Kaufman’s penetrating observations in 
US. v. Bonanno, 180 F.Supp. 71 (S.D.N.Y.) 1960, on the practical effect of 
placing too rigid restrictions on police powers of questioning suspected persons. 
There are many American cases which he may wish to incorporate in his 
teaching, and which he may not have come across before. Then there is the 
Australian case of King v. Cogdon on automatism, written up by Professor 
Norval Morris in Res Judicatae, and now here reprinted (p. 581) side by 
side with Hill v. Baxter [1958] 1 Q.B. 277. We may not be proud of the 
inclusion of R. v. Ward [1956] 1 Q.B. 851 (p. 578) especially without any 
comment to place it in the context of other recent English decisions for and 
against objective liability (D.P.P. v. Smith [1961] A.C. 290 and R. v. Cunning- 
ham [1957] 2 Q.B. 896). Those who condemn the imposition of absolute 
liability in criminal statutes and find decisions like Kat v. Diment too harsh, 
might wish they lived under a constitutional protection such as the Supreme 
Court provided in Smith v. People, 361 U.S. 147 (1959) which enabled that 
Court to strike down a statute making it an offence to have possession of an 
obscene or indecent writing in a bookshop, on the ground that the statute did 
not require knowledge of the contents of the book, and tended to penalise 
innocent booksellers. 

It is interesting to see a case in which the year-and-a-day rule for the 
law of homicide has been rejected by the majority of the Pennsylvania 
court in Commonwealth v. Ladd, 166 A 2d 501 (1960). The California case 
about the necessity of a corpus delicti (People v. Scott, 1 Cal.Rpt. 600 (1960)) 
might be compared with R. v. Horry and R. v. Onufreyczyk, both of which 
are referred to in the judgments (pp. 658-659). Dr. Bernard L. Diamond’s 
observations about the Gorshen case are fascinating reading (pp. 688-691). 
The case of Bedder v. D.P.P. [1954] 2 All E.R. 801 needs annotation to 
indicate that the English law of provocation was changed in 1957 by virtue of 
section 8 of the Homicide Act, and we do not yet know how far the old cases 
can withstand the new approach which places much more in the hands of the 
jury (of. Harvey Holford). The Korean brainwashing case of US. v. Fleming, 
28 C.M.R. 7 (1957) is interesting in relation to the defence of duress (p. 699). 

Some readers will be indebted to the authors for the splendid collection of 
materials on the philosophy of punishment. Others may find Mr. Justice 
Frankfurter’s comments in Sherman v. U.S., 856 U.S. 869 (1958) on the duties 
of the police to behave reasonably towards suspected persons and to avoid 
entrapment comforting if not indeed profoundly inspiring 

The account of the trial and retrial of the celebrated Durham case occupies 
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considerable space, but these are exiremely worthwhile pages, if only because 
they give the complete story and show that Monte Durham was not after all 
found mentally disordered so as to absolve him from criminal responsibility, but 
was convicted for housebreaking and sentenced to one to four years’ imprison- 
ment. This was despite the fact that he had spent a considerable period of 
time in Saint Elizabeth’s Hospital, the large mental hospital in Washington 
D.C., prior to the offence. It is also fascinating to know that the Bill of 1961 
introduced in the House of Representatives in the 87th Congress proposed 
altering the test of insanity in the District of Columbia by replacing the 
Durham test by the more conventional test advocated by the Draft Model 
Penal Code of the American Law Institute. 

So much of the space in this book is devoted to questions of principle and 
policy that the authors have left themselves little room for a discussion of the 
rules of substantive law relating to the specific crimes. But the authors 
clearly did not intend to approach the matter conventionally. Instead Chapter 
III is devoted to a re-examination of the Criminal Law in terms of groups. 
Here they treat such seemingly dissimilar aggregates as unions, corporations, 
partnerships, conspiracies, political parties, gangs and racial minorities. The 
key questions are stated as follows “How is ‘ group’ to be defined for criminal 
law purposes? To what extent should the criminal law make special pro- 
visions to control or protect groups or participation in groups? For purposes 
of defining crime, should group behaviour be distinguished from individual 
behaviour? For purposes of determining the kind and severity of sanctions, 
should groups be distinguished from individuals? ” 

It is possible to quarrel with the choice and arrangement of the contents 
of this section. One might do better to approach substantive criminal law from 
a different angle—from the point of view of the interests which the criminal 
law is trying to protect, defining interests here in terms of protection of the 
person from violence or exploitation, protection of property from violence, 
theft or fraud, or damage, and protection of the interests of the community 
from subversion or corruption or offensive behaviour. This wag the basic 
framework of Professor Fitzgerald’s treatment in his recent book. But again 
the authors have collected together a most unusual renge of material, much of 
it of more sociological than legal interest. 

On conspiracies, we note the importance attached to R. v. Meyrick and 
Ribufi (1980) 21 Cr.App.R. 94 and R. v. Newland [1958] 2 All E.R. 1067 but we 
beg leave to wonder what sort of picture of the world around him will be 
implanted in the mind of the Yale student who reads of the machinations of 
those at the root of power in government and in bureaucracy, in commerce 
and in business. More realistic, perhaps? But how far related to the every- 
day work of the criminal courts? Over 70 per cent. of cases of the higher 
courts concern breaking and entering or larceny. Yet there is little here 
about such common crimes. Over two-thirds of the work of the magistrates 
concerns traffic offences Yet pedestrians and motorists are not among the 
groups considered. It is a one-sided view of criminal law which is presented— 
highly conceptual and intellectual. Few who are daily involved in the work 
of criminal courts would recognise it. Maybe in the United States, where 
every point has a possible constitutional if not political slant, these issues loom 
larger than elsewhere. In this volume they tend to obscure as much as they 
reveal, but this criticism should not be allowed to detract from the real 
contribution which the authors have made in assembling these materials, in 
challenging conventional modes of thought, and in stimulating the reader. 
Whether they have succeeded in “teasing apart the real issues” is harder to 
judge, but they have certainly begun a process which others may be tempted 
to advance further or by different means, and that is the process of presenting 
criminal law in relation to modern society and its problems. 


J. B. Harr Wou1ams. 
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Tue Cra Law. By F. T. Gus. Third edition. [Harmonds- 
worth: Penguin Books, Ltd. 1968. 800 pp. (with index). 
4s. 6d. net.] 


Taere is probably no branch of English law which is more difficult to discuss 
adequately in a short volume than the criminal law. Numerous and often 
ill-conceived statutes have enormously added to the complexity of the common 
law as it had developed to meet the varying social needs of an erratically 
progressing community until we are left with the plethora of offences which 
fill up the lengthy volumes of Russell, Archbold and Stone. How can such 
a hotchpotch of often overlapping offences be effectively presented to the lay 
public? For this is after all what our author was called upon to do. 

That Mr. Giles has achieved a fair measure of success is evident from 
the demand for his book, and indeed it would be ungenerous not to acknow- 
ledge that there is much of great value in his pages. If in my subsequent 
discussion of the book I seem to be unduly critical this must not be taken 
to mean that I have not perused the work with much interest, and often with 
advantage to my understanding of our criminal law and its administration. 

English criminal law has many good points particularly in some of its 
procedural aspects but it stands surely in need of simplification and indeed 
of reform in quite a number of other ways. It seems to me therefore unfor- 
tunate that a book which is directed to such a wide public should open with 
the statement “English law will probably be regarded as the greatest system 
of law the world has ever known,” a statement which later on the same page 
the author makes clear he regards as true of the criminal law. This laudatory 
attitude continues pretty well throughout the whole volume and there is 
hardly anywhere a suggestion that any reform is necessary, or indication that 
the Lord Chancellor has a Committee at work on the subject. 

The author’s main qualification for his task is a long experience of the 
work of magistrates’ courts: he was for some thirty years chief clerk at 
Clerkenwell. He is indeed the author of a well known volume on these 
courts, as also of a book on the work of the juvenile courts. As one would 
expect from this record the earlier part of this volume which deals with the 
procedural aspects of the criminal Jaw is much the best. But even here Mr. 
Giles tends to clutter up with too much detail his description of a criminal 
trial, and what goes with it. One suspects that he did not start by coming 
to a clear decision as to the audience which he wished to address. Did he 
wish to give the intelligent man in the street a broad picture of the work of 
the criminal courts and of the law which they administer? Obviously the book 
is mainly intended for that audience. But the reference in the Foreword to 
those who “would like to acquire a working knowledge of the criminal law” 
makes one wonder whether he did not feel that he could also aim at an 
audience of justices of the peace, and possibly also at those embarking upon 
the career of magistrates’ clerk—two groups who certainly require much more 
detail than the normal reader. But then he talks about textbooks and novices 
almost as if he were catering for law students who he thinks would be bettter 
off with fewer of the “vague generalisations” which he finds in the orthodox 
textbooks. In the result Mr. Giles does not really succeed with any of these 
audiences, and through failure to deal effectively with the basic aspects of 
the criminal law fails at the same time in his main objective which presumably 
was to provide a satisfactory general introduction to this difficult subject. 
How could any student safely use as a textbook a volume which contains 
no discussion of mens rea, and indeed fails to deal adequately with the 
presumption of innocence? 

The author’s natural predilection for procedure is shown by the fact 
that very nearly two-thirds of the book is devoted to procedure, using that 
term in ea broad sense. It is true that Part Two is entitled “General 
Principles of the Criminal Law,” but the chapter headings show that very little 
of it is in fact concerned with the principles of the substantive criminal law 
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at all. Thus there are chapters on tHe “Criminal Classes,” the “ Magistrate at 
Work,” “Depositions and Committals,” “ Adjournments and Remands,” 
“Probation” and “ Miscellaneous Points,” which actually contain some basic 
points rather hidden away. Indeed there is only one chapter in this Part, 
that on “Insanity and Mental Disorder,” which has any parallel in such a 
textbook as that of Glanville Williams on the general principles of the 
criminal law: Criminal Law: the General Part. 

For his main description of criminal procedure proper Mr. Giles adopts 
the familiar but useful method of describing a criminal trial: this is the 
imaginary trial for murder of one Charles Black. I say imaginary though 
about four-fifths of it is taken from the trial of Albert Smith, the “brides 
in the bath” murderer. The author introduces a number of extra facts and 
variations with the object of bringing out some additional procedural points 
which are certainly useful ones, though it is a little puzzling that he should 
not disclose from the start the fact which he inferentially admits at p. 71 
that he is using this famous case as his model. 

At first sight one would mistrust the policy of building a serious study of 
procedure round a theatrical murder case, and one cannot but admire the 
ingenuity with which Mr. Giles has introduced many important elements into 
his discussion—from the Judges Rules to the recently altered possibility of an 
appeal to the House of Lords. He finally dismisses the imaginary Mr. Black 
from this world with the macabre sentence, “And so one genial May 
morning . . . the hero of these chapters . . . submitted himself to the 
ministrations of the common hangman who saw to his dispatch in a most 
sanitary and satisfactory way,” typical of the grim, almost repellent, humour 
which from time to time lightens the pages of this book. Sometimes also 
Mr. Giles makes use of irony, a dangerous weapon in a volume of this 
kind—thus in discussing arrest without warrant he poses the question, “how 
will the ordinary citizen know if the offence is a treason or a felony, and what 
else can it be? This is very simple!” 

However, apart from the fact that it is cluttered up with too much detail I 
have little serious criticism to offer of this part of the book. It is when 
we come to the substantive law which is only allocated some hundred pages of 
text that its main weaknesses become apparent, and these spring in quite a 
considerable degree from the fact that the author decided at the outset 
not to indulge “in generalities,” that is, discuss principles. The failure to 
explain mens rea, for example, results in a seriously misleading use of the word 
“malice” in connection with murder. He correctly states (p. 198) that “the 
words ‘malice aforethought’ give rise to the greatest difficulty in defining the 
charge of murder.” He then goes on to say that the word malice was explored 
at length in R. v. Cunningham. But the malice discussed in that case was 
malice in relation to statutory crime and it is a commonplace that “malice 
aforethought” has a highly technical meaning on which such cases as R. v. 
Cunningham throw little if any light. In spite of all the recent discussions on 
objective and subjective mens rea there is only the most cursory reference to 
this subject, D.P.P. v. Smith (not discussed) being referred to as R. v. Smith. 
If there had been a satisfactory discussion of mens rea such a statement as 
“in all cases (of murder) there must be evidence that the murderer intended 
to kill though not necessarily any particular persons” (p. 201) could hardly 
have survived. Again was R. v. Jarmain (discussed at p. 200) really a case 
of constructive malice? And in any case is it conceivable after D.P.P. v. 
Smith that it would be regarded as overruled by the Homicide Act, 1957—as 
the author contends? 

In the short section on manslaughter which takes up rather more than one 
page of text (after all it is an important crime) there is no adequate explana- 
tion of provocation and of how it reduces murder to the less serious offence; 
R. v. Stringer, a motor manslaughter case, seems to have been misunderstood, 
and there is not sufficient discussion of the mens rea required for this crime, 
and particularly no analysis of recklessness or reference to the authoritative 
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speech on this subject by Lord Atkin in Andrews v. D.P.P., a case which is 
indeed not mentioned. 

Assault is inaccurately defined (p. 214) in terms of violence, and there is 
no mention in the page on this subject of the interesting end important 
problems which arise in connection with games, chastisement, etc. 

A satisfactory discussion of the consent element and mistake in connection 
with larceny could hardly be expected in the few pages devoted to this basic 
subject, yet it hardly seems excusable to leave out R. v. Ashwell; R. v. 
Hudson; R. v. Tovey, or the much debated contemporary case Russell v. 
Sméth or to deal with R. v. Riley only by way of a case reference. 

There is more than one misleading definition of treason. At p. 88 it is 
said to be an offence “against the State, against the person of the Sovereign 
or his Consort and the Heir Apparent.” At p. 256 there is a quoted 
definition, source not stated, as “the atrocious crime of endeavouring to subvert 
by violence those institutions which have been ordained in order to secure the 
peace and happiness of society.” 

To obtain sexual intercourse with a woman by a false pretence (p. 269) is 
not rape unless she was misled as to the fact of the intercourse itself (R. v. 
Williams [1928] 1 K.B. 840). 

Enough has been said to show that the treatment of the substantive law 
in this book is in many respects unsatisfactory. The trouble is largely due 
to the attempt to deal with too much in too small a space and the remedy 
would seem to be to gain space by sacrificing some of the unnecessary detail in 
the earlier part of the work and by the use of cross-referencing. Thus in the 
section on insanity and the M’Naghten Rules (spelled here McNaughton) 
there is no mention of “ diminished responsibility.” That subject is of course 
dealt with under murder where there is no cross-reference to the M’Naghten 
Rules. Quite a number of other examples of this deficiency could be given. 

There are in addition various small errors which it is surprising to find 
uncorrected in a third edition: e.g obiter dicta are plural not singular 
(p. 80), and Pollock C.B. was not Lord Pollock (p. 288). 

C. 


Cres or Viotence. An Enquiry by the Cambridge Institute of 
Criminology into Crimes of Violence against the Person in 
London. By F. H. McCurmrocx. [London: Macmillan & Co., 
Ltd. 1968. x and 287 pp. 56s. net.] 


A CALENDAR oF Murper. Criminal Homicide in England since” 
1957. By Terence Morris and Louis Biom-Coorgr. [London: 
Michael Joseph. 1964. xiii and 418 pp. 80s. net.] 


Two years after its inquiry in Robbery in London (reviewed in (1962) 25 
M.L.R. 492) the Cambridge Institute of Criminology has now been able to 
complete its important sample study of the part played by violence in the 
overall picture of crime in this country by issuing the second volume dealing 
with crimes of violence against the person in London, once again most ably 
presented by Mr. McClintock. Coming at a time when there is no sign of 
abatement in the rise of crime, both volumes are written with admirable 
restraint; they go indeed some way towards allaying exaggerated anxiety 
which might lead to panic measures. Thus it is pointed out that “even in 
1960, more than 90 per cent. of the offenders brought before the courts had 
neither used nor even threatened violence” and that the chance of a citizen 
being ever attacked by a stranger in the streets of London is probably lower 
than 1 in 10,000. 

While it is likely that in London crimes of violence against the person 
have, as the statistics assert, more than doubled in the last decade, the propor- 
tion of victims who sustained serious injury has not increased. Nor has there 
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been any tendency for such offences to take place in respectable residential 
districts. The more usual crimes in fact tend to occur, as is now well known, 
in fairly well-defined areas and can be described as “the outcome of social 
attitudes among certain strata of the community.” A large part of all violent 
behaviour is actually connected with domestic strife and neighbourhood 
quarrels in the poorer districts among working-class people, mainly unskilled 
labourers, influx of strangers, including immigrants from overseas and Irish 
labourers, contributing not inconsiderably to local friction. 


Since “in a very high proportion of cases, the offender is known to the 
victim in everyday life,” no serious problem of detection arises comparable to 
that which appeared so prominent in the study of Robbery in London. The 
number of assaults, etc., classified by the police as “not cleared up” is fairly 
low; the greater difficulty is often presented by the problem of securing a 
conviction. The reason is that, after fights in the family or among friends, 
the police may find it hard to obtain sufficient clear proof of guilt. Where 
offender and victim were strangers to each other, as is usually the case in 
sexual attacks and assaults on open spaces, the detection rate is much lower. 
The study holds out little hope that in this respect any marked improvement 
can be achieved, though an increase in the strength of the police might do 
something to prevent the occurrence of these attacks. “The greatest reduc- 
tion,” it is suggested “could be brought about by more prudent behaviour on 
the part of young people returning home late at night... . The potential 
danger that may arise from unwise or careless behaviour is clearly not fully 
appreciated.” 

The contributory part played by the victim of violent crime seldom attracts 
much attention, yet it might deserve more careful investigation if it is true, 
as I believe it to be, that progress in the prevention of crime, and of violent 
crime (including murder and manslaughter) in particular, depends on establish- 
ing the kind of situations which are likely to provoke any given crime. 
Speaking more generally, the Cambridge survey makes therefore an important 
point when it states that “it would be far from correct that the majority of 
cases (of violence) are unprovoked attacks.” This appears obviously the more 
true when it is realised that at least half these crimes stem from family 
strife of one sort or another. In an appendix to the volume we are informed 
that, in each of the three years studied (1950, 1957, 1960), as many as 70 per 
cent. of homicides and murderous assaults were committed against relatives or 
victims who were well known to the attackers and might well have contributed 
to their fate, even gravely. 


e ‘This aspect of the matter is not without relevance to the whole question 
of how the law of homicide should be framed and administered, and this has 
not escaped Messrs. Morris and Blom-Cooper in their outstanding contribution 
to the present, renewed debate. Their Calendar of Murder provides, for the 
first time, a full and detailed catalogue of all cases of criminal homicide since 
the 1957 Act and thus demonstrates, better than any comment could have done, 
the muddles into which the working of this piece of compromise legislation 
has led. It is an almost indispensable tool for all who wish to argue from 
fact and not pure emotion. The authors have rounded out their volume with 
a number of short but searching essays on such topical questions as partial 
responsibility, malice, the difference between capital and non-capital murder 
and the likely duration of life sentences, which gain weight from being based 
on comparison of all the 764 recent cases. One of these essays, entitled 
“ Victimology,” takes up, in greater detail, the point made by Mr. McClintock 
mentioned before. Here it is said that, whereas innocence is generally 
attributed to the victims of murder, in fact “the victims might well have been 
capable of killing on their own account,” while others, by goading, nagging 
or other serious provocation, “ directly precipitated their own deaths.” Neither 
our definition of malice nor the present law regarding provocation seems quite 
fitted to deal with this sort of situation. 
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There has been a whole spate of books, pamphlets and articles of late 
directed to the issue of the death penalty. Messrs. Morris and Blom-Cooper 
have taken a broader view, but they leave no doubt where they stand in the 
matter. But the complete objectivity with which the factual evidence is here 
presented and the usefulness of their work cannot possibly be denied even by 
those who may not yet be prepared to accept their view that “the Gordian 
knot of capital punishment . . . unloosed in 1957. . . has become so entangled 
since ... as to require its final and irreversible cutting.” 


H. A. HAMMELMANN. 


A CASEBOOK on Cema Law. By D. W. Ex.iorr and J. C. Woop. 
[London: Sweet & Maxwell, Ltd. 1968. xxx and 458 pp. (with 
index). £2 12s. 6d. net.] 


For some years the methods of teaching law in the United States and in this 
country have differed widely. It is ironic that just as the “ Casebook” method 
is coming into favour in this country, its value is being doubted in the United 
States. It is doubly ironic that teachers in the United States are becoming 
increasingly attracted by the “problem” method which has hitherto been the 
most popular form of instruction in this country. Plus ça change, plus c'est 
la méme chose. 

Of course, books of cases are not new. What is new about the Casebook, 
and the authors’ justification for this particular example of the genre, is the 
range of additional materials appended to the extracts from the cases. What 
is this additional material? The authors begin most chapters with a short note 
setting out relevant statutory provisions or other germane material, and some- 
times suggest and justify the order and method of treatment to be followed 
in that chapter. Most of the extracts from cases are preceded by a short note 
setting out the facts, and occasionally counsel’s argument. Many of the 
extracts are followed by a note asking questions that a class teacher might 
well ask, and suggesting further reading that a teacher might well suggest, 
if he were as well versed in English case law as the authors And more often 
than the authors admit in the preface, such notes contain original, and 
frequently stimulating, comment on the extract. The proportions of these 
various elements differ enormously from one chapter to another. In most 
cases the overwhelming majority of extracts are followed by questions; in 
the chapter on Fraudulent Conversion none is asked at all. 

The scope of the material suggested for further study is somewhat 
conservative. It draws most heavily upon English cases, some of truly® 
remarkable obscurity, and English statutes. Some United States and 
Commonwealth cases and writing are also included, but no reference to foreign 
legislation was discovered, not even in the area of insanity and diminished 
responsibility where national variations are most instructive. The sampling 
of writing is hardly more radical The bulk of the references are to the 
traditional English and American experts in Criminal Law. There are occa- 
sional lonely intruders like Lord Macauley on p. 49, but they are few. It 
is perhaps understandable that the chapter on mens rea omits reference to 
the works of Wittgenstein and Anscombe; it is less obvious why it quotes 
Turner on intention, recklessness and negligence, but completely ignores Hart’s 
contrary view argued at length in Ozford Hessays in Jurisprudence. It is 
unhappily true that this book will help to reinforce the already strong, and 
already noticed, narcissistic tendencies of English law students. It seems 
that they are not to read anything by anyone not a lawyer strictissimo sensu 
as part of their course in Criminal Law. 

The layout and content of this work are traditional. It starts with a 
chapter on “ The Concept of Crime” and finishes with a chapter on “ Forgery.” 
In between it devotes about half its space to general principles and half to 
specific crimes against the person and against property. Many minor crimes, 
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perjury for example, and the whole group of offences against public order 
and the state, are completely omitted. Others are not treated separately but 
only in connection with general principles, for example bigamy. An obvious 
difficulty for any casebook is with those tiresome cases which decide more than 
one point. In some cases this is solved by making one extract and referring 
back from the other places at which the extract is relevant. Ruse v. Read is 
dealt with in this way. An alternative method is to reproduce two extracts. 
This is done for R. v. Pembliton, although the Table of Cases gives no indica- 
tion of it. In general the indexes are poor. The Table of Cases suffers from 
lack of differentiation between the bold and the standard type-face. The 
general index suffers from brevity. It covers less than nine half-page columns, 
and uses only abstract and mostly legal concepis as headings. It is suggested 
that no book containing extracts from other writers should be published 
without an index of authors, and that no casebook should be published without 
using factual situations as headings in addition to legal concepts. 

An innovation on the part of the publishers was to circulate a bound 
version of the book at the page-proof stage to teachers of Criminal Law for 
their comments. This would have been admirable except that it proved to 
be too late for substantial amendments to be made at that stage. In the event 
the proof copy has provided a unique opportunity to trace the development 
of the authors’ thoughts. Thus in the original version Lord Denning’s judg- 
ment in Gallagher is described as an excellent summary of the law, in the 
corrected version it is merely useful. What will it be called in the second, 


and subsequent, editions? CoLIN TAPPER. 


PROBATION anD MenrtaL TREATMENT. By Max GRÜNEUT, Dr. jur. 
[London: Tavistock Publications. Library of Criminology No. 
10. 1968. vii and 56 pp. 15s. net.] 


A women of recent investigations, like the Cambridge study of The Habitual 
Prisoner, have suggested that many medium and long-term prison inmates, far 
from being of an aggressive type dangerous to the public at large, suffer 
from some mental weakness or defect and stand therefore in need of thera- 
peutic psychiatric treatment rather than of any high security measures. In 
this survey undertaken at Oxford with the support of the Home Office, Dr. 
Max Grtinhut tries to establish how the powers given by section 4 of the 
Criminal Justice Act, 1948, which enable the courts to include in a probation 
order the condition that the offender should accept medical treatment for an 
improvement of his mental condition (now re-inforced by the provisions of 
the Mental Health Act, 1959), can be, and are, successfully used for this 
purpose. 

Dr. Grinhut is at pains to make it clear that it would be quite wrong to 
equate the need and justification for such treatment with the probability or 
otherwise of a final and complete cure. Its purpose, in fact, should simply 
be “to reach a state in the patient’s mental condition where ordinary pro- 
bation case-work could be pursued with prospects corresponding to... 
normal . . . cases.” The decision to deal with an offender under section 4 
must of course depend on professional diagnosis and on the opinion whether 
there is a real prospect of such improvement, and this raises at once the well- 
worn and troublesome problem of the willingness of sentencing judges and 
magistrates to avail themselves of, and rely on, such expert medical guidance. 
Where use was made of the procedure, Dr. Grunhut’s sample survey, which 
is accompanied by the usual statistics and quantitative analysis, shows that 
the results were on the whole encouraging in a wide variety of cages, even in 
the face of serious and persistent criminality which might have seemed to 
justify stern punishment. One notable point which emerges in this connection 
is the paramount need for close personal co-operation between all concerned 
in the procedure: the success rates are seen to be substantially higher where 
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the medical practitioner who gave evidence on the advisability of mental 
treatment and the doctor who undertook the treatment was one and the 
same person. 

Against this welcome finding that “the chances of successful medical treat- 
ment are not unduly impaired by the fact that the patients had been convicted 
of a criminal offence” stands the undeniable fact that the procedure provided 
by section 4 is still far too rarely used. Dr. Grinhut’s conclusion is that 
“there appears to be a large untouched territory” (italics mine) “where... 
probation with mental treatment might be tried with success.” For this state 
of affairs, it appears that the lawyers are for once not alone to blame; one 
grave limiting factor is the persistent difficulty in obtaining a place for a 
probationer in a mental hospital, without which the necessary order can of 
course not be made. This would appear to be due only partly to real absence 
of the necessary facilities; there is also, as Dr. Grtinhut puts it, “a certain 
reluctance on the part of medical superintendents and their staff” to receive 
“court cases.” It is said, perhaps not altogether unreasonably, that this is 
not in the interest of their other patients, now that institutional treatment of 
mental disease has been put, as far as possible, on a voluntary basis. Still, 
real progress can only be achieved when all concerned have come to regard 
the offence in question as an opportunity for providing treatment which may 
become necessary sooner or later, but which may, at this moment, still afford 
a real prospect of affecting positively the offender’s character and way of life. 


P.S.: Since this note was written, Dr. Grinhut’s death has been announced. 
Probation and Mental Treatment offers for the last time eloquent evidence 
of his constant and unstinting effort to help making the application of the 
sanctions of the criminal law more constructive and more humane. 


H. A. HAMMELMANYN. 


Princrptes oF Customary Lanp Law iw Guana. By Tue Hon. 
Mr. Justice N. A. OLLENNU. [London: Sweet & Maxwell, 
Ltd. Law in Africa, Number 2. 1962. xxvi and 260 and 
(index) 12 pp. £2 10s. net.] 


Ture interesting little book is based on a series of lectures given by Mr. 
Justice Ollennu at the School of Law in Accra in the spring of 1961, supple- 
mented by reports of twenty-three cases on the subject. Your present 
reviewer cannot profess any knowledge of African customary law in general, 
but nonetheless he found the present work of great interest, as a clear 
narrative account of a system of land tenure so different from our own, with 
yet some ideas reminiscent of English law. The absolute title of the community 
is inalienable (p. 58), in much the same way as is the dominium of the King 
as feudal overlord in England, but in Ghana the theory is of much greater 
practical importance, where only the determinable title is allenable. The 
law of landlord and tenant also has some similarities to our own; for example, 
when a tenant denies the title of his landlord, the tenancy may be determined 
(p. 87) and a licence may apparently arise by estoppel much ag in our own 
case of Hopgood v. Brown [1955] 1 All E.R. 550 (see p. 67), although the 
distinction between a tenancy and a licence does not seem to be clearly 
worked out (see especially Chapter 8). 

“ The pressing problem which hampers the proper development of the law 
in Ghana—as that of many other African countries—is the lack of adequate 
books and other material on the law”; vide Professor Lang in his “ Intro- 
duction” at p xi. This book will at least help to solve this problem in its 
own field, and it deserves to be widely studied. 

J. F. GARNER. 


CORRESPONDENCE 
Tue Eprror, 
The Modern Law Review. 


PROTECTION AGainsT THE WEATHER 
Sir, ` 

Mr. Wilkinson, in his note on Phipps v. Pears at (1964) 27 M.L.R. 614, 
takes issue with the decision of the Court of Appeal on each of the three 
grounds of “novelty, indefinition and undue restriction.” 

So far as novelty is conterned, Mr. Wilkinson seems to have ignored the 

well established distinction between positive and negative easements (Gale on 
Easements, 18th‘ edition, at p. 81). Re EWenborough Park [1956] Ch. 181 
certainly, in confirming earlier decisions, made it clear that the list of positive 
easements was not closed—in Re Webb’s Lease [1951] Ch. 808, even a right 
to display advertisements in no way relevant to the dominant tenement was 
apparently recognised as an easement—but it was generally thought, with 
Gale, to be unlikely that new positive easements would be recognised. The 
right claimed in Phipps v. Pears, to require a servient owner to “ weather- 
proof” a wall on the dominant tenement, would be, one would have thought, 
just the kind of right that should not be recognised as an easement, certainly 
not when arising from an “implied” right. Exactly how much weather- 
proofing would be required, and how often should it be renewed? Weather- 
proofing is not ejusdem generis with support, and short of replacing” the 
demolished building, how could the servient owner be sure that he was 
satisfying his obligation? If such a right were created by express grant, it’ 
would almost certainly be expressed as a positive covenant, and the draftsman 
would certainly feel obliged to define the servient owner's duties with very 
considerable precision. 
. Upjohn v. Seymour Hstates (reported at [1988] 1 All E.R. 614, and not 
at [1988] 2 All E.R. 614) is not, it ig submitted, any authority at all on the 
question of weatherproofing; in that case support was withdrawn, and the 
consequential exposure to the weather caused the dominant tenement to suffer 
damage, but in Phipps v. Pears there was no question of any withdrawal of 
support. 

Perhaps a right to require weatherproofing of the dominant tenement, if 
expressed as a positive covenant, should be made enforceable against succes- 
sive owners of the servient land, as may be suggested to the Departmental 
Committee currently considering this subject. This does not, however, lead 
to the conclusion that such a right should also be recognised as an easement; 
an argument could be made out for a complete fusion of the rules relating to 
restrictive covenants and positive easements, but even this has not yet been 
accepted in our legal system. 

J. F. GARNER. 
University of Nottingham. 
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